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COPYRIGHT LA-W REVISION

WEDNESDAY, 'MAy 7, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMMI=TrE ON COURTS, CIVIL LIBERTIES,

AND THE ADrMINISTRATION OF ',USTICE
OF THE COMMITrEE ON THE JUDICIARY

Washington, D. 7.
The subcommittee met, pursuant to notice, at 10:10 a.m., in room

2226? Rayblrn House Office Building, lion. Robert W. Kasten.rLeier
[chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Danielson, Drinan, Pattion,
Railsback, and Wiggins.

Also present: Herbert Fuchs and Bruce A. Lehman. counsels; and
Thomas -E. Mooney, ass6ciate counsel.

Mr. KASTENMEIER. The committee will come to order. We have met
this morning to begin subcommittee hearings on H.R. 2223, introduced
by the Chair, for the general revision of the copyright law.

Ten ye-ars ago this month in this room the subcommittee began what
turned cut to be 22 days of public hearings on a bill having the same
purpose, namely, -the total revision of title 17, United States Code, the
copyright law.

The 1965 hearings, followed by many subcommittee meetings, re-
sulted in a revision bill being reported to and passed by the House of
Representatives on April 11, 1967. The Senate, however, failed to act
on that bill and the House-passed bill expired.

In September 1974, when the Senate at last did pass a copyright law
revision bill, the involvement of the HIouse Judiciary Committee in
the nomination of Nelson Rockefeller to be Vice President prevented
HouSe consideration of the measure during what was left of 1974.
However, the Congress did enact legislation creating a National Com-
mission on New Technological Uses of Copyrighted Works, of which
the President is to appoint the members.

With the coming of 1975, Senator McClellan reintroduced the 1974
Senate-passed bill as S. 22, and the Chair introduced an identical bill
in the House under the number H.R. 2223. Title II of the bills S. 22 and
H.R. 2223, gc beyond providing copyright law revision, and provide
protection of ornamental designs of useful articles.

In addition, the subcommittee has before it two measures directly
related to the proposed revisioin. One of these, H.R. 5345, introduced
by our subcomnLittee colleague, Mr. Danielson, would create a per-
former's royalty as part of the bundle of rights known as copyright.

The other, H.R. 4965, introduced by Mir. Won Pat, would authorize
the making of video tapes for transmission on noncorntiguous cable
television systems, that is, in places other than the 48 mainland States.
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H.RL 2223, H.R. 5345, and H.R. 4965 will be placed in the record
of the hearings at the conclusion of this statement.

Ariticle I, section 8 of the Federal Constitution emlpowers Congress
"to promote the progress of science and useful, arts, by securing to
authors * * * the-exclusive right to their * * * writings * * *." At the
very least, therefore, Congress has the constitutional obligation to
determine whether and to what extent the progress of the useful arts
will be promoted by congressional grants of exclusivity for the writ-
ings of'authors.
' The purpose of the pending legislation is, in short, to bring up to
date the copyright law which has not Leen substantially revised smco
1999. It should be our commitment to correct this neglect, for the great
and growing acceleration of technology and the resultant new uses of
copyrighted works have rendered much of the existing law inade-
quate and obsolete.

The subcommittee is pleased, this morning, to open the hearingstby
welcoming witnesses from the Library of Congress. We have the
Honorable Jolhn G. Lorenz, Acting Librarian of Congress; Abraham
L. Kaminstein, former Register of Copyrights who went through the
1965-67 hearings with us, and Barbara Ringer, also an old friend, the
present Register of Copyrights. Mr. Lorenz, will you begin?

[H.R. '223, H.R. 5345, and H.R. 4965 are as follows:]
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94TH CONGRESS t T d
1ST SEssioN JjHo.R. 2'22-

INT THE HOUSE OF 1lEPRESENTATWIES
JANUAP.Y 28,1975

Mr. IKASrENxtER introduced the following bill; which was referred to the Com-
mittee on the Judicialry.

A B3LL
For the general revision of thc Copyright Law, title 17 of the United States

_ Code, and for other purposes.

1 Be it enacted by the Senate and House of Representatives of the

2 United States of America in Oongress a8sembled,
3 TITLE I-GENERAL REVISION OF COPYRIGiHT LAW

4 SEC. 101. Title 17 of the United States Code, entitled "Copyrights",
5 is hereby amended in its entirety to read as follows:

6 TITLE 17-COPYRIGHTS
CHAPThI Sec
1. SUBJEc MAT=B AND SCOSE OF COPYRIGOr'T ..----------- ------ 101
2. COPYrOaT OWNEUSRHIP AND T'Asr.L --._____.__---____----_____--- 201
B. DuaTxzo. oF COPYaBIIT_ .._-...........__._.._________..______ 301
4. CoarazouT NOTICY, DgcSxrT, AND r riOSTRATION .--- _ -------------___ _ 401
5. COPYRIoUT INFrINozxEMi AND REgLDIES -------___ -_--- ------------- 501

6. MAnuIoiraAouIo REqUIBZxEsNT AnD IUPOrTAT'ON -(..-----. ..._-_----- 601
7. COPlrIOM I O.rFIC ------------------------..------.. .. ....... 701
S. CopYronr ROYALTY TaIBUNAL ...---. . ..........................- 801

7 Chapter L-SUBJECT MATTER AND SCOPE OF COPYRIGHT
Sec.
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TITLE 17-COPYRIGHTS--Continued
2 Chapter 1.-SUBJECT MATTER AND SCOPE OF

8 COPYRIGHT-Continued
Sec.
109. Limitations on exclusive rights: Effect of transfer of particular copy or

phonorecord.
110. Limitations on exclusive rights; Exemption of certain performances and

displays. I
111. Limitations on exclusive rights: Secondary transmlssions.
112. Limitations on exclusive rights: Ephemeral recordings.
113. Scope of exclusive rights In pictorial, graphic, and sculptural works.
114. Scope of exclusive rights In sound recordings.
115. Scope of exclusive rights in nondramatic musical wnorks: Compulsory license

for making and distributing phonorecords.
116. Scope of exclusive rights in nondrnmatlc musical works. Public perform-

ances by means of coinoperated pbonorecord players.
117. Scope of exclusive rights: Use in conjunction with computers and similar

information systems.

4 § 101. Definitions
5 As used in this title, the following terms and their variant forms

6 mean the following:
7 An "anonymous work" is a work on the copies or phonorecords

8 of which no natural person is identified as author.
9 "Audiovisual works" are works that consist of a series of related

10 images which are intrinsically intended to be shown by the use of

11 machines or devices such as projectors, viewers, or electronic
12 equipment, together with accompanying sounds, if any, regardless

13 of the nature of the material objects, such as films or tapes, in
14 which the works are embodied.

15 The "best edition" of a work is the edition, published in the

16 United States at any time before the date of deposit, that the Li-

17 brary of Congress determines to be most suitable for its purposes

18 A person's "children" are his immediate offspring, whether

19 legitimate or not, and any children legally adopted by him.
20 A "collective work" is a work, such as a periodical issue, an-

21 thology, or encyclopedia, in which a number of contributions,

22 constituting separate and independent works in themselves, are
23 assembled into a collective whole.

24 A "compilation" is , work formed by the collection and assem-

25 bling of pre-existing materials or of data that are selected, coordi-

26 nated, or arranged in such a way the' '1a resulting work as a

27 whole constitutes an original work of horship. The term "com-
28 pilation" includes collective works.

29 "Copies" are material objects, other than phonorecords, in which

30 a work is fixed by any method now known or later developed, and
31 from which the work can be perceived, reproduced, or otherwise
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1 ,communicated, either directly or,with the aid of a machine or
2 device. The term "copies" includes the material object, other than
3 a phonorecord, in which the work is first fixed.
4 "Copyright owner," with respect to any one of the exclusive
5 rights comprised in a copyright, refers to the owner of that par-
6 ticular right.

7 A work is "created" when it is fixed in a copy or phonorecord
8 for the first time; where a work is prepared over a period of time,

9 the portion of it that has been fixed at any particular time con-
10 stitutes the work as of that time, and where the work has been
11 prepared'in different versions, each version constitutes a separate
12 work.

13 A "derivative work" is a work based upon one or more pre-
14 existing works, suck as a translation, musical arrangement, dram-
15 atization, fictionalization, motion picture version, sound record-
16 ing, art reproduction, abridgment, condensation, or any other

17 form in which a work may be recast, transformed, or adapted. A
18 work consisting of editorial revisions, annotations, elaborations,
19 or other modifications which, as a whole, represent an original
20 work of authorship, is a "derivative work."
21 A "device," machine," or "process" is one now known or later
22 developed.

23 . To "display" a work means to show a copy of it, either directly
24 or by means of a film, slide, television image, or any other device

25 or process or, in the case of a motion picture or other audiovisual
26 work, to show individual images nonsequentially.
27 A work is "fixed" in a tangible medium of expression when its
28 embodiment in a copy or phonorecord, by or under the authority
29 of the author, is sufficiently permanent or stable to permit it to
30 be perceived, reproduced, or otherwise communicated for a period
31 of more than transitory duration. A work consisting of sounds.
32 images, or both, that are being. transmitted, is "fixed" for pur-

33 poses of this title if a fixation of the work is being made simultane-
34 ously with its transmission.
35 The terms "including" and "such as" are illustrative and not
36 limitative.

37 A "joint work" is a work prepared by two or more authors
38 with the intention that their contributions be merged into insepa-
39 rable or interdenident parts of a unitary whole.
40 "Literary works" are works, other than ,audiovisual works,
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17 expressed in words, numbers, or other verbal or numerical sym-

2 bols or indicia, regardless of the nature of the material objects,

8 such as books, periodicals, manuscripts, phonorecords, or film, in
4 which they are embodied.

6 "Motion pictures" are audiovisual works consisting of a series

6 pf related images which, when shown in succession, impart an
7 impression of motion, together with accompanying sounds, if any.

8 To "perform" a work means to recite, render, play, dance, or
9 act it, either directly or by means of any device or process or, in

10 the case of a motion picture or other audiovisual worK, to show its

11 images in any sequence or to make the sounds accompanying it

12 audible.
13 "Phonorecords" are material objects in which sounds other than

14 those accompanying a motion picture or other .ajdiovisual work,

16 are fixed by any method nosw known or later deyloped, and from

16 which the-sounds can be perceived, reproduced, or otherwise com-

17 municated, either directly or with the aid of a roachine or device.

18 The term "phofnirecords" includes the material object in which
19 the sounds are first fixed.

20 "Pice :rial, graphic, and sculptural -works" include two-dimen-

21 sional and three-dimensional works of fine, graphic, and applied

22 art, photographs, prints and art reproductions, maps, globes,

28 charts, plans, diagrams, and models.

24 A "pseudonymous work" is a work on the copies or ppiano:

25 records, of which the author is identified under a fictitious name.

26 "Publication" is the distribution of copies or phonoreeords of a *-
27 work to the public by sale or other transfer of ownership, or by

28 rental, lease, or lending. Tile offering to distribute copies or

29 phonorecords to a group of persons for purposes of further dis:

80 tribution, public performance, or public display, constitutes

81 publication. A public performance or display of a work does not

32 of itself constitute publication,

38 To perform or display a work "publicly" mean i

34 (1) to perform or display it at a place open to the public or

36 at any place where a substantial number of persons outside

36 of a normal circle of it family and its social acquaintances is

37 gathered;

38 (2) to transmit or otherwise communicate a performance

39 or display of the work to a place specified by clause (1) pr

40 to the public, by means of an device or process, whether the



7

5

1 members of the public capable of receiving the performance

2 or display receive it ii. the same plaze or in separate places
8 and at the same time or at different times.

4 "Sound recordings" are works that result from the fixation of

5 a series of musical, spoken, or other sounds, but not including the

6 sounds accompanying a motion picture or other audiovisual work,

7 regardless of the nature of the material objects, such as disks,

8 tapes, or other phonorecords, in which they are embodied.

9 "State" includes the District of Columbia and the Common-

10 wealth of Puerto Rico, ann any territories to which this title is

11 made applicable by an act of Congress.

12 A "transfer of copyright ownership", is an assignment, mort-

18 gage, exclusive license, or any other conveyance, alienation, or

14 hypothecation of a copyright or of any of the exclusive rights

15 comprised in a copyright, whether or not it is limited in time or

16 place of effect, but not including a nonexclusive license.

17 A "transmission program" is a body of material that, as an

18 aggregate, has been produced for the sole purpose of transmission

19 to the public in sequence and as a unit.

20 To "transmit" a performance or display is to communicate it

21 by any device or process whereby images or sounds are received

22 beyond the place from which they are sent.

23 The "Urited States," when used in a geographical sense, com-

24 prises the several States, the District of Columbia and the Com-

25 monwealth of Puerto Rico, and the organized territories under

26 the jurisdiction of the United States Government.

27 "useful article" is an article having an intrinsic utilitarian

28 function that is not merely to portray the appearance of the

29 a. ticle or to convey information. An article that is normally a part

30 of a useful article is considered a "useful article."

31 The author's "widow" or "widower" is the author's surviving

32 spouse under the law of his domicile at the time of his death,

33 whether or not the spouse has later remarried.

34 A "work of the United States Government" is a woia it repared

35 by an officer or employee of the United States Government as part

36 of his official duties.

37 A. "work made for hire" is:

38 (1) a work prepared by an employee within the scope of

39 his employment; or
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1 (2) a work specially ordered or commissioned for use as

2 a contribution to a collective work, as a part of a motion pic-

3 ture or other audiovisual work, as a translation, as a supple-
4 mentary work, as a compilation, as an instructional text, as
5 a test, as answer material for a test, as a photographic or
6 other portrait of one or more persons, or as an atlas, if the

7 parties expressly agree in a written instrument signed by
8 them that the work shall be considered a work made for hire.

9 A "supplementary work" is a work prepared for publication
1Q as a secondary adjunct to a work by another author for the
11 purpose of introducing, concluding, illustrating, explaining,
12 revising, commenting upon, or assisting in the use of the other
13 work, such as forewords, afterwords, pictorial illustrations,

14 maps, charts, tables, editorial notes, musical arrangements,
15 answer material for tests, bibliographies, appendixes, and
16 indexes. An "instructional text'" is a literary, pictorial, or
17 graphic work prepared for publication with the purpose of
18 use in systematic instructional activities.

19 § 102. Subject matter of copyright: In general
2u (a) Copyright protection subsists, in accordance with this title, in

21 original works of authorship fixed in any tangible medium of expres-
22 sion, now known or later developed, from which they can be perceived,
23 reproduced, or otherwise communicated, either directly or as ith the aid

24 of a machine or device. Works of authorship include the following
25 categories:

26 (1) literary works;
27 (2) musical works, including any accompanying words;

23 (3) dramatic vorks, including any accompanying music;
29 (4) pantomimes and choreographic works;
30 (5) pictorial, graphic, and sculptural works;
31 (6) motion pictures and other audiovisual works;

32 (7) sound recordings.

33 (b) In no case does copyright protection for an original work of

34 authorship extend to any idea, plan, procedure, process, system, method

35 of operation, concept, principle, or discovery, regardless of the forin
36 in which it is described, explained, illustrated, or embodied in such
37 work.

38 §103. Subject matter of copyright: Compilations and derivative
39 works
40 (a) The Jubject matter of col)yright as specified by sction 102 in-
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1 cludes compilations and derivative works, but protection for a work

2 employing pre-existing material in which copyright subsists does not
3 extend to any part of the work in which such material has been used
4 unlawfully.

5 (b) The copyrig'lt in a compilation or derivative work extends only
6 to the material contributed by the author of such work, as dis-

7 tinguished from the pre-existing material employed in the work,
8 and does not imply any exclusive right in the pre-existing material.

9 The copyright in such! work is independent of, and does not affect
10 or enlarge the scope, duration, ownership, or subsistence of, any copy-
11 right protection in the pre-existing material.

12 §104. Subject matter of copyright: National origin
13 (a) tLTPUnLIsHED VWoRKs.-The works specified by sections 102 and

14 10° while unpublished, are subject to protection under this title with-
15 out regard to the nationality or domicile of the author.
16 (b) PUBLISHED WonKs.-The works specified by sections 102 and
17 103, when published, ale subject to protection under this title if-
18 (1) on the date of first publication. one or more of the authors
19 is a national or domiciliary of the United States, or is a national;
20 domiciliary, or sovereign authority of a foreign ination that is a
21 party to a copyright treaty to which thle United States is also a
22 party; or
23 (2) the work is first published in the United States or in a for-

24 eign nation that, on the date of first publication, is a party to the
25 Universal Copyright Convention of 1952; or
26 (3) the work is first published by the United lNations or any
27 of its specialized agencies, or by the Organization of American
28 States; or

29 (4) the work comes within the scope of a Presidential procla-
30 mation. Whenever the President finds that a particular foreign
31 nation extends, to works by authors who are nationals or domicili-

32 aries of the United States or to works that are first published in
33 the UTnited States, copyright protection on substantially the same
34 basis as that on which the foreign nation extends protection to
35 works of its own nationals and domiciliaries and works first pub-
36 lished in that nation, he may by proclamation extend protection

;37 under this title to works of which one or more of the authors is,
38 on the date of first publication, a national, domiciliary, or sov-

39 ereign authority of that nation, or iwich was first published in
40 that nation. The President may revise, suspend, or revoke any
41

42

57-786 0 - 76 - pt. I - 2
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1 such proclamation or impose any conditions or limitations on

2 protection under a proclamation.

3 (c) The exproprintionl, by a governmental organization of a for-

4 eign country, of a copyright, or the right to secure a copyright, or

5 any right comprised in a copyright, or any right in a work for which

6 copyright may be .ecured, or the transfer of a copyright or of any such

7 right, or the power to ant's rize any use of the work thereunder, from

8 the author or copyright owner to a governmental agency of a foreign

9 country pursuant to any law, decree, regulation, order or other action

10 of the government effecting or requiring such transfer, shall not be

11 given effect for the purposes of this title.

12 §105. Subject matter of copyright: United States Government

13 works

14 Copyright protection under this title is not available for any work

15 of the United States Government, but the United States Government

16 is not precluded from receiving and holding copyrights transferred

17 to it by assignment. bequest, or otherwise.

18 § 106. Exclusive rights in copyrighted works

19 Subject to sections 107 through 117; the owner of copyright under

20 this title has the exclusive rights to do and to authorize any of the

21 following:

22 (1) to reproduce the copyrighted work in copies or phono-

23 records;

24 (2) to prepare derivative works based upon the copyrighllted

25 work;

26 (3) to distribute copies or phonorecords of the copyrighted

27 ~work to the public by sale or other transfer of ownelsllhip, or by

28 rental, lease, or lending;

29 (4) in the case of literary, musical, dralnatic. and eholreogTphic

30 works, pantomimes, motion pictures and other audiovisual works,

31 to perform the copyrighted work publicly;

32 (5) in the case of literary, a;usical, dramatic and choreographic

33 works, pantomimes, and pictorial, graphic, or sculptunral works,

34 including the individual images of a motion picture o, other

35 audiovisual work, to display the copyrighted work publicly.

36 § 107. Limitations on exclusive rights: Fair use

37 Notwithstanding the provisions of section 106, the fair use of a

38 copyrighted work, including such use by reproduction in copies or

39 phonoreccrds or by any other means specified by that section, for pur-

40 poses such as criticism, comment, news reporting, teaching, scholar
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1 ship, or research, is not an infringement of copyright. In determining
2 whether the use made of a work in any particular case is a fair use
3 the factors to be considered shall include:
4 (1) the purpose and character of the use;

5 (2) the nature of the copyrighted work;

6 (3) the amount and substantiality of the portion used in re-
7 lation to the copyrighted work as a whole; and

8 (4) the effect of the use upon the potential market for or value
9 of the copyrighted work.

10 § 108. Limitations on exclusive rights: Reproduction by libraries
11 and archives

12 (a) Notwithstanding the provisions of section 106, it is not an in-
13 fringement of copyright for a library or archives, or any of its em-
14 ployees acting within the scope of their employment, to reproduce no

15 more than one copy or phonorecord of a work, or distribute such copy
16 or phonorecord, under the conditions specified by this section, if:
17 (1) The reproduction or distribution is made without any pur-
18 pose of direct or indirect commercial advantage;

19 (2) The collections of the library or archives are (i) open to the
20 public, or (ii) available not only to researchers affiliated with the
21 library or archives or with the institution of which it is a part, but
22 also to other persons doing research in a specialized field; and
23 (3) The reproduction or distribution of the work includes a
24 notice of copyright.

25 (b) The rights of reproduction and distribution under this section
26 apply to a copy or phonorecord of an unpublished work duplicated in

27 facsimile form solely for purposes of preservation and security or for

28 deposit for research use in another library or achives of the type de-
29 scibed by clause (25 of subsection (a), if the copy or phonorecord
30 reproduced is currently in the collections of the library or archives.
31 (c) The right of reproduction under this section applies to a copy
32 or phonorecord of a published work duplicated in facsimile form solely
33 for the purpose of replacement of a copy or phonorecord that is dam-

34 aged, deteriorating, lost, or stolen, if the library or archives has, after
35 a reasonable effort, determined that an unused replacement cannot be
36 obtained at a fair price.

37 (d) The rights of reproduction and distribution under this section
38 apply to a copy, made from the collection of a library or archives
39 where the user makes his request or from that of another library or

40 archives, of no more than one article or other contribution to a copy-
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1 i;ghted collection or periodical issue, or to a copy or phonorecord of a
2 small part of any other copyrighted work, if:
3 (1) The copy becomes the property of the user, and the library
4 or archives has had no notice that the copy would be used for any
5 purpose other than private study, scholarship, or research; and
6 (2) The library or archives displays prominently, at the place
7 where orders are accepted, and includes on its order form, a warn-
8 ing of copyright in accordance with requirements that the Reg-
9 ister of Copyrights shall prescribe by regulation.

10 (e) The rights of reproduction and distribution under this section
11 apply to the entire work. or to a substantial part of it, made from the
12 collection of a library or archives where the user makes his request or
13 from that of another library or archives, if the library or archives has
14 hrst determined, on the basis of a reasonable investigation that a copy
15 or phonorecord of the copyrighted work cannot be obtained at a fair
16 price, if:

17 (1) The copy becomes the property of the user, and the library
18 or archives has had no notice that the copy would be used for any
19 purpose other than private study. scholarship, or research; and
20 (2) The library or archives displays prominently, at the place

21 where orders are accepted, and includes on its order form, a warn-
22 ing of copyright in accordance with requirements that the Register
23 of Copyrights shall prescribe by regulation.
24 (f) Nothing in this section-

25 (1) shall be construed to impose liability for copyright in-
26 fringement upon a library or archives or its employees for the un-

27 supervised use of reproducingrNiquipment located on its premises,
28 provided that such equipment displays a notice that the making
29 of a copy may be subject to the copyright law;
30 (2) excuses a person who uses such reproducing equipment or
31 who requests a copy under subsection (d) from liability for copy-
32 right infringement for any such act, or for any later use of such

33 copy, if it exceeds fair use as provided by section 107;
34 (3) in any way affects the right of fair use as provided by sec-
35 tion 107, or any contractual obligations assumed at any time by
36 the library or archives when it obtained a copy or phonorecord of

37 a work in its collections;
38 (4) shall be construed to limit the reproduction and distribu-

39 tion of a limited number of copies and excerpts by a library or
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1 archives of an audiovisual news program subject to clauses (1,
2 (2), and (3) of subsection (a).
3 (g) The rights of reproduction and distribution under this section
4 extend to the isolated and unrelated reproduction or distribution of a

5 single copy or phonorecord of the same material on separate occasions,

6 but do not extend to cases where the library or archives, or its

7 employee:

8 (1) is aware or has substantial reason to believe that it is'
9 engaging in the related or concerted reproduction or distribution

10 of multiple copies or phonorecords of the same material, whether

11 made on one occasion or over a per od of time, and whether

12 intended for aggregate use by one or more individuals or for sepa-

13 rate use by the individual members of a group; or

14 (2) engages in the systematic reproduction or distribution of
15 single or multiple copies or phonorecords of material described
16 in subsection-(d).

17 (h) The rights of reproduction and distribution under this section

18 do :lot apply to a musical work, a pictorial, graphic or sculptural work,

19 or a motion picture or other audiovisual work other than an audio-

20 visual work dealing with news, except that no such limitation shall

21 apply with respect to rights granted by subsections (b) and (c).

22 § 109. Limitations on exclusive rights: Effect of transfer of par-

23 ticular copy or phonorecord

24 (a) Notwithstanding the provisions of section 106 (3), the owr.er of

25 a particular copy or phonorecord lawfully made under this title, or any

26 person authorized by him, is entitled, without the authority of the

27 copyright owner, to sell or otherwise dispose of the possession of that
28 copy or phonorecord.

29 (b) Notwithstanding the provisions of section 106(5). the owner

30 of a particular copy lawfully made under this title, or any person
31 authorized by him, is entitled, without the authority of the copyright

32 owner, to display that copy publicly, either directly or by the projec-

33 tion of no more than one image at a time, to viewers present at the

34 place where the copy is located.

35 (c) The privileges prescribed by subsections (a) and (b) do not,
36 unless authorized by the copyright owner, extend to any person who

37 has acquired possession of the copy or phonorecord from the copy-

88 right owner, by rental, lease, loan, or otherwise, witl.out acquiring

39 ownership of it.
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I § 110. Limitations on exclusive rights: Exemption of certain per-
2 formances and displays

3 Notwithstanding the provisions of section 106, the following are not
4 infringements of copyright:

5 (1) performance or display of a work by instructors or pupils
6 in the course of face-to-face teaching activities of .a nonprofit
7 educational institution, in a classroom or similar place devoted
8 to instruction, unless, in the case of a motion picture or other

9 audiovisual work, the performance, or the display of individual
10 images, is given by means of a copy that was not lawfully made
11 under this title, and.that the person responsible for the perform-
12 ance knew or had reason to believe wis not lawfully made;
13 (2) performance of a nondramatic literary or musicial work
14 or display of a work, by or in the course of a transmission, if:
15 (A) the performance or display is a regular part of the
16 systematic instructional activities of a governmental body or

17 a nonprofit educational institution; and
18 (B) the performance or display is directly related and of

19 material assistance to the teaching content of the transmis-
20 sion; and

21 (C) the transmission is made primitrily for:
2222 (i) reception in classrooms or similar places normally

devoted to instruction, or
24 (ii) reception by persons to whom the transmission is

25 directed because their disabilities or other special circum-
26 stances prevent their attendance in classrooms or similar
27 places normally devoted to instruction, or

28 (iii) reception by officers or employees of governmen-

tal bodies as a part of their official duties or employ-

ment;
31 (3) performance of a nondramatic literary or musical work

or of a dramatico-musical work of ar religious nature, or display of

a work, in the course of services at a place of worship or other

religious assembly;
(4) performance of a nondramatic literary or musical work

36 otherwise than in a transmission to the public without any pur-

3387 pose of direct or indirect comile.cial advantage and without
payment of any fee or other compensation for the performance

to any of its performers, promoters, or organizers, if:
(A) there is no direct or indirect admission charge, or
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1 (B) the proceeds, after deducting the reasonable costs of
2 producing the performance, are used exclusively for educa-
3 tional, religious, or charitable purposes and not for private
4 financial gain, except where the copyright owner has served
5 notice of his objections to the performance under the follow-
6 ing conditions:

7 (i) The notice shall be in writing and signed by the
8 copyright owner or his duly authorized agent; and
9 (ii) The notice shall be served on the person respon-

10 sible for the performanvceat least seven days before the
11 date of the performance, and shall state, the reasons for
12 his objections; and
18 (iii) The notice shall comply. in form, content, and
14 manner of service, with requirements that the Register
15 of Copyrights shall prescribe by regulation;
16 (5) communication of a transmission embodying a performance
17 or display of a work by the public reception of the transmission
18 on a singletecei ing apparatus of a kind commonly used in pri-
19 vate homes, unless:
20 (A) a direct charge is made to see or hear the transmis-
21 sion; or

22 (B) the transmission thus received is further transmitted
28 to the public;

24 (6) performance of a nondramatic musical work in the course
25 of an annual agricultural or horticultural fair or exhibition con-
26 ducted by a governmental body or a nonprofit agricultural or hor-
27 ticultural organization;
28 (7) performance of a nondramatic musical work by a vending

29 establishment open to the public at large without any direct or
30 indirect admission charge, where the sole purpose of the perform-
31 ance is to promote the retail sale of copies or phonorecords of the
32 work and the performance is not transmitted beyond the place
33 swhere the establishment is located.
34 § 111. Limitations on exclusive rights: Secondary transmissions
35 (a) CERTAIN SECONDARY TRANSMISSIONS EXEprrr.--The second-
36 ary transmission of a primary transmission embodying a performance

or display of a work is not an infringement of copyright if:
38 (1) the secondary transmission is not made by a cable system,

39 and consists entirely of the relaying, by the management of a
40 'hotel, apartment house, or similar establishment, of signals trans-
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1 mitted by a broadcast station licensed by the Federal Communica-
2 tions Commission, within the local service area of such station, to

3 the private lodgings of guests or residents of such establishment,
4 and no direct charge is made to see or ]hear the secondary trans-
5 mission; or
6 (2) the secondary transmission is made solely for the purpose

7 and under the conditions specified by clause (2) of section 110; or
8 (3) the secondary transmission is made by a com!non, contract,

9 or special carrier who has no direct or ildirect control over the
10 content or selection of the primary transmission or over the par-
11 ticular recipients of the secondary transmission, and wlhose a tiv-
12 ities with respect to the secondary transmission consist solely of
13 pre% iding wires, cables, or other conmmunications channels for tile
14 use of others: Provided, That the plrovisions of this clause extend
15 only to the activities of said carrier with respect to sccondary
16 transmissions and do not exempt from liability the activities of
17 others with respect to their own primary or secondary transmis-
18 sion; or
19 (4) the secondary transmission is not made Iby a cable system but
20 is made by a governmental body. or other nonprofit organization,
21 without any purpose of direct or indirect commeercial advantage,
22 and without clharge to the recipients of tile secondary transmission
23 other than assessments necessary to defray the actual and reason-

24 able costs of maintaining and op'er'ding tile secondary transmis-
25 sic service.

26 (b) 'o,'OxAItY TRANSaMIssroIx oF Paimt.yAr TtAXSs.sSIOs 1To CoX-

27 TnoilED cru,. Notwitllstanding the provisions oi subsections (a)
28 and (c), the 'eondary transmission to the public of a p rimnary trans-
29 mission embouying a performance or displna of a sork is actionable as
30 an act of infringement under section 5Cl, and is fully subject to the
31 remedies provided by sections 502 throtrll h 0(. if tile primary tralls.

32 mission is not made for reception by the p.lhlic at large- but is con;-
33 trolled and limited to reception b~ partitWular :nmembcrs of the pilbl:

34 (c) SECONDAIY Tn.x-snuissIoxs iY CABLU SYSTEMIS.-

35 (1) Subject to the pros isions of clause (2) of this subsection, see-
36 ondary transmissions to the publi, by a cable oystemr of a primary
37 transmission made by a broadcast station licensec by the Federal

38 Communications Colmmission aid embodying a rI:rformance or dis-

39 play of a work shall be subject to compulsory licensing upon compli-
40 ance with the requirements oi subsection (d) in the following cases:
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1 (A) Where the signals comprising the primary transmission
2 are exclusively aural and the secondary transmission is permis-
8 sible under the rules, regulations or authorizations of the Federal

4 Communications Commission; or

5 (B) Where the community of the cable system is in whole or

6 in part within the local service area of the plrimary transmitter;

7 or

8 (C) Where the carriage of the signals comprising the second-
9 ary transmission is permissible under the rules, regulations or

1v authorizations of the Federal Communications Commission.

11 (2) Notwithstanding the provisions of clause (1) of this subsection,
12 the secondary transmission to the public by at cable system of a pri-

13 mary transmission made-by a broadcast station licensed by the Fed-

14 eral Communications Commission and embodying a performance or

15 display of a work is actionable as an act of infringement under section

16 501, and is fully subject to the remedies provided by ~ections 502

17 through 506, in the following cases:

18 (A) Where the carriage of the signals comprising the second-

19 ary transmission is not permissible under the rules, regulations

20 or authorizations of the Federal Communications Commission; or

21 (B) Where the cable system, at least one month before the date

22 of the secondary transmission, has not recorded the notice speci-

23 fied by subsection (d).

24 (d) Co.rrurson6 LIcE.SE Fon SECoNDARY TRA'ss3Isro.IO s BY CABLE

25 SYsrTrf.-
26 (1) For any secondary transmission to be subject to compulsory

27 licensing under subsection (c), the cable system shall at least one month

28 before the date of the secondary transmission or within 30 days after

29 the enmctlnent of this Act, whichever date is later, record in the Copy-

30 right Office, a notice including a statement of the identity and address

31 of the person who owns or operates the secondary transmission service

32 or has pover to exercise primary control over it together with the

33 name and location of the primary transmitter, or primary transmit-

34 ters and thereafter, from time to time, such further information as the

35 Register of Copyrights shall proscribe by regulation to carry out the

36 purposes oi . ,is clause.
37 (2) A cable system whose secondarl transmissions luave been subject
38 to compulsory licensing under subsection (c) shlall, during the months

89 of January, April, July, and October, deposit with the Register of
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1 Copyrights, in accordance with requirements that the Register shall
2 prescribe by regulation-

3 (A) A statement of account, covering the three mdnths next
4 preceding, specifying the number of channels on which the cable
5 system made secondary transmissions to its subscribers, the names
6 and locations of all primary transmitters whose transmissions
7 were further transmitted by the cable system. the total number
8 of subscribers to the cable system. and the gross amounts paid to
9 the cable system irrespective of source and separate statements of

10 the gross revenues paid to the cable system for advertising, leased

11 channels, and cable-casting for which a per-program or per-
12 channel charge is made and by subscribers for the basic service of
18 providing secondary transmissions of primary broadcast trans-
14 mitters; and
15 (B) A total royalty fee for the period covered by the state-
16 ment, computed on the basis of specified percenltages of the gross
17 receipts from subscribers to the cable service during said period
18 for the basic service of providing secondary transmissions of

19 primary broadcast transmitters. as follows:
20 (i) 1,2 percent of any gross receipts up to $40,000;

21 (ii) 1 percent of any gross receipts totalling more than

22 $40,000 but not more than $80,000;

23 (iii) 11/2 percent of any gross receipts totalling more than
24 . $80,000, but not more than $120,000;
25 (iv) 2 percent of any gross receipts totalling more than

26 $120,000, but not more than $160,000; and
27 (v) 21/2 percent of any gross receipts totalling more than
28 $160,000.

29 (3) The royalty fees thus deposited shall be distributed in accord-
30 anco with the following procedures:
381 (A) During the month of July in each year. every person claiming

32 to be entitled to compulsory license fees for secondary transmissions

33 made during the preceding twelve-month period shall file a claim
34 with the Register of Copyrights. in accordance wit Irequirlements that

35 the Register shall prescribe by regulation. Notwithstanding any pro-
36 visions of the antitrust laws (the Act of October 15, 1914.38 Stat. 730.
37 and any amendments of such laws), for purposes of this clause any

39 claimants may agree among tllemselves as to the proportionate divi-

39 sion of compulsory licensing foes among them. may Iunp their claims
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1 together and file them jointly or as a single claim, or may designate

2 a common agent to receive payment on their behalf.

3 (B) After the first day of August of each year, the Register of

4 Copyrights shall determine whether there exists a controversy con-

5 cerning the statement of account or the distribution of royaltv fees. If
6 he determines that no such controversy exists, he shall, after deduct-

7 ing his reasonable administrative costs uL.der this section, distribute
8 such fees to the copyright owners entitled, or to their designated

9 agents. If he finds the existence of a controversy he shall certify to

10 that fact and proceed to constitute a panel of the Copyright Royalty

11 Tribunal in accordance with section 803. In such cases the reasonable
12 administrative osts of the Register tinder this section shall be de-
13 ducted prior to distribution of the royalty fee by the tribunal.

14 (C) During the pendency of any proceeding under this subsection,

15 the Registei of Copyrights or the Copyright Royalty Tribunal shall
16 withhold from distribution an amount sufficient to satisfy all claims

17 with respect to whicI. a controvelsy exists, but shall have discretion

18 to proceed to distribute any amounts that are not in controversy.
19 (e) DE IrXNTITvS.-

20 As used i. this section, the following terms and their variant forms

21 mean the following:
22 A "primary transmission" is a transmission made to the public
23 by the transmitting facility whose signals are being received and

24 further transmitted by the secondary transmission service, regard-
25 less of where or when the performance or display was first
26 transmitted.
27 A "secondary transmission" is the further transmitting of a

28 primary transmission simultaneously with the primary trans-

29 mission or nonsimultaneously with the primary transmission if by
30 a "cable system" not located in whole or in part within the bound-
31 ary of the forty-eight contiguous States, Hawaii, or Puerto Rico:

32 Provided, Iowcever. That a nonsimultaneous further transmission

33 by a cable system located in a television market in Hawaii of a
34 primary transmission shall be deemed to be a secondary trans-

35 mission if such further transmission is necessary to enable the

3a cable system to carry the full complement of signals allowed it
37 under the rules and regulations of the Federal Communciations
38 Commission.
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1 A "cable system" is a facility, located in any State, Territory,
2 Trust Territory or Possession that in whole or in part receives
3 signals transmitted or programs broadcast by one or more tele-
4 vision broadcast stations licensed by the Federal Communications

5 Commission and makes secondary transmissions of such signals
6 or programs by wires, cables, or other communications channels
7 to subscribing members of the public who pay for such service.
8 For purposes of determining the royalty fee under subsection

9 (d) (2) (B), two or more cable systems ill contiguous communi-
10 ties under common ownership or control or operating from one
11 headend shall be considered as one system.
12 The "local service area of a primary transmitter" comprises
13 the area in which a television broadcast station is entitled to
14 insist upon its signal being retransmitted by a cable system
15 pursuant to the rules and regulations of the Federal Communica-
16 tions Commission.

17 § 112. Limitations on exclusive rights: Ephemeral recordings
18 (a) Notwithstanding the provisions of section 106, and except in the

19 case of a motion picture or other audiovisual work, it is not an
20 infringement of copyright for a transmitting organizat.ion entitled to
21 transmit to the public a performance or display of a work, unlder a,.
22 license or transfer of the copyright or under the limitations on exclu-
23 sive rights in sound recordings specified by section 114(a), to make
24 no more than one copy or phonorecord of a particular transmissionl
25 program embodying the performance or display, if-
26 (1) the copy or phonorecord is retained and used solely by the
27 transmitting organization that made it, and no further copies or

28 phonorecords are reproduced from it,; and
29 (2) the copy or phonorecord is used solely for the transmitting
30 organization's own transmissions within its local service area, or
31 for purposes of archival preservation or security; and
32 (3) unless preserved exclusively for archival purposes, the copy
33 or phonorecord is destroyed within six months from the date the
34 transmission program was first transmitted to the public.
35 (b) Notwithstanding the provisions of section 106, it is not, an in-
36 fringement of copyright for a governmental body or other nonprofit
37 organization entitled to transmit a performnance or display of a work,
38 under section 110(2) or under the limitations on exclusive rights in
39 sound recordings specified by section 114(ln), to make no more than
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1 thirty copies or pilonorecords of a particular transmission program

2 embodying the performance or display, if-
3 (1) no further copies or phonorecords are reproduced from the

4 copies or phonorecords made under this clause; and

5 (2) except for one copy or phenoreccord that may be preserved

6 exclusively for archival purposes, the copies or phonorecords are
7 destroyed within seven years from the date the transmission pro-

8 gram was first transmitted to the public.
9 (c) Notwithstanding the provisions of section 106, it is not an in-

10 fringement of copyright for a govern,.lental body or other nonprofit

11 organization to make for distribution no more than one copy or phono-

12 record for each transmitting organization specified in clause b2) of this

13 subsection of a particular transmission program emL 3Jying a perform-

14 ance of a nondramatic musical work of a religioul nature, or of a sound

15 recording of such a musical work, if-

16 (1) there is no direct or' indirect charge for making or dis-

17 tributing any such copies or phonoiecords; and

18 (2) none of such copies or phonorecords is used for any per-

19 formpnce other than a single transmission to the public by a trans-

20 nitting organization entitled to transmit to the public a perform-

21 ance of the work under a license or transfer of the copyright; and

22 (3) except for one copy or phonorecord that may be preserved

23 exclusively for archival purposes, the copies or phonorecords are

24 all destroyed within one year from the date the transmission pro-

25 gram was first transmitted to the public.

26 (d) The transmission program embodied in a ccpy or phonorecord

27 made tnnder this section is not subject to protection as a derivative

28 work under this title except with the express consent of the - ;.urs

29 of copyright in the pre-existing works employed in the program.

30 §113. Scope of exclusive rights in pictorial, graphi- and scilp-
31 tural works

32 (a) Subject to the provisions of clauses (1) and (2) of this subsee-

33 tion, the exclusive right to reproduce a copyr;ghted pictorial, graphic,

34 or sculptural work in copies under section 106 includes the right to

35 reproduce the work in, or on any kind of article. whether useful or

36 otherwise.

37, (1) This title does not afford, to the owner of copyright in a

38 work that portrays a useful article as such, any greater or lesser

39 xights with respect'to the making. distribution, or display of the

40 useful article so portrayed than those afforded to such works
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1 under the law, wheth;er title 17 of the common law or statutes of

2 a State, in effect on December 31, 1976. as held applicable and
3 construed by a court in an action brought under this title.
4 (2) In the case of a work lawfully reproduced in useful articles

5 that have been offered for sale or other distribution to the public,

6 copyright does not include any right to pre mt the making, dis-

7 tribution, or display of pictures or photographs of such articles
8 in connection with advertisements or commentaries relate I to the

9 distribution or display of such articles, or in connection with news

10 reports.
11 (b) When a pictorial, graphic, or sculptural work in which copy-

12 right subsists under this title is utilized in an original ornamental

13 design of a useful .article, by the copyright proprietor or under an

14 express license from him, the design shall be eligible Ior protection

15 under the provisions of title III of this Act.

16 (c) Protection under this title of a work in which copyright subsists

17 shall terminate with respect to its utilization in useful articles when-

18 ever the copyright proprietor has obtained registration of an orna-

19 mental design of a useful article embodying said work under the prd-

20 visions of title III of this Act. Unless and until the copyright pro-

21 prietor has obtained such registration, the copyright pictorial, graphic,

22 or sculptural work shall continue in all respects to be covered by and

23 subject to the protection afforded by the copyright subsistilng under

24 this title. Nothing in this section shall be deemed to create any addi-

25 tional ,'ights or protection under this title.

26 (d) Nothing in this section shall affect any right or remedy held

27 by any person under this title in a work in which copyright was sub-

28 sisting on the effective date of title II of this Act, or with resi,:ct to

29 any utilization of a copyrighted work other than in the desigrn of a

30 useful article.

31 § 114. Scope of exclusive rights in sound recordings

32 (a) The exclusive rights of the owner of opyriglht in a sound record-

33 ,,g are limited to the rights specified by clauses (1) and (3) of sec-

34 tion 106, and do not include any right of performance under section

35 106(4).
36 (b) The exclusive right of the. owner of copyright in a sound record-

37 ing to reproduce it undler section 106(1) is limited to the right to
38 duplicate the sound recording in the form of phonorecords that directly

39 or indirectly recapture the actual sounds fixed in the recording. This
40 right does not extend to the mnl;illg or duplication of another sound
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1 recording that is an independent fixation of other sounds, even though

2 such sounds imitate or simulate those in the copyrighted sound
3 recording.
4 (c) This section does not limit or impair the exclusive right to per-

5 -form publicly, by means of a phonorecord, any of the works specified
6 by section 106(4).

7 § 115. Scope of exclusive rights in nondramatic musical works:

8 Compulsory license for making and distributing phono-

9 records
10 In the case of nondramatic musical works, the exclusive rights pro-

11 vided by clauses (1) and (3) of section 106, to make and to distribute
12 phonorecords of such works, are subject to compulsory licensing under
13 the conditions specified by this section.
14 (a) AVAILABILITY AND SCOPE OF COMnPUSORY LICENSE.-

15 (1) When nhonorecords of a nondramatic musical work have
16 been distributed to the public under the authority of the copyright
17 owner, nny other person may, bvy complying with the provisions

18 of this section, obtain a compulsory license to make and distribute

19 phonorecords of the work. A person may obtain a compulsory
20 license only :f his primary purpose in making phonorecords is to
21 distribute them to the public for private use. A person may not
22 obtain a conmpulsory license for use of the work in the duplication

23 of a sound recording made by another.
24 (2) A compulsory license includes the privilege of making a
25 musical arrangement of the work to the extent necessary to con-
26 form it to the style or manner of interpretation of the perform-
27 ance involved, but the arrangement shall not change the basic
28 melody or fundamental character of the work, and shall not be

29 subject to protection as a derivative work under this title, except
30 with the express consent of the copyright owner.

31 (b) NOTICE OF INTENTION TO OBTAIN COIrPluSORY LCESSE; DEI8G-

32 NATION OF F OWNER OF 'ERFOPANCE RIGoHT.--

33 (1) Any person who wishes to obtain a compulsory license
34 under this section shall, before or within thirty days after making,
35 and before distributing any phonorecords of the work, serve notice
36 of his intention to do so on the copyright owner. If the registra-

37 tion or other public records of the Copyright Office do not identify
38 the copyright owner and include an address at which notice can

39 be served on him, it shall be sufficient to file the notice of intention
40 in the Copyright Office. The notice shall comply, in form, con-
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1 tent, and manner of service, with requirements that the Register

2 of Copyrights shall prescribe by regulation.

3 (2) If the copyright owner so requests in writing not later than

4 ten days after service or filing of the notice required by clause (1),

5 the person exercising the compulsory license shall designate, on

6 a label or container accompanying each phonorecord of the work

7 distributed by him, and in tile form and manner that the Register

8 of Copyrights shall prescribe by regnlation, the name of the

9 copyright owner or his agent to whom royalties for public per-

10 formance of the work are to be paid.

11 (3) Failure to serve or file the notice require(l by clause (1), or

12 to designate the name of the owner or agen. as required by clause

13 (2), forecloses the possibility of a compulsory license and, in the

14 absence of a negotiated license, renders tile making and distribu-

15 tion of phonorecords actionable as acts of infringement under

16 section 501 and full. subject to the remedies provided by sections

17 502 through 506.

18 (c) ROYALTY PAYABLEUUNDER Cotlputlsonv LICE.SE.-

19 (1) To be entitled to receive royalties under a compulsory

20 license, the copyright owner must be identified in the registration

21 or other public records of the Copyright Ollice. The owner is

22 entitled to royalties for phonorecords manufactured and distrib-

23 uted after he is so identified but he is not entitled to recover for

24 any phonorecords previously manufactured and distril ted.

25 (2) Except as provided by clause (1), the royalty under a

26 compulsory license shall be payable for every plonorecord inmau-

27 factured and distributed in accordance with the license. Withl

28 respect to each work embodied in the plhonorecord, the royalty

29 shall be either three cents, or three quarter cent per minute of

30 playing time or fraction thereof. whichlever amount is larger.

31 (8) Royalty paymenrs shall b ,,llade on or before the twentieth

32 day of each month and shall include all royalties for the month

33 next preceding. Each monthly payment shall be accompanied

34 by a detailed statement of account, which shall be certified by a

35 Certified Public Accountant and comply in form, content, and

36 manner of certification with requirements that thile Register of

37 Copyrights shall prescribe by regulation.
38 (4) If the copyright ownerl does not receive the monthly pay-

39 'nieiit and statement of account when due, he may give written

40 notice to the licensee that, unless the default is remedied withih.
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1 thirty days from the date of the notice, the compulsory license

2 will be automatically terminated. Such termination renders the
3 making and distribution of all phonorecords, for which thile rdy-

4 alty had not been paid, actionable as acts of infringement under

5 section 501 and fully subject to the remedies provided b) sections

6 502 through 506.
7 §116. Scope of exclusive rights in nondramatic musical works:

8 Public performances by means of coin-operated phono-
9 record players

10 (a) LIr.rITATIOx ON' Exci,usiv. RIGIIT.-In the case of a non-

11 dramat;c musical w-ork emlbodied in t pllollolecord, thle .xclluiivc right

12 under clause (4) of section 106 to perform thile work publicly by means
13 of a coin-operated pllonorecord player is limited as follows:
14 (1) The proprietor of the establishment in which the public

15 performance takes place is not liable for infringement with re-
16 spect to such public performance unless:

17 (A) he is the operator of the phonorecord player; or
18 (B) lhe refuses or fails, within one month after receipt by

19 registered or certified mail of a request, at a time during
20 which the certificate is required by subclause (1) (C) of sub-

21 section (b) is not affixed to the phonorecord player, by the
22 copyright owner, to make full disclosure, by registered or

23 certified mail, of the identity of the operator of the phono-
24 record player.

25 (2) The operator of the coin-operated phonorecord player may

26 obtain a compulsory license to perform the work publicly on that

27 phonorecord player by filing the application, affixing the certifi-
28 cate, and paying the royalties provided by subsection (b).
29 (b) RECOIDATIuo or COI'-OrEm1wE:) .PIi.OonECO nD PLAYER, AFFIXA-

30 TION OF CERTIFICATE, AND ROYAL'TY PAYABLE UNDER CO3PULSORY

31 LICENSE.-
32 (1) Any operator who wishes to obtain a compulsory license

33 for the public performance of works on a coin-operated phono-
34 record l)layer sirall fulfill tlhe following requirements:
35 (A) Before or within oiie month after such performances
36 are made available on a particular pllonorecord player, and
37 during the month of 9January in each succeeding year that
38 such performances are made available in that particular

39 plionorecord player, lihe slall file in the Copyright Office, in
40 accordance with requirelentb thlat the Register of Copyrights

57-786 0 - 76 - pt.l - 3
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1 shall prescribe by regulation, an application containing the

2 name and address of the operator of the phonorecord player
3 and the manufacturer and serial number or other explicit

4 identification of the phonorecord player, and in addition to

5 the fee prescribed by clause (9) of section 708(a), he shall

6 deposit with the Register of Copyrights a royalty fee for
7 the current calendar year of $8 for that particular phono-

8 record player. If such performances are made available on a

9 particular phonorecord playerl for the first time after July 1

10 of any year. the royalty fee to be deposited for the remnaindler

11 of thatyearshall be $4.00.

12 (B) Within twenty days of receipt of an application and a

13 royalty fee pursuant to subelause (A), the Register of Copy-

14 rights shall issue to the applicant a certificate for the phono-

15 record player.

16 (C) On or before March 1 of the year in which the certifi-

17 cate prescribed -by subela.use (B) of this clause is issued, or

18 within ten days after the date of issue of the certificate, the

19 operator shall affix to the particular phonorecord player, in a

20 position where it can be readily examined by the public, the

21 certificate, issued by the Register of Copyrights under sub-

22 clause (B), of the latest application made by him under sub-

23 clause (A) of this clause with respect to that pl)olnorecord

24 player.

25 (2) Failure to file the application, to affix the certificate or to

26 pay the royalty required by clause (1) of this subsection renders

27 the public performance actionable as a.. act of infringement under

28 section 501 and fully subject to the remedies provided by section

29 502 through 506.

30 (c) DmrrUBUrION OF ROYAUTIFS.-

31 (1) During the month of January in each year, every person

32 claiming to be entitled to compulsory license fees under this section

33 for performances during the preceding twelve-nonth period shall

34 file a claim with the Register of Copyrights, in accordance with

35 requirements that the Register shall prescribe by regulation.
36 Such claim shall include an agreement to accept as final, except as

37 provided in section 809 of this title, the determination of the Copy-

38 right Royalty Tribunal in any controversy concerning tile distri-

39 bution of royalty fees deposited under subclause (a) of subsec-

40 tion (b) (1) of this section to which the claimant is a party. Not-
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1 withstanding any provisions of the antitrust laws (the Act of

2 October 15, 1914, 38 Stat. 730, and any amendments of any such

3 laws), for purposes of this subsection any claimants may agree

4 among themselves as to the proportionate division of compulsory

5 licensing fees among them, may lump their claims together and

6 file them jointly or as a single claim, or many designate a common

7 agent to receive payment on their behalf.

8 (2) After the first day of October of each year, the Register of

9 Copyrights shall determine whether there exists a controversy

10 concerning the distribution of royalty fees deposited under sub-

11 clause (A) of subsection (b) (1). If he determines that no such

12 controversy exists, he shall, after deducting his reasonable ad-

13 ministrative costs under this section, distribute such fees to the

14 copyright owners and performers entitled, or to their designated

15 agents. If he finds that such a controversy exists, he shall certify

16 to that fact and proceed to constitute a panel of the Copyright

17 Royalty Tribunal in accordance with section 803. In such cases the

18 reasonable administrative costs of the Register under this section

19 shall be deducted prior to distribution of the royalty fee by the

20 tribunal.

21 (3) The fees to be distributed shall be divided as follows:

22 (A) To every copyright owner not affiliated with a perform-

23 ing rights society the pro rata share of the fees to be dis-

24 tributed to which such copyright owner proves his entitle-

25 ment; and

26 (B) To the performing rights'societies the remainder of

27 the fees to be distributed in such pro rata shares as they shall

28 by agreement stipulate among themselves, or, if they fail to

29 agree, the pro rata share to which such performing rights

30 societies prove their entitlement.

31 (C) During the pendency of any proceeding under this

32 section, the Register of Copyrights or the Copyright Royalty

33 Tribunal shall withhold from distribution an amount suffi-

34 cient to satisfy all claims with respect to which a controversy

35 exists, but shall have discretion to proceed to distribute any

36 amounts that are not in controversy.

37 (4) The Register of Copyrights shall promulgate regulations

38 under which persons who can reasonably be expected to have

39 claims may, during the year in which performances take place,

40 without expense to or harassment of operators or proprietors of
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1 establishments in which phonorecord players are located, have
2 such access to such establishments and to the phonorecord players

3 located therein and such opportunity to obtain information with
4 respect thereto as may be reasonably necessary to determine, by
5 sampling procedures or otherwise, the proportion of contribution
6 of the musical works of each such person to the earnings of the
7 phonorecord players for which fees shall have been deposited.
8 Any person who alleges that he has been denied the access per-
9 mitted under the regulations prescribed by the Register of Copy-

10 rights may bring on an action in the United States District Court
11 for the District of Columbia for the cancellation of the compul-
12 sory license of the phonorecord player to which such access has
13 been denied, and the court shall have the pover to declare' the
14 compulsory license thereof invalid from tile date of issue thereof.
15 (d) CRIMINAL P-NALTms.-Any .person who knowingly makes a

16 false representation of a material fact in an application filed under

17 clause (1) (A) of subsection (b), or who knowingly alters a certificate
18 issued under clause (1)(B) of subsection (b) or knowingly affixes
19 such a certificate to a phonorecord player other than the one it co1 ers,
20 shall be fined not more than $2,500.
21 (e) DEFINITIOs.-~As used in this section, tile following terms and
22 their variant forms mean the following:

23 (1) A "coin-operated phonorecord player" is a machine or
24 device that:
25 (A) is employed solely for the performance of non-
26 dramatic musical works by means of phonorecords upon being
27 activated by insertion of a coin;
28 (B) is located in an establishment making no direct or
29 indirectcharge for admission;
30 (C) is accompanied by a list of the titles of all the musical
31 works available for performance on it, which list is affixed to
32 the phonorecord player or posted in the establishment in a
33 prominent positioni where it can be readily examined by the
34 public; and
35 (D) affords a choice of works available for performance
36 and permits the choice to be made by the patrons of the
37 establishment in which it is located.
38 (2) An "operator" is any person who, alone or jointly with
39 others:
40 (A) owns a coin-operated phonorecord player; or
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1 (B) has the power to .:dke a coin-operated phonorecord
2 player available for placement. n an establishment for pur-
3 poses of public performance; or

4 (C) has the power to exercise primary control over the

5 selection of the muceal works made available for public

6 performance in a coin-operated phonorecord player.
7 (3) A "performing rights society" is an association or corpora-

8 tion that licenses the public performance of nondramatic musical
9 works on behalf of the copyright owners, such as the American

10 Society of Composers, Authors and Publishers, Broadcast Music,

11 Inc., and SESAC, Inc.
12 §117. Scope of exclusive rights: Use in conjunction with com-

13 puters and similar information systems

14 Notwithstanding the provisions of sections 106 through 116, this
15 title does not afford to the owner of copyright in a work any greater

16 or lesser rights with respect to the use of the work in conjunction with

17 automatic systems capable of storing, processing, retrieving, or trans-

18 ferring information, or in conjunction with any similar device, ma-

19 chine, or process, than those afforded to works under the law, whn:leer

20 title 17 or the common law or statutes of a State, in effect on Decem-

21 ber 31, 1976, as held applicable and construed by a court in an action

22 brought under this title.

23 Chapter 2.--COPYRIGHT OWNERSHIP AND TRANSFER
Sec.

201. Ownership of copyright.
202. Ownership of copyright as distinct from owne.'ship of material object.
203. Termination of transfers and licenses granted by the author.
204. Execution of transfers of copyright Hw, rship.
205. Recordation of transfers and oher depoments.

24 § 201. Ownership of copyright

25 (a) INITIAL Ow.'NERnsH.-Cv;pyriglht in work protected under this

26 title vests initially in the author or authors of the work. The authors

27 of a joint work are co-owners of copyright in the work.

28 (b) WonRs MADE OR l HIrE.--In the case of a work made for hire,

29 the employer or other persons for whonm t'e work was prepared is

30 considered the author for purposes of this title, and, unless the parties

31 have expressly agreed otherwise in a written instrument signed by

32 them, owns all of the rights comprised in the copyright.

33 (c) COSTRIIBUTIONS TO COLLECriVE INWoNRs.-Copyright in each sep-

34 mate contribution to a collective work is distinct from copyright in
35 the collective worl as a whole, and vests initially in the author of the
36 iaLibut,.l. In the absence of an eapress transfer of the copyright
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1 or of any rights under it, the owner of copyright in the collective

2 work is preta.med to have acquired only the priv:lege cf reproducing
3 and distributing the contribution as part of that particular collecti-3e

4 work, any revision of that collective work, and any later collective

5 work in the same series.

6 (d) TRANSFER OF OWNsERHIP.-

7 (1) The ownership of a copyright may be transferred in whole

8 or in part by any mean, of conveyance or by operation of law, and
9 may be bequeathed by will or pass as personal property b; the

10 applicable laws of intestate succession.
11 (2) Any of the exclusive rights comprised in a copyright,

12 including any subdivision of anly of the rights specified by section

13 106, may be transferred as provided by clause (1) and owned sepa-

14 rately. The owner of any particular exclusive right is entitled, to

15 the extent of that right, to all of the protection and remedies

16 accorded to the copyright owner by this title.

17 §202. Ownership of copyright as distinct from ownership of

18 material object

19 Ownership of a copyright, or of any of the exclusive rights under

20 a copyright, is distinct from ownershil; of any material object in

21 which the werk is embodied. Transfer of ownership of any material

22 object, including the copy or phonorecord in which the work is first

23 fixed, does :.ot of itself convey any rights in the copyrighted work

24 embodied in the object; nor, in :Žhe absence of an agreement, does

25 transfer of ownership of a copyright or of any exclusive rights under

26 a copyright convey property rights in any material object.

27 S 203. Termination of transfers akd licenses granted by the author

28 (a) CoDrDmoxs Fon TEnRINATIo..- -In the case of any work other

29 than a work made for hire, the exclusive or nonexclusive grant of a

30 transfer or license of copyright or of any right under a copyright,

31 executed by the author on or after January 1, 1977, otherwise than

32 by will, is subject to termination under the following conditions:

33 (1) In the case of a grant executed by one aitilor, termination

34 of the grant nlay be effected by that author or, if he is dead. by

S3 the person or persons who, under clause (2) of this subsection,

36 own and are entitled to exercise a total of moure than one half of

37 that author's termination interest. In the case of a grant executed

38 by two or more authols of a joint work, termination of the grant

39 may be effected by a majority of the authors who executed it;

40 if any of such autbhors is dead, his termination interest may be
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1 exercised as a unit by the person or persons who, under clause (2)

2 of this subsection, own and are entitled to exercise a total of more
3 than one half of his interest.

4 (2) Where an author is dead, his or her termination interest is

5 owned, and may be exercised, by his widow (or her widower) and

6 children or grandchildren as follows:
7 (A.) The widow (or widower) owns the author's entire ter-

8 mination interest unless there are any surviving children or
9 grandchildren of the author, in which case the widow (or

10 widower) owns one half of the author's interest;

11 (B) The author's surviving children, and the surviving

12 children of any dead child of the author, own the author's

13 entire termination interest unless there is a. widow (or wid-

14 ower), in which case the ownership of one half of the author's

15 interest is divided among them;
16 (C) The rights of the author's children and grandchildren

17 are in all cases divided among them and exercised on a per

18 stirpes basis according to the number of his children repre-
19 sented; the share of the children of a dead child in a termina-

20 tion interest can be exercised only by the action of a majority

21 ' of them.

22 (3) TArmination of the grant may be effected at any time during

23 a pe riod of five years beginning at the end of thirty-five years from

24 the d- ;e of execution of the grant; or, if the grant covers the right

25 of publication of the work, the period begins at the end of thirty-

26 five years from the date of publication of the work under the grant

27 or at the end of forty years from the date of execution of the

28 grant, whichever term ends earlier.

29 (4) The termination shall be effected by serving an advance

30 notice in writing, signed by the number and proportion of owners

31 of termination interests required under clauses (1) and (2) of this

32 subsection, or by their duly authorized agents, upon the grantee

33 or his successor in title

34 (A) The notice shall state the effective date of the termina-
35 tion, which shall fall within the five-year period specified by
36 clause (3) of this subsection, and the notice shall be served

37 not less than two or more than ten years before that date. A
38 copy of the notice shall be recorded in the Copyright Office

.39 before the effective date of termination, as a condition to its
40 taking effect.
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1 (B) The notice shall comply, in form, content, and man-
2 ner of service, with requirements that the Register of Copy-
3 rights shall prescribe by regulation.

4 (5) Termination of the grant may be effected notwithstand-
5 ing any agreement to the contrary, including all agreement to

6 make a will or to make any future grant.
7 (b) EEcr OF TERmInisTIox.-Upon the effective date of termina-

8 tion, all rights under this title that were covered by the terminated
9 grant revert to the author, authors, and other persons uwr.i::g termi-

10 nation interests under clauses (1) and (2) of subsection (a), includ-

11 ing those owners who did not join in signing the notice of termination

12 under clause (4) of subsection (a) but, with the following limitations:

13 (1) A derivative work prepared under authority of the grant

14 before its termination may continue to be utilized under the terms

15 of the grant after its termination, but this privilege does not ex-

16 tend to the preparation after the termination of other derivative

17 works based upon the copyrighted work covered by the terminated

18 grant.

19 (2) The future rights that will revert upon termination of the

20 grant become vested on the date the notice of termination has

21 been served as provided by clause (4) of subseCtion (a). The

22 rights vest in the author, authors, and other persons named in,

23 and in the proportionate shares provided by, clauses (1) and (2)

24 of subsection (a).

25 (3) Subject to the provisions of clause (4) of this subsection,

26 a further grant, or agreement to make a further grant, of any

27 right covered by a terminated grant is valid only if it is signed

28 by the same number and proportion of the owners, in whom bhe
29 right has vested under clause (2) of this subsection, as are re-

30 quired to terminate the grant under clauses (1) and (2) of sub-

31 section (a). Such further grant or agreement is effective with

32 respect to all of the persons in whom the right it covers has vested

33 under clause (2) of this subsection, including those who did not

34 join in signing it. If any person dies after rights under a ter-

35 minated grant have vested in him, his legal representatives,

36 legatees, or heirs at law represent him for purposes of this clause.

37 (4) A further grant, or agreement to make a further grant, of
38 any right covered by a terminated grant is valid only if it is made

39 after the effective date of the termination. As an exception, how-

40 ever, an agreement for such a further grant may be made between
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1 the persons provided by clause (3) of this subsection and the

2 original grantee or his successor in title, after the notice of termi-
3 nation has been served as provided by clause (4) of subsection (a).

4 (5) Termination of a grant under this section affects only those
5 rights covered by tile grant that arise under this title, and in no

6 way affects rights arising under any other Federal, State, or for-

7 cign laws.

8 (6) Unless and until termination is effected under this section,
9 the grant, if it does not provide otherwliC, continues in effect for

10 the term of colpyright provided by this title.

11 § 204. Execution of transfers of copyright ownership

12 (a) A transfer of copyright ownership, other than by operation of

13 law, is not valid unless all instrument of conveyance. or a note or

14 memlorandunm of the transfer, is in wvriting and signed by the owner

15 of tle rights con'voyed or his duly authorized agent.

16 (b) A certificate of aclknowledgement is not required for tile valid-

17 ity of a transfer, but is prima facie evidence of tile execution of the
18 transferif:

19 (1) in the case of a transfer executed in tile United States. the

20 certificate is issued by a person authorized to administer oaths

21 within the United States; or

22 (2) in tile case of a transfer executed in a foreign coummtry, the

23 certificate is issued by a diplomatic or consuklr oficer of the

24 United States, or by a person authorized to administer oatlls

25 whose authority is proved by a certificate of such an officer.

26 § 205. Recordation of transfers and ether documents
27 'a) CosDnoI1X' s on FRIzCOia).\TIO.X.-Any1 tranlusfer of copyrig-ht owIn-

28 ership or otherm document pertaining to a copyright may be recorded

29 in tihe Copyright Office if the doclunlilt filed for recordation bea;rs tile

30 actual signature of tile person lwho executed it, or if it is accompanied

31 by a sworn or offlicial certification thlat it is a t(rue copy of t!le original.

32 signed drocument.

33 (b) CErrTIIrICvTE or RECOmDATION.-TIhe Register of C opyrights
34 shall, upon receipt of a document as provided by subs ction (a) and

35 of the fee provided by section 7OS, record the document and return it

36 with a certificate of recordation.

37 (c) REcom).TION ,\A CoNSTnUCTIVX NoTIMc:.-Recordcation of a docu-
38 mnent in tile Copyright Office gives all persons collst ructive notice of the

39 facts stated in the recorded document, but only if:
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1 (1) the document, or material attached to it, specifically identi-
2 fies the work to which it pertains so that, after the document is

3 indexed by the Register of Copyrights, it would be revealed by a

4 reasonable search under the title or registration number of the
5 work; and
6 (2) registration has been made for the work.

7 (d) RECORDATION AS PREREQUISITE TO INFRINGErIENT SUIT.-NO per-

8 son claiming by virtue of a transfer to the owner of conyright or of

9 any exclusive right under a copyright is entitled to institute an in-

10 fringement action under this title until the instrument of transfer

11 under which lie claims has been recorded in the Copyright Office, but
12 suit may be instituted after such recordation on a cause of action that

13 arose before recordation.
14 (e) PRIORITY BETWEEx CONFLICTINC TnRASFERS.-As between two

15 conflicting transfers, the one executed first prevails if it is recorded, in

16 the manner required to give constructive notice under subsection (c)
17 within one month after its execution in the United Stat, ithin two

18 months after its execution abroad, or at any time before rc .rdation in

19 such manner of the later transfer. Otherwise the later transfer prevails

20 if recorded first in such manner, and if taken in good faith, for valu-

21 able consideration or on the bais of a binding promise to pay royal-

22 ties, and without notice of the earlier transfer.
23 (f) PnRonRIn B3ETrWEN CoNFI.rIcI'-o TRASER or OWNERSIrIP AND

24 NONEXCuTISIV LICENsE.-A nonexclusive license, whether recorded or

25 not, prevails aver a conflicting transfer of copyright ownership if the

26 license is evidenced by a written instrument signed by the bwner of the

27 rights licensed or his duly authorized agent, and if:
28 (1) the license was taken before execution of the cnsfer; or
29 (2) the license was taken in good faith before recordation of

30 the transfer and without notice of it.
31 Chapter 3.-DURATION OF COPYRIGHT

Sec. *
301. Pre-emption with rest-et to other laws.
302. I)uration of copyright: Works created on or after Jnuary 1, 1977.
303. Duration of copyright: Works created but not published or copyrighted

before January 1, 1977.
304. Duration of copyright: Subsisting copyrights.
305. Duration of copyright: Terminal date.

32 §'301. Pre-emption with respect to other laws

33 (a) On and after January 1. 1977. all rights in the nature of copy-

34 right in works that come within the subject matter of copyright as

35 specified by sections 102 and 103, whllethcr created before or after that
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1 date and whether published or unpublished, are governed exclusively

2 by this title. Thereafter, no person is entitled to copyright, literary

3 property rights, or any equivalent legal or equitable right in any such
4 work under the common law or statuteslof any State.
5 (b) Nothing in this title annuls or limits any rights or remedies

6 under the common law or statutes of any State with respect to:
7 (1) unpublished material that does not come within the subject
8 matter of copyright as specified by sections 102 and 103, including
9 works .f authorship not fixed in any tangible medium of ex-

10 pression;

11 (2) any cause of action arising from undertakings commenced
12 before January 1, 1977;

13 (3) activities violating rights that are not equivalent to any of
14 the exclusive rights within the general scope of copyright as speci-
15 fied by section 106, including breaches of contract, bIlmches of
16 trust, invasion of privacy, defamation, and deceptive trade prac-
17 tices such as passing off and false representation.

18 §302. Duration of copyright: Works created on or after Janu-
19 ary 1, 1977

20 (a) IN GENERAL.-Copyriglht in a work created on or after January
21 1, 1977, subsists fromn its creation and. except as provided by the

22' following subsections, endures for a term consisting of the life of the
23 author and i.'ty years after his deatl'.
'9A (b) JOINT Womacs.-In the case of a joint work prepared by two

25 or more authors who did not work for hire, the copyright endures for
26 a term consisting of the life of the last surviving author and fifty

27 years after his death.

28 (c) ANoNYM.ouSv Woiuns, PSEUDnoYiOous VonRKs, AND WtonRK MADE

29 Fon HIIRE.-In the case of an anonymous work, a pseudonymous work
30 or a work made for hire, the copl right endures for a term of seventy-

31 five years from the year of its first publication, or a term of one
32 hundred years from the year of its creation, whichever expires first.

33 If, before the end of such term, the Identity of one or more of the

34 authors of an anonymous or pseudonymous work is revealed in the
35 records of a registration made for that work under subsection (a)
36 or (d) of section 407, or in the records provided by this subsection,
37 the copyright in the A ork endures for the term specified by subsections
38 (a) or (b), based on the life of the author or authors whose identity
39 has been revealedl. Any person having an interest in the copyright in
40 an anonymous or pseudonymous work may at any time record, in
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1 records to be maintained by the Copyright Office for that purpose, a

2 statement identifying one or more authors of the work; the statement
3 shall also identify the person filing it, the nature of his interest, the
4 source of his inforihation, and the particular work affected. and shall

5 comply in form and content with requirements that tile Register of

6 Copyrights shall prescribe by regulation.
7 (d) REcoRDs RELATING TO DEATH OF A-rTIroas.-Any person having

8 an interest in a copyright may at any time record in the Copyright

9 Office a statement of the date of death of the author of the copy-
10 righted work, or a statement that the author is still living on a par-
11 ticular date. The statement shall identify the person filing it, the
12 nature of his interest, and the source of his information, and shall
13 comply in form and content with requirements that the Register
14 of Copyrights shall prescribe by regulation. The Register shall main-
15 tain current records of information relating to the death of authors
16 of copyrighted works, based on such recorded statements and, to the

17 extent he considers practicable, on data contained in any of the records

18 of the Copyright Office or in other reference sc .lrros.
19 ,e) PRESUJrPTION AS TO AUTHIR's DEATH.-After a period of seventy-

20 five years from the year of first publication of a work, or a period
21 of one hundred years from the year of its creation, whichever expires
22 fil:, any person who obtains from the Copyright Office a certified re-
°3 port that. the records provided by subsection (d) disclose nothing to

24 indicate that the author of the work is living, or died less than fifty
25 years before, is entitled to the benefit of a presumption that the author
26 has been dead for at least fifty years. Reliance in good faith upon this
i7 presumption shall be a complete defense to any action for infringe-
28 ment under this title.

29 §303. Duration of copyright. Works created but not published
30 or copyrighted before January 1, 1977

31 Copyright in a work created 'efore January 1, 1977, but not thereto-
32 fore in the public domain or copyrighted, subsists from January 1,
33 1977, and endures for the term provided by section 302. In no case,
34 however, shall the term of copyright in such a work expire before
35 December 31, 2001; and, if the work is published on or before December
33 31, 2001, the term of copyright shall not expire before December 31,
37 2026.
38 § 304. Duration of copyright: Subsisting copyrights

39 (a) CoPrnroTrrs IN THEIR FIRST TERMr ON JANUARY 1, 1977.-Any
40 copyright, the first term of which is subsisting on January 1, 1977,
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1 shall endure for twenty-eight years from the date it was originally

2 secured: Provided. That in the case of any posthumous work or of any

3 periodical, cyclopedic, or other composite work upon which the copy-

4 right was originally secured by the proprietor thereof, or of anlly work

5 copyrighted by a corporate body (otherwise than as assignee or li-

6 censee of the individual author) or by an employer for whom such

7 work is made for hire, the proprietor of such copyright shall be en-

8 titled to a renewal and extension of the copyright in such work for the

9 further term of forty-seven yeans when application for such renewal
10 and extension shall have been made to the Copyright Office and duly

11 registered therein within one year prior to the expiration of the origi-

12 nal term of copyright: A nd provided f urther. That in the case of any

13 ocher copyrighted work, including a contribution by an individual

14 author to a periodical or to a cyclopedic or other composite work, the

15 author of such work. if still living. or the widow, widower, or children

16 of the author, if the author be not living. or if such author, .vidow.

17 widower, or children be not living, then the author's executon;, or in

18 the absence of a will, his next of kin shall be entitled to a reiiewal and

19 ext. nsion of the copyright in such work for a further term of forty-

20 seven years when application for suc! renewal and extension shall

21 have been made to the Copyright Office and duly registered therein

22 within one year prior to tch expiration of the original term of cop -

23 right: Anul prov;ded further. That in default of the registration of

24 such application for renewal alid extension, the copyright in any work

25 shall terminate at the expiration of twenty-eight years from the date

26 copyright was originally secured.

27 (b) CorRIGorITs IN- rEIR RE.EWVAL TERri OR REGISTERED FOR RE-

28 .Xw,\I, BIEFoii: ,JAN.\InY 1, 1977.-T'he tluration of any copyright, the

29 rellcewal term of which is subsisting at any time between December 31,

30 1975, and December 31, 1976, inclusive. or for which renewal registra-

31 tion is nlade between December 31. 1975, and December 31, 1976,

32 inclusive, is extended to endure for a term of 75 years from the date

33 copyright was originaliy secured.

34 (c) TEIrltmIATION oFr 'rlANFEsrs AND ,IcENSES CoVEruNo ExT1ENDED

35 REENAEw, TERnI.--In tile case of tany copyright subsisting in either

36 its first or renewal terln on January I. 1977. other than a copyright

37 in a work made for hire, the exclusive or nonexclusive grant of a trans-

38 for or license of the renewal oewpyright or of any right under it,

39 executed before January 1, 1977, by any of the persons designated by
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1 the second proviso of subsection (a) of this section, otherwise than by

2 will, is subject to termination under the following condition:

3 (1) In the case of a grant executed by a person or persons other

4 than the author, termination of the grant may be effected by the

5 surviving person or persons who executed it. In the case of a

6 grant executed by one or more of the authors of the work, termina-
7 tion of the grant may be effected, to the extent of a particular
8 author's share in the ownership of the renewal copyright, by the
9 author who executed it or, if such author is dead, by the person or

10 persons who, under clause (2) of this subsection, own and are

11 entitled to exercise a total of more than one half of that author's

termination interest.

13 (2) Where an author is dead, his or her termination interest is
14 owned, and may be exercised, by his widow (or her widower) and

-- 1-y~. children or grandchildren as follows:
16 (A) The widow (or widower) owns the author's entire
17 termination interest unless there are any surviving children
18 or grandchildren of the author, in which case the widow (or

19 widower) owns one half of the author's interest;

20 (B) The author's surviving children, and the surviving

21 children of any dead child of the author, own the author's

22 entire termination interest unless there is a widow (or wid-

23 ower), in which case the ownership of one half of the author's

24 interest is divided among them;

'25 (C) The rights of the author's children and grandchildren

26 are in all cases divided among them and exercised on a per
27 stirpes basis according to the number of his children repre-

28 sented; the share of the children of a dead child in a termina-

29 tion interest can be exercised only by the action of a major-
30 ity of them.

31 (3) Termination of the grant may be effected at any time dur-
32 ing a period of five years beginning at the end of fifty-six years
33 form the date copyright was originally secured, or beginning on
34 January 1, 1977, whichever is later.

35 (4) The termination shall be effected by serving an advance
36 notice in writing upon thi grantee or his successor in title. In the
37 case of a grant executed by a person or persons other than the
38 author, tho notice shall be signed by all of those entitled fo termi

39 nate the grant under clause (1) of th. s subsection, or by their duly
40 authorized agents, In the case of a gl ant executed by one or more
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1 of the authors of the work, .the notice as to any one author's share
2 shall be signed by him or his duly authorized agent or, if he is

3 dead, by the number and proportion of the owners of his termina-
4 tion interest required under clauses (1) and (2) of this subsection,
5 or by their duly authorized agents.
6 (A) The notice shall state the effective date of the termi-
7 nation. which shall fall within the five-year period specified
8 by clause (3) of this subsection, and the notice shall be served
9 not less than two or more than ten years before that date. A

10 copy of the notice shall be recorded in the Copyright Office
11 before the effective date of termination, as a condition to its
12 taking effect.

13 (B) The notice shall comply, in form, content, and manner
14 of service, with requirements that the Register of Copyrights
15 shall prescribe'by regulation.
16 (5) Termination of the grant may be effected notwithstanding
17 any agreement to the contrary, including an agreement to make
18 a will or to make any future grant.
19 (6) In the case of a grant executed by a person or persons other
20 than the author, all rights under this title that were covered by
21 the terminated grant revert, upon tlie effective date of termination,

22 to all of those entitled to terminate the grant under clause (1) of
23 this subsection. In the case of a grant executed by one or more

24 of the authors of the work, all of a particular author's rights
25 under this title that were covered by the terminated grant revert,
26 upon the effective date of termination, to that author or, if he is
27 dead, to the persons owning his termination interest under clause
28 (2) of this subsection, including those owners who did not join
29 in signing the notice of termination under clause (4) of this sub-
30 section. In all cases the reversion of rights is subject to the follow-

31 ing limitations:
32 (A) A derivative work prepared under authority of the

33 grant before its termination may continue to be utilized under
34 the terms of the grant after its termination, but this privilege
35 does not extend to the preparation after the termination of
36 other derivative works based upon the copyrighted work cov-

37 ered by the terminated grant.
38 (B) The future rights that will revert upon termination

39 of the grant become vested on the date the notice of termi-
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1 nation has been served as provided by clause (4) of this
2 subsection.

3 (C) Where an author's rights revert to two or more per-

4 sons under clause (2) of. this subsection, they shall vest in
5 those persons in the proportionate shares provided by that

6 clause. In such a case, and subject to the provisions of sub-
clause (D) of this clause, a further grant, or agreement to

8 make a further grant, of a particular author's share with
9 respect to any right covered by a terminated grant is valid

10 only if it is signled by the same number and proportion of

11 the owners, in whom the right has vested under this clause,
12 as are required to terminate the grant under clause (2) of
13 this subsection. Such further grant or agreement is effective
14 with respect to all of the persons in whom the right it
15 covers has vested under this subclause, including those who

16 did not join in signing it. If any person dies after rights

17 under a terminated grant have vested in him, his legal repre-

18 sentatives, legatees, or heirs at law represent him for purposes
19 of this subclass.

20 (D) A further grant, or agreement to make a further
21 grant, of any right covered by a terminated grant, is valid

22 o:ly if it is iMade after the effective date of the termination.
23 As an exception, however, an agreement for such a further
24 grant may be made between the author or any of the per-

25 sons provided by the first sentence of clause (6) of this
26 subsection, or between the persons plrovided by subclause
27 (C) of this clause, and the original grantee or his successor
28 in title, after the notice of termination has been served as

29 provided by clause (4) of this subsection.
30 (E) Termination of a grant under this subsection affects

31 only those rights covered by the grant that arise under this
32 title, and in no way affects rights arising under any other

33 Federal, State, or foreign laws.
34 (F) Unless and until termination is effected under this
35 section, the grant, if it does not provide otherwise, continues
36 in effect for the remainder of the extended renewal term.

37 § 305. Duration of copyright: Terminal date
38 A1ll terms of copyright provided by sections 302 through 304 run to

39 the end of the calendar year in which they would otherwise expire.
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1 Chapter 4.--COPYRIGHT NOTICE, DEPOSIT, AND
2 REGISTRATION

Sec.

401. Notice of copyright: Visually perceptible copies.
402. Notice of copyright: Phonorecords of sound recordings.
403. Notice of copyright. Publications incorporating United States Governmnent

works.
404. Notice of copyright: Contributions to collective works.
405. Notiee of copyright: Omission of notice.
I406. Notice of copyright: Error in name or (late.

407. Deposit of copies or phonorecords for Library of Congress.
408. Copyright registration in general.
409. Application for registration.
410. Registration of claim and Issuance of certificate.
411. Registration as prerequisite to infringement suit.
412. Registration as prerequisite to certain remedies for infringement.

3 § 401. Notice of copyright: Visually perceptible copies
4 (a) GENEMIL REQUIRFmIENT.--Whenever a work protected under

5 this title is published in the United States or elsewhere by authority
6 of the copyright owner. a notice of copyright as provided by this sec-
7 tion shall be placed on all publicly distributed copies from which the
8 work can be visually perceived, either directly or with the aid of a
9 machine or device.

10 (b) Fcn.r OF NOTICE.-The notice appearing on the copies shall con-
11 sist of the following three elements:
12 (1) the symbol © (the letter C in a circle). the word "Copy-
13 right," or the abbreviation "Copr.":

14 (2) the year of first publication of the work; in the case of
15 compilations or derivative works incorporating previously pub-
16 lished m:aterial, thle year date of first publication of the compila-
17 tion or derivative work is suflicient. The year date may be omitted
18 where a pictorial, graphic. or sculptural work, with accompanying
19 text matter, if any, is reproduced in or on greeting cards, post-
20 cards, stationery, jewelry, dolls, toys, or any useful articles;
21 (3) the name of the owner of copyright in the work, or an ab-
22 breviation by which the name can be recognized, or a generally
23 knowvn alternative designation of the owner.
24 (c) Pos'ioX' OF NOTIci..--The notice shall be affixed to the copies in
25 such mamller and loraltion as to give reasonable notice of the claim
26 of cop3 right. The Register of Copyrights sllhall prescrib: by regula-
27 tion, a.n exalples, specific methods of aflixation and positions of the
28 notice on various types of niorks that will satisfy this requirement, but
29 these specifications shall not be consiered exhaustive.
30 §402. Notice of copyright: Phonorecords of sound recordings
31 (a) GEXErtAL, REQUwIREMENs'T.-AWlleiver a sound recording pro-
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1 tected under this title is published in the United States or elsewhere by
2 authority of the copyright owner, a notice of copyright as provided

3 by this section shall be piaced on all publicly distributed phonorecords

4 of the sound recording.

5 (b) FoRmr NoTIcE.--The notice appearing on the phonorecords
6 shall consist of the following three elements:

7 (1) the symbol ® (the letter P in a circle);

8 (2) the year of first publication of the sound recording;

9 (3) the name of the owner of copyrights in the sound record-
10 ing, or an abbreviation by which the name can be recognized, or a

11 generally known alternative designation of the owner; if the

12 producer of the sound recording is named on the phonorecord
13 labels or containers, and if no other name appears in conjunction

14 with the notice, his name shall be considered a part of the notice.

15 (c) POSITION OF NOTICE.-The notice shall be placed on the surface
16 of the phonorecord, or on the phonorecord label or container,- in such

17 manner and location as to give reasonable notice of the claim of copy-
18 right.

19 §403. Nutice of copyright: Publications incorporating United

20 State Government works

21 Whenever a worx is published in copies or phuonorecords consisting

22 pr-punderantly of one or more works of the United States Govern-

23 ment, the notice of copyright provided by section 401 or 402 shall

24 also include a statement identifying, either affirmatively or negatively,

25 those portions of the copies or phonorecords embodying any work or

26 works protected under this title.
27 § 404. Notice of copyright: Contributions to collective works

28 (a) A separate contribution to a collective work may bear its own

29 notice of copyright, as provided by section 401 through 403. How-
30 ever, a single notice applicable to the collective work as a whole is

31 sufficient to satisfy the requirements of sections 401 through 403 Ai itl

32 respect to the separate contributions it contains (not including adver-

38. tisements inserted on behalf of persons other than the owner of copy-

34 right in the collective work), regardless of the ownership of copyright

35 in the contributions and whether or not they have been previously
36 publishe .

37 (b) Where the person named in a single notice applicable to a

38 collective work as a whole is not the owner of copyright in a separate

39 contribution that does not bear its own notice, the case is governed

40 by the provisions of section 406 (a).
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1 § 405. Notice of copyright: Omission of notice

2 (a) ErFECr or OF nsstoS oN CoPYRroIrr.-The omission of the copy-

3 right notice described by sections 401 through 403 from copies or

4 phonorecords puolicly distributed by authority of the copyright

5 owner does not invalidate the copyright in a work if:

6 (1) the notice has been omitted from no more than a relatively

7 small number of copies or phonorecords distributed to the public;

8 or

9 (2) registration for the work has been made before or is made

10 within five years after the publication without notice, and a

11 reasonable effort is made to add notice to all copies or phono-

12 records that are distributed to the public in the United States

13 after the omission has been discovered: or

14 (3) the notice has been omitted in violation of an express re-

15 quirement in writing that, as a condition of the copyright owner's

16 authorization of the public distribution of copies or phonorecords,

17 they bear the prescribed notice.

18 (b) ErFECT o OMF SSION ON INNOCENT INFRIXNGERS.-Any person

19 who innocently infringes a copyright, in reliance upon an authorized

20 copy or phonorecord from which the copyright notice has been

21 omitted, incurs no liability for actual or statutory damages under see-

22 tion 504 for any infringing acts committed before receiving actual

23 notice that registration for the work has been made under section .405,

24 if he proves that he was misled by the o;nission of notice. In a suit

25 for infringement in such a case the court may allow or disallow re-

26 covery of any of the infringer's profits attributable to the infringe-

27 ment, and may enjoin the continuation of the infringing undertaking

28 or may require, as a condition for permitting the infringer to con-

29 tinue his undertaking, that he pay the copyright owner a reason-

30 able license fee in an amount and on terms fixed by the court.

31 (c) REM£ovA.L OF NO'ricE.-Protection under this title is not affected

32 by the removal, destruction, or obliteration of the notice, without

33 the authorization of the copyright owner, from any publicly distrib

34 uted copies or phonorecords.

35 §406. Notice of copyright: 1Error in name or date

36 (a) ERnon IN NsrE.-WheIe1the person xnamed in the copyright

37 notice on copies or phonorecords publicly distributed by ,;thiority of

38 the copyright owner is not the owner of col ilight, fim validity and

39 ownership of the copyright are not affected. In s:ch a case, however,

40 any person who innocently begins an undertaking that infringes the
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1 copyright has a complete defense to any action for such infringement
2 if he proves that he was misled by the notice and begart tlhe undertak-
3 ing in good faith under a purported transfer or license fron: the person
4 named therein, unless before the undertakilng was begunl:
5 (1) registration for the work had been made in the name of
6 the owner of copyright; or
7 (2) a. document executed by the person named in the notice
8 and showing the owncrship of the copyright hail been recorded.
9 The person named in the notice is liable to account to the copyright

10 owner for all receipts from purported transfers or licenses made by
11 him under the copyright.
12 (b) ERnon i. DAit.--When the year date in the notice on copies or

13 phonorecords distributed by authority of the copyright owner is
14 earlier than the year in whiclh publication first occurred, any period
15 computed from the year of first publication under section 302 is to be
16 computed from the year in the notice. Where the year date is more
17 than one year later than the year in wvhich publication first occurred,
18 the work is considered to have been published without an) notice and
19 is governed by the provisions of section 405.
20 (c) O.Issiox orF A.t. on DATE.--IThere copies or phonorecords

21 publicly distributed by authority of the copyright owner contain no
22 name or no date that could reasonably be considered a part of the
23 notice, tile work is considered to have been published without any
24 notice and is governed by the provisions of section 405.
25 § 407. Deposit of copies or phonorecords for Library of Congress
26 (a) Except as provided by subsection (c), the owner of copyright
27 or of the exclusive right of publication in a work published with no-
28 tice of copyright in, the United States shall deposit, within three
29 months after the date of such publication:
30 (1) two complete copies of the best edition; or
31 (2) if the work is a sound recording, two complete phono-
32 records of the best edition, together with any printed or other
33 %isually perceptible material published with such pllonorecords.
34 This deposit is not a condition of copyright protection.
35 (b) The required copies or lhonorecords shall be deposited in the
36 Copyright Office for the use or disposition of the Library of Congress.
37 The Register of Copyrights shall. ihlen requested by thei depositor
38 and upon payment of the fee prescribed by section 708. issue a receipt
39 for the deposit.

40 (c) The Register of Copyrights may by regulation exempt any
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1 categories of ma.terial from the deposit requirements of this section,
2 or irequire deposit of only one copy or phonorecord with respect to
8 any categories.

4 (d) At any time after publication of a work as provided by sub-
5 section (a), the Register of Copyrights may make written demand
6 for the required deposit on any of the persons obligated to make the
7 deposit under subsection (a). Unless deposit is made within three
8 months after the demand is received, the person or persons on whom
9 the demand was made are liable:

10 (1) to a fine of not more than $250 for each work; and
11 (2) to pay to the Library of Congress the total retail price of
12 the copies or phonorecords demanded, or, if no retail price has
13 been fixed, the reasonable cost to the Library of Congress of

14 acquiringthem.
15 § 408. Copyright registration in general

16 /() REGISTRATION PEmIIssIE.-At any time during the subsistence

17 of copyright in any published or unpublished work, the owner of
18 copyright or of any exclusii e right in the work may obtain registration
19 of the copyright claim by delivering to the Copyright Office the deposit
20 specified by this section, together with the application and fee specified
21 by sections 409 and 708. Subject to the provisions of section 405(a),
22 such registration is not a condition of copyright protection.
23 (b) DEPosrr FOR COPYRIGHIT REGISTRmATION.-Except as provided by
24 subsection (c), the material deposited for registration shlall include:
25 (1) in the case of an unpublished work, one complete copy or
26 phonorecord;
27 (2) in the case of a published work, two complete copies or
28 phonorecords of the best edition;

29 (3) in the case of a work first published abroad, one complete
30 copy or phonorecord as so published;
31 * (4) in the case of a contribution to a collective work, one com-
32 plete copy or phonorecord of the best edition of the collective
33 work.

34 Copies or phonorecprds deposited for the Library of Congress under
35 section 407 may be used to satisfy the deposit provisions of this section,
36 if they are accompanied by the prescribed application and fee, and by
37 any additional identifying material that the Register may, by regula-
38 tion, require.
39 (c) ADMxINISTRAIVE CLAssB8IFATION AND OPTIONAL DEPOsIT.-The

40 Register of Copyrights is authorized to specify by regulation the
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1 administrative classes into which works are to be placed for purposes of
2 deposit and registration. and the nature of the copies or phonorecords
3 to be deposited in the various classes specified. The regulations may
4 require or permit, for particular classes, the deposit of identifying
5 material instead of copies or plionorecords, the deposit of only one copy
6 or phonerecord where two would normolly be required, or a single
7 registration for a group of related works. This administrative classi-
8 fication of works has no significance with respect to the subject matter

9 of copyright or the exclusive rights provided by this title.
10 (d) CORRECTIONS ANID A ,PIrICATIONs.-The Register may also

11 establish, by regulation, formal procedures for the filing of an applica-
12 tion for supplementary registration, to corre. t an error in a copyright
13 registration or to amplify the information gih en in a registration. Such
14 application shall be accompanied by the fee provided by section 708,
15 and shall clearly identify the registration to be corrected or amplified.
16 The information contained in a supplementary registration augments
17 but does not supersede that contained in the earlier registration.
18 (e) PUBLISHED EDITION OF PREvIOUSIx RFGISTERED WolRK.-Reg-
19 istration for the first published edition of a inrck previously registered
20 in unpublished form may be made even thougl the work as published is
21 substantially the same as the unpublished version.
22 § 409. Application for registration
23 The application for copyright registration shall be made on a form
24 prescribed by the Register of Copyrights and shall include:
25 (1) the name and address of the copyright claimant;
26 (2) in the case of a work other than an anonymous or pseudony-
27 mous work, the name and nationality or domicile of the author or
28 authors and, if one or more of the authors is dead, the dates of
29 their deaths;
30 (3) if the work is anonymous or pseudonymous, the nationality
31 or domicile of the author or authors;
32 (4) in the case of a work made for hire, a statement to this
33 effect;
34 (5) if the copyright claimant is not the author, a brief state-
35 ment of how the claimant obtained ownership cf the copyright;
36 (6) the title of the work, together witlh any previous or alterna-
37 tive titles under which the work can be identified;
38 (7) the year in which creation of the work was completed;
39 (8) if the work has been pub'..hed, the date and nation of its
40 first publication;



47

45

1 (9) in the case of a compilation or derivative work, an identi-
2 fication of any pre-existing work or works that it is based on or
3 incorporates, and a brief, general statement of the additional
4 material covered by the copyright claim being registered;
5 (10) in the case of a published work containing material of
6 which copies are required by section 601 to be manufactured in
7 the United States, the names of the persons or organizations
8 who performed the processes specified by subsection (c) of sec-
9 tion 601 with respect to that material, and the places where those

10 processes were performed; and
11 (11) any other information regarded by the Register of Copy-
12 rights as bearing upon the preparation or identification of the
13 work or the existence, ownership, or duration of the copyright.
14 §410. Registration of claim and issuance of certificate
15 (a) When, after examination, the Register of Copyrights deter-
16 mines that, in accordance with the provisions of this title, the material
17 depo;+Ped constitutes copyrightable subject matter and that the other
18 legal and formal requirements of this title have been met, he shall reg-
19 ister the claim and issue to the applicant a certificate of registration
20 under the seal of the Copyright Office. The certificate shall contain
21 the information given in the application, together with the number
22 and effective date of the registration.
23 (b) In any case in which the Register of Copyrights determines
24 that, in accordance with the provisions of this title, the material de-
25 posited does not constitute copyrightable subject matter or that the
26 claim is invalid for any other reason, he sall refuse registration and
27 shall notify the applicant in writing of the reasons for his action.
28 (c) In any judicial proceedings the certificate of a registration made
29 before or within five years after first publication of the work shall
30 constitute prima facie evidence of the ¢alidity of the copyright and
31 of the facts stated in the certificate. The evidentiary weight to be
32 accorded the certificate of a registration made thereafter shall be
33 within the discretion of the court.
34 (d) The effective date of a copyright registration is the day on
35 which ani application, deposit, and fee, ixhicll a.e later determined by
36 the Register of Copyrights or by a court of competent jurisdiction to
37 be acceptable for registrtion, have all been received in the Copyright
38 Office.
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1 § 411. Registration as prerequisite to.infringement suit
2 (a) Subject to the provisions of subsection (b), no action for in-
3 fringement of the copyright in any work shall be instituted until
4 registration of the copyright claim has been made in accordance with
5 this title. In any case, howev3r, where the deposit, application, and fee

6 required for registration have been delivered to the Copyright Office
7 in proper form and registration has been refused, the applicant is
8 entitled to institute an action for infringement if notice thereof, with
9 a copy of the complaint, is served on the Register of Copyrights. The

10 Register may, at his option, become a party to the action with respect
11 to the issue of registrability of the copyright claim by entering his
12 appearance within sixty days after such service, but his failure to do
13 so shall not deprive the court of jurisdiction to determine that issue.
14 (b) In the case of a work consisting of sounds, images, or both, the
15 first fixation of which is made simultaneously with its transmission,
16 the copyright owner may either before or after such fixation takes
17 place, institute an action for infringement under section 501, fully

18 subject to the remedies provided by sections 502 througll 506, if. in
19 accordance with requirements that the Register of Copyrights shall
20 prescribe by regulation, the copyright owner-
21 (1) serves notice upon the infringer, not less than ten or more
22 than thirty days before such fixation, identifying the work and
23 tile specific time and source of its first transmission, and declar-
24 ing an intention to secure copyright in the work; and
25 (2) makes registration for the work within three months after
26 its first transmission.

27 § 412. Registration as prerequisite to certain remedies for
28 infringement
29 In any action under this title, other than an action inrtituted under
30 section 411(b), no award of statutory d(ulgCs o01 of :ttorner 's fees, as
31 provided by sections 504 and 505, shall be made for:
32 (1) any infringement of copyright in an unmpublisiled work
33 commenced before the effective date of its registration; or
34 (2) any infringement of copyright colmmenced after first pub-
35 lication of the work and before the effective date of its registra-
36 tion, unless such registration is made within three months after
37 its first publication.



49

47

1 Chapter 5.--COPYRIGHT INFRINGEMENT AND REMEDIES
Sec.

501. Infringement of copyright.
502. Remedies for infringement: Injunctions.
503. Remedies for infringement: Impounding and disposition of infringing

articles.
504. Remedies for infringement: Damages and profits.
505. Remedies for infringement: Costs and attorney's fees.
500. Criminal offenses.
507. Limitations on actions.
508. Notification of filing and determination of actions.

2 § 501. Infringement of copyright

3 (a) Anyone who violates any of the exclusive rights of the copy-

4 right owner as provided by sections 106 through 117, or who imports

5 copies or phonorecords into the United States in violation of section

6 602, is an infringer of the copyright.

7 (b) The legal or beneficial owner of an exclusive right under a

8 copyright is entitled, subject to the requirements of sections 205(d)

9 and 411, to institute an action for any infringement of that particular

10 right committed while he is the owner of it. The court may requir

11 him to serve written notice of the action with a copy of the complaint
12 upon any person shown, by the records of the Copyright Office or

13 otherwise, to have or claim an interest in the copyright, and shall re-

14 quire that such notice be served upon any person whose interest is

15 likely to be affected by a decision in thke case. The court may require

16 the joinder, and shall permit the intervention, of any person having

'7 or claiming an interest in the copyright.

18 (c) For any secondary transmission by a cable system that em-

19 bodies a performance or a display of a work whieh is actionable as an

20' act of infringement under subsection (c) of section 111, a television

21 broadcast station holding a copyright or other license to trans,.it or

22 perform the same version of that work shall, for purposes of subsection

23 (b) of this section, be treated as a legal or beneficial owner if such

24 secondary transmission occurs within the local service area of that

25 television station.

26 § 502. Remedies for infringement: Injunctions C?

27 (a) Any court having jurisdiction of a civil action arising under

28 this title may, subject to the provisions of section 1498 of title 28,

!'9 grant temporary and final injuncticns on such terms as it may deem

30 reasonable to prevent or restrain infringement of a copyright.

31 (b) Any such injunction may be served anywhere in the United

32 States or the person enjoined; it shall be operative throughout the

33 United States and shall be enforceable, by proceedings ini contempt or

34 otherwise, by any United States court having jurisdiction of that per-
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1 son. The clerk of the court granting the injunction shall, when re-

2 quested by any other court in which enforcement of the injunction is

3 sought, transmit promptly to the other court a certified copy of all
4: the papers in the case on file in his office.
,5 § 503. Remedies for infringement: Impounding and disposition of

6 infringing articles

7 (a) At any time while an action under this title is pending, the court
8 may order the impoundi..g, on such terms as it may deem reasonable,

9 of all copies or phonorecords claimed to have been made or used in vio-
10 lation of the copyright owner's exclusive rights, and of all plates,

11 molds, matrices, masters, tapes, film negativ.s, or other articles by
12 means of which such copies or phonorecords may be reproduced.
13 (b) As part of a final judgment or decree, the court may order the

14 destruction or other reasonable disposition of all copies or phonorec-
15 ords found to have beon made or used in violation of the copyright
16 owner's exclusive rights, and of all plates, molds, matrices, :rasters,
17 tapes, film negatives, or other articles by means of which such copies
18 or phonorecords may be reproduced.

19 § 504. Remedies for infringement: Damages and profits

20 (a) IN GENErA.L.--xcept as otherwise provided by this title, an in-
21 fringer of copyright is liable for either:
22 (1) the copylight owner's actual damages and any add; ional
23 profits of the infringer, as provided by subsection (b) ; or
24 (2) statutory damages, as provided by subsection (c).

25 (b) ACTUAL DAMAGES AND PROFITS.-The copyright owner is en-

26 titled to recover the actual damages suffered by him as a result of the

27 infringement, and any profits of the infringer that are attributable to
28 the infringement and are not taken into account in computing the
29 actual damages. In establishing the infringer's profits, the copyright

30 owner is required to present proof only of the infringer's gross revenue,

31 and the infringer is required to prove his deductible expenses and the
32 elements of profit attributable to factors other than the copyrighted

83 work.
34 (c) STATUTORY DAMAGES.-

35 (1) Except as provided by clause (2) of this subsection, the

36 copyright owner may elect, at any time before final judgment is
37 rendered, to recover, instead of actual damages and profits, an

38 award of statutory damages for all infringements involved in
39 the action, with respect to any one work, for which any one

40 infringer is liable individually, or for *hich any two or more



51

49

1 infringers are liable jointly and severally, in a sum of not lees
2 than $250 or more than $10,000 as the court considers just. For
3 the purposes of this subsection, all the parts of a compilation or

4 derivative work constitute one work.
5 (2) In a case where the copyright owner sustains the burden

6 of proving, and the court finds, that infringement was committed
7 willfully, tile court in its discretion may increase thit award of

8 statutory damnages to a sum of not more than $50.000. In a case

9 where the infringer sustains tile burden of proving. and the court

10 finds, that lie was not aware and had no reason to believe that his

11 acts constituted an infringement of copyright, the court in its

12 discrct.on may reduce the award of stotutory damages to a sum

13 of not less than $100. In a case whlere an instructor, librarian or
14 archivist in a nonprofit educational institution, library, or ar-
15 chives, who infringed by reprloducing a copyrighte(l work ill copies
16 or phonorecords, sustains the burden of proving that he believed
17 and hlad reasonable grounds for believing that the reproduction
18 was a fair use under section 107, tile court in its discretion may
19 remit statutory damages in whole or in part.
20 § 505. Remedies for infringemaent: Costs and attorney's fees
21 In any civil action ulnler this title, the court in its discretion may
22 allow the recoverL of full costs by or against any party other than
23 the United States or an officer thereof. Except as otherwise provided
24 by this title, the court may also award a reasonable attorney's fee to
25 the prevailing party as part of the costs.
26 § 506. Criminal offenses

27 (a) CnRLutx.r. INFnixscEr.xT.--Any person who infringes a

28 copyright willfully and for purposes of commercial adv'antage or pri-
29 vate financial gain shall be fined not more than $2,500 or imprisoned

30 not more than one year, or both, for the first such offense, and shall
31 be fined not more than $10,000 or imprisoned not more than three
32 years, or both, for any subsequent offense, provided however, that any
33 person Ielo infringes willfully and fol purposes of conlmercial advan-
34 tage or private financial gain the copyright in a sound recording
35 afforded by subsections (1) and (3) in section 106 or the copyright in
36 a motion picture afforded by subsections (1), (3), and (4) in section
37 106 shall be filled not more than $23,000 or imlprisoned for niot more
38 than one year, or both, for tile first suchl offense and shall be fined
39 not more than $50,000 or imprisoned not more than two years. or

40 buth, for any subsequent offense.
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1 (b) FRAUDULENT CorYGurIIT NOTIcE.-Any person who, with fraud-

2 ulent intent, places on any article a notice of copyright or words of

3 the same purport that he knows to be false, or who, with fraudulent

4 intent, publicly distributes or imports for public distribution any

5 article bearing such notice or w-ords that he knows to be false, shall be

6 fined not more than $2,500.

7 (c) FIZAunM.:EXr R:.ro-x. or COI'R III1' NO'IC:.--Any p)eron who,

8 with fraudulent ientnt, removes or alters any notice of copyright

9 appearing on a copy of a copyrighted work shall be fined not more

10 than $2,500.

11 (d) FAISE REPRnSE.TNATION..-1Any person who knowingly makes a

12 false representation of a material fact in the application for copyright

13 registration provided for by secton 409, or in any written statement

14 filed in connection with the application, shall be fined not more than

15 $2,500.

16 § 507. Limitations on actions

17 (a) CnRMIrNAl, PnocEEDmNa s.--No criminal proceeding shall be main-

18 tained under the provisions of this title unless it is commenced within

19 three years after the cause of action arose.

20 (b) CIvIL Acrlioxs.-No civil action shall be maintained under the

21 provisions of this title unless it is commenced within three years after

22 the claim accrued.

23 § 508. Notification of filing and determination of actions

24 (a) Within one month .fter the filing of any action under this title,

25 the clerks of the courts of the United States shlall send written notifica-

26 tion to the Register of Copyrights setting forth, as far as is shoivn

27 by the papers filed in the court, the namnes and addresses of the parties

28 and t;.a title, author, and registration number of each work involved

29 in the action. If aly other copyrighted work is later included in the

30 action by amendment, answver, or other pleading, the clerk shall also

31 send a notification concerning it to the Register within one month

32 after the pleading is filed.

33 (b) Within one month after any final order or judgment is issued

34 in the case, the clerk of the court shall notify the Register of it,

35 sending him a copy of the order or judgment together with the written

36 opinion, if anly, of the court.

37 (c) Upon receiving the notifications specified in this section, the

38 Register shall make them a part of the public records of the Copyright

39 Office.
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1 Chapter 6.--MANUFACTURING REQUIREMENT AND
2 IMPORTATION

Sec.
601. Manufacture, importation, and public distribution of certain copies.
602. Infringing importation of copies or plionorecords.
603. Importation prohibitions. Enforcement and disposition of excluded articles.

3 § 601. Manufacture, importation, and public distribution of cer-
4 tain copies
5 (a) Except as provided by subsection (b), the importation into or
6 public distribution in the United States of copies of a work consisting

7 preponderantly of nondramatic literary material that is in the English
8 language and is protected under this title is prohibited unless the

9 portions consisting of such material have been manufactured in the
10 United States or Canada.

11 (b) The provisions of subsection (a) do not apply:

12 (1) where, on the date when importation is sought or public

13 distribution in the United States is madp, the author of any sub-

14 stantial part of such material is neither a national nor a domicil-

15 iary of the United States or, if he is a national of the United
16 States, has been domiciled outside of the United States for a

17 continuous period of at least one year immediately-preceding that

18 date; in the case of work made for hire, the exemption provided

19 hi this clause does fnot apply unless a substantial part of the work

20 was prepared for an employer or other person who is not t, na-

21 tional or domiciliary of the United States or a domestic corpora-

22 tion or enterprise;

23 (2) where the Bureau of Customs is presented with an import

24 statement issued under the seal of the Copyright Office, in which
case a total of no more than two thousand copies of any one such

26 work shall be allowed entry; the import statement shall be issued

27 upon request to the copyright owner or to a person designated by
28 him at the time of registration for the work under section 408

29 or at any time thereafter;

30 (3) where importation is sought under the authority or for the

31 use, other thian in schools, of the government of the United States

32 or of any State or political subdivision of a State;
33 (4) where importation, for iuse and not for sale, is sought:

34 (A) by any person with respect to no more than one copy
35 of any one work at any one time;

36 (B) by any person arriving from abroad, with respect to
37 copies forming part of his personal baggage; or
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(C) by an organization operated for scholarly, educa-
2 tional, or religious purposes and not for private gain, with
3 respect to copies intended to form a part of its library;
4 (5) where the copies are reproduced in raised characters for
5 the use of the blind;
6 (6) where, in addition to copies imported under clauses (3)

7 and (4) of this subsection, no more than two thousand copies of
8 any one such work, which have not been manufactured in the

9 United States or Canada, are publicly distributed in the United
10 States.
11 (c) The requirement of this section that copies be manufactured in
12 the United State. or Canada is satisfied if:
13 (I') in the case where the copies are printed directly from type
14 that has been set, or directly from plates made from such type,
15 the setting of the type and the making of the plates have been
16 performed in the United States or Canada; or
17 (2) in the case where the making of plates by a lithographic
18 or photoengra% ing process is a final or intermediate step preceding
19 the printing of the copies, the making of the plates has been per-
20 formed in the United States or Canada; and
21 (3) in any case, the printing or other final process of producing
22 multiple copies and any binding of the copies have been performed
23 in the U! ited States or Canada.
24 (d) Importation or public distribution of copies in violation of
25 this section h.oes not inmalidate protection for a work under this title.
26 However, in any ,ivil action or criminal proceeding for infringement
27 of the excum ,ve rights to reproduce and distribute copies of the work,
28 the infringer has a complete defense with respect to all of the non-
29 dramatic literary material comprised in the work and any other parts

30 of the work in which the exclhsix e rights to reproduce and distribute
31 copies are owned by the same person who owns such exclusive rights

32 in the nondramatic literary material; if he proves:
33 (1) that copies of the work have been imported into or publicly
34 distributed in the United States in violation of th!s section by or
35 with the authority of the owner of such exclusive rights; and
36 (2) that the infringing copies were manufactured in the United

37 States or Canada in accordance with the provisions of subsection
38 (c); and

39 (3) that the infringement was commenced before the effective
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1 date of registration for an authorized edition of the work, the

2 copies of which have been manufactured in the United States or

3 Canada in accordance with the provisions of subsection (c).

4 (e) In any action for infringement of the exclusive rights to repro-

5 duce and distribute copies of a work containing material required by

6 this section to be manufactured in the United States or Canada, the

7 copyright owner shall set forth in the complaint the names of the per-

8 sons or organizations who performed the processes specified by subsec-

9 tion (c) with respect to that material, and the places where those

10 processes were performed.

11 § 602. Infringing importation of copies or phonorecords

12 (a) Importation into the United States, without the authority of

13 the owner of copyright under this title, of copies or phonorecords of

14 a work that have been acquired abroad is an infringement of the

15 exclusive right to distribute copies or phonorecords under section 106,
16 actionable under section 501. This subsection does not apply to.

17 (1) importation of copies or phonorecords under the authority

18 or for the use of the government of the United States or of any

19 State or political subdivision of a State but not including copies
20 or phonorecords for use in schools, or copies of any audiovisual

21 work imported for purposes other than archival use;

22 (2) importation, for the private use of the importer and not

23 for distribution, by any person with respect to no more than one

24 copy or phonorecord of any one work at any one time, or by any

25 person arriving from abroad with respect to copies or pllono-

26 records forming part of his personal baggage; or

27 (3) importation by or for an organization operated for schol-

28 arly, educational, or religious purposes and not for private gain,
29 with respect to no more than one copy of an audiovisual work

30 solely for its archival purposes, and no more than five copies or

31 phonorecords of any other work for its library lending or archival

32 purposes.

33 (b) In a case where the making of the copies or phonorecords would

34 have constituted an infringement of copyright if this title had been

35 applicable, their importation is prohibited. In a case where the copies

36 or phonorecords were lawfully made, the Bureau of Customs has no

37 authority to prevent their importation unless the provisions of section

38 601 are applicable. Tn either case, the Secretary of the Treasury is

39 authorized to l,.escribe, by regulation, a procedure urder which any



56

b4

1 person claiming an interest in the copyright in a particular work may,

2 upon payment of a specified fee. be entitled to notification by the

3 Burcau of the importation of articles that appear to be copies or

4 phonorecords of the work.

5 § 603. Importation prohibitions: Enforcement and disposition of
6 excluded articles

7 (a) The Secretary of the Treasury and the United States Postal

8 Service shall separately or jointly make regulations for the enforce-

9 ment of the provisions of this title prohibiting importation.
10 (b) These regulations mnay require, as a condition for the exclusion

11 of articles under section 0'b:

12 (1) that the person seeking exclusion obtain a court order

13 enjoining importation of the articles; or

14 (2) that he furnisll proof, of a specified nature and in accord-

15 ance with prescribed procedures, that the copyright in which he

16 claims an interest is valid and that the importation would violate

17 the prohibition in section 602; he may also be required to post a

18 surety bond for any injury that may result if the detention or

19 exclusion of the articles proves to be unjustified.

20 (c) Articles imported in violation of the importation prohibitions

21 of this title are subject to seizure and forfiiture in the same manner

22 as property imported in violation of the customs revenue laws. For-

23 feited articles shall be destroyed as directed by the Secretary of the

24 Treasurv or the court, as the cash may be; however, the articles may be

25 returned to the country of export whenever it is shown to the satisfac-

26 tion of the Secretary of the Treasury that the importer had no reason-

27 able grounds for belieNding that his acts constituted a violation of law.

28 Chapter 7.-COPYRIGHT OFFICE
Sec.
701. The Copyright Office: General responsibilities and organization.
702. Copyright Office regulations.
703. Effective date of actions in Copyright Office.
704. Retention and dlsposlt:on of articles delosited Inll Copyright Office.
705. Copyright Off0ce records. Prelparation, maintenance, public inspection, and

searching.
706. Copies of Copyright Office records.
707. Copyright Office forms and publications.
708. Copyright Office fees.
709. Delay In delivery caused by disruption of postal or other services.

29 § 701. The Copyright Office: General resr 'nsibilities and organi-
30 zation
31 (a) All administrative functions and duties under this title, ex-

32 cept as otherwise specified, are the responsibility of the Register of

38 Copyrights as director of the Copyright Ofllice in the Library of Con-
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1 gress. The Register of Copyrights, together with the subordinate
2 officers and employees of the Copyright Office, shall be apl,oitnted by
3 the Librarian of Congress, and shall act under his general direction
4 and supervision.
5 (b) The Register of Copyrights shall adopt a seal to be used on
6 and after January 1, 1977, to authenticate all certified documents
7 issued by the Copyright Office.
8 (c) The Register of Copyrights shall make an annual report to

9 the Librarian of Congress of' the work and acconmplishments of the
10 Copyright Office during the previous fiscal year. The annual report
11 of the Register of Copyrights shall be published separately and as
12 a part of the annual report of thl Librarian of Congress.
13 § 702. Copyright Office regulations
14 The Register of Copyrights is authorized to establish regulations
15 not inconsistent with law for the administration of the :unctions and
16 duties made his responsibility under this title. All regulations estab-
17 lished by the Register under this title are subject to the approval of
18 the Librarian of Congress.
19 § 703. Effective date of actions in Copyright Office
20 In any case in which time limits are prescribed under this title
21 for the performance of an action in the Copyright Office, and in
22 which the last day of the prescribed pIriod falls on a Saturday, Sun-
23 day, holiday or other non-business day within the District of Colum-
24 bia or the Federal Government, the action may be taken on the next
25 succeeding business day, and is effective as of the date when the
20 period expired.
27 § 704. Retention and disposition of articles deposited in Copyright
28 Office
29 (a) Upon their deposit in the Copyright Office under sections 407
30 and 408, all copies, phonorecords, and identify ing material, including
31 those deposited in connection with claims that have been refised
32 registration, are the property of the United States Government.
33 (b) In the case of published works, all copies, phonorecords. and
34 identifying material deposited are available to the Library of Con-
35 gress for its collections, or for exchange or transfer to any otlher
36 library. In the case of unpublished works, the Library is entitled to
37 select any deposits for its collections.
38 (c) Deposits not selected by the Library under subsection (b), or
39 identifying portions or reproductions of them, shall be .etaincd under
40 the control of the Copyright Office, including rentention in Govern-

57-786 0-76 - pt. I - '
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1 ment storage facilities, for the longest period considered practicable

2 and desirable by the Register of Copyrights and tile Librarian of
3 Congress. After that period it is within the joint discretion of tile

4 Register and the Librarian to order their destruction or other disposi-

b t'.jn; but, in the case of unpublished works, no deposit shall he de-

6 stroyed or otherwise disposed of during its term of copyright.

7 (d) The depositor of copies, phonorecords, or identifying material

8 under section 408. or the copyright owner of record, may request
9 retention. under the control of thJ Copyright Office, of one or more

10 of such articles for the full term of copyright in the work. Tile Regis-

11 ter of Cop} right st.all prescribe, by regulation, the conditions under
12 which such requests are to be made and granted. and shall fix the

13 fee to be charged under section 108(,L) (11) if the request is granted.

14 § 705. Copyright Office records: Preparation, maintenance, public
15 inspection, and searching

16 (a) The Register of Copyrights shall provide and keep in the Copy-

17 right Office records of all deposits, registrations, recordations, and

18 other actions taken under this title. and .hall prepare indexes of all
19 such records.

20 (b) Such records and indexes. as well as the articles deposited in

21 connection with completed copyri,lht registrations and retained under

22 the3 control of the Copy, tght Office, shall be open to public inspection.

23 (c) Upon request and payn! nt of the fee specified by section 708,

24 the Copyright Office shall make a search of its public records, indcxes,

25 and deposits, and shall furnish a report of the information they dis-

26 close with respect to any particulhr dc?.ni's, registrations, or recorded

27 documents.

28 § 706. Copies of Copyright Office records
29 (a) Copies may be made of any public records or indexes of the
30 Copy rightl Office; additional certificates of copyright registration and

31 copies of any public records or indexes may be furnished upon request

32 and payment of the fees specified by section 708.
33 (b) Copies or reprodluctions of deposited articles retalned under

34 the control of the Copyright Office shall be authdrized or furnished

35 only under tile conditions specified by the Copyrn.,ht Office regulations.

36 § 707. Copyright Office forms and publications
37 (a) CATALOG OFr Cor'mritoi'r ENTRI S.-The Register of Copyrights

38 shall compile afnd publish at periodic intervals catalogs of all copy-
39 right registrations. These catalogs shall be divided into parts in

40 accordance with the ;arious classes of works, and the Register has



59

57

1 discretion to determine on the basis of practicability and usefulness,
2 the form and frequency of publication of each particular part.

3 (b) OTHER PUBLIC.\TIO.Ns.-The Register shall furnish, fret of
4 charge upon request, application forms for copyright reg:stration and

5 general informational material in connection with the functi..s of the

6 Copyright Office. tie also has authority to publish compilations ct

7 information, bibliographies, and other material he considers to t

8 of valueto the public.

9 (C) DISTRIBUTION OF PBL.IC.\TIOXs.-All publications oF the Copy-

10 right Offlice shall be furnished to depository libraries as specifie. under

11 section 1905 of title 44, United States Code, and, aside from those fur-
12 nished free of charge, shall be offered for sale to the public at prices

13 based on the cost of reproduction and distribution.

14 § 708. Copyright Office fees
15 (a) The following fees shall be paid to the Register of Copyrights:
16 (1) for the registration of a copyright claim or a supplementary

17 registration under section 408, including the issuance of a certifi-
18 cate of retgistration, %6;

19 (2) for the registration pf a claim to renewal of a subsisting
20 copyright in its first term under section 304(a), including the

21 issuance of a certificate of registration, 4:
22 (3) for the issuance of a receipt for a deposit under section

23 407,$2;
24 (4) for the recordation, as provided by section 205, of a transfer

25 of copyright ownership or other document of six pages or less,

26 covering no more than one title, $5; for each page over six and
27 for each title over one, 50 cents additional;

28 (5) for the filing, under section 115 (b), of a notice of intention
29 to make phonorecords, $3;

30 (6) for the recordation, unlde section 302(c), of a statement

31 revw.aling the identity of ;,n author of an anonymous or pseu-
32 donymols work, or for the recordation, under section 302 (d), of a

38 statement relating to the death of an author, $5 for a document of
34 six pages or less, covering no more than one title; for each page
35 over six and for each title over one, 50 cents additional;

36 (7) for the issuance, ulnder section 601, of an import state-

37 ment, $3;

38 (8) for the issuancce, under section 706, of an additional certifi-
39 cate of registration, $2;
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1 (9) for the issuance of any other certification, $3; the Register
2 of Copyrights has discretion, on the basis of their cost, to fix the
3 fees for preparing copies of Copyright Office records, whethiler
4 they are to be cerified or not;
5 (10) for the making anld reporting of a search as provided by
6 section 705. and for any related services, $5 for each houri or frac-
7 tion of an hour consumed;
8 (11) for alny other special services requiring a sulbstantial
9 amnount of time or expense. such fees as the Register of Copyrights

10 may fix on tile basis of the cost of providing the service.
11 (b) The fees prescribed by or under this section are applicable to the
12 United States Governmenlt and any of its agencies, employees. or
13 officers. but tile Register of Copyrights has discretion to waive the
14 requirement of this subsection in occasional or isolated cases involvingr
15 relatively small amounts.

16 § 709. Delay in delivery caused by disruption of postal or other
17 services
18 In any case in which the Register of Copyright determines. on thile
19 basis of such evidence as he may by regulation require, that a deposit,
20 application. fee, or any other material to be delivered to the Copyright
21 Office ly a particular date, would have been received in the Copyright
22 Office in due time except for a general disruption or suspension of
23 postal or other transportation or communications serbvices. the actual
24 receipt of such material in the Copyright Office within one month after
25 the date on which the Register determines that the disr!ption or sus-
26 pension of such services has terminated, shall be considered timely.
27 Chapter 8.-COPY,-IGHT ROYALTY TRIBUNAL

See.
$01. Copyright Royalty Tribunal: Establishmentl1 ald plirpose.
802. Petitions.for the adjustment of royalty rates.
803. Membership of the Trlbunal.
804. Procedures of the Tribunal.
805. Compensatlon of menmbers of the Tribunal; expenses of the Tribunal.
806. Reports to the Congress,
807. Effective (ldate of royalty adjustmenlt.
0SS. Effective date of royalty d'( trlbutliol.

809. Judlcial review.

28 § 801. Copyright Royalty Tribunal; Establishment and purpose
29 (ia) There is hereby created in the Li,irary of Congress a Copyright
30 Royalty Triblnal.

31 (b) ~ubject to thle provisions of this chapter,. the purpose of tile
32 Tribunal shltil be: (1) to make d(etel ,linations concerning the adjust-
33 inent of the copyright royalty rates specified by sections 111 and 115
34 so as to assure that such rates are reasonable an(d in the event that the
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1 Tribunal shall determine that the statutory royalty rate, or a rate pre-

2 viously established by the Tribunal, or the. revenue basis in respect to

3 section 111, does not provide a reasonable royalty fee for the basic
4 service of providing secondary transmissions of the primary broad-

5 cast transmitter or is otherwise unreasonable, the Tribunal may change
6 tile royalty rate or the revenue basis on which the royalty fee shall be

7 assessed or both so as to assure reasonable royalty fee: and (2) to de-
8 termine in certain circumstances the distribution of the royalty fees

9 deposited with the Register of Copyrights under sectio,s 111 and 116.
10 §802. Petitions for the adjustment of royalty rates

11 (a) Onl Jaly 1. 1077, the Register of Copyrights shall cause to be

12 published in the Federal Register notice of the conimencement of pro-

13 ceedilgs for the review of the royalty rate specified by sectio;ns 111

14 'and 115.
15 (b) During the calendar year 1984, allnd in each subsequent fifth

1'5 calendar year, any owner or user of a copyrighted work whose royalty
17 rates are specified by this title, or by a rate established by the Tli-

18 bunal, may file a petition with the Register of Copyrights declarling

19 that the petitioner reque·ts an adjustment of the rate. The Register
20 shall make a deternr.;nation as to whether the applicant has a siglifi-
21 cant interest in the royalty rate in which an adjustment is requested.

2"2 If the Register determines that the petitioner has a significant interest,
23 he shall cause notice of his decision to be published in the Federal

24 Register.

25 § 803. Membership of the Tribunal
26 (a) In nccordance with Section 802, or upon certifying the existence

27 of a controversy concerning the distribution of royalty fees deposited

28 plrsuant to sections 111 and 116, the Register shall request the Amer-

29 ican Arbitration Association or any similar successor organization to

30 furnish a list of three nmemcbers of said Association. The Register shall

31 communicate the names together with such inforlmation as may be

32 appropriate to all parties of interest. And such party within twenty
33 (lays from the date said communication is sent may submit to the Regis-
34 ter written objections to any or all of the proposed names. If no such
35 objections are received, or if the Register determines that said objec-
36 tions are not well founded, . le shall certify the appointment of the three
37 designated individuals to constitute a panel of the Tribunal for the
38 consideration of the specified rate or royalty distribution. Such panel
39 shall function as the Tribunal established in section 801. If the Register

40 determines that the objections to the designation of one or more of the
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1 proposed individuals are well founded, the Register shall request the

2 American Arbitration Association or any similar successor organiza-

3 tion to propose the necessary number of substitute individuals. Upc'I

4 receiving such additional liames the Register shall constitute the panel.

5 Thile Register shall designate one member of the panel as Chairman.

6 (b) If any member of a panel becomes unable to perform his duties,

7 the Register, after consultation with the parties, may provide for the

8 selection of a successor in the manner prescribed in subsection (a).

9 § 804. Procedures of the Tribunal
10 (a) The Tribunal shall fix a time and place for its proceedings and

11 shall cause notice to be given to the parties.

12 (b) Any organization or person entitled to partic' ate in the pro-

13 ceedings may appear directly or be represented by co-..del.

14 (c) Except as otherwise provided by law, the Tribunal shall deter-

15 mine its own procedure. For the purpose of carrying out the provisions

16 of this chapter, the Tribunal may hold hearings, administer oaths,

17 and require, by subpoena or otherwise, the attendance and testimony

18 of witnesses and the production of documents.

19 (d) Every final decision of the Tribunal shall be in writing and

20 shall state the reasons therefor.

21 (e) The Tribunal shall render a final decision in each proceeding

22 within one year from the certification of the panel. Upon a showing

23 of good cause, the Senate Committee on the Judiciary and the House of

24 Representatives Committee on the Judiciary may naive thi.s require-

.25 ment in a particular proceeding.

26 § 8105. Compensation of members of the Tribunal; expenses of the

27 Tribunal
28 (a) In proceedings for the distribution of royalty fees, the compen-

29 sation of members of tile Tribunal and other expenses of the Tribunal

30 shall be deducted prior to the distribution of the funds.

31 (b) In proceedings for the adjustment of royalty rates, there is

32 hereby authorized to be appropriated such sums as may be necessary.

33 (c), The Library of Congress is authorized to funinisl facilities and

34 incidental service to the Tribunal.

35 (d) The Tribunal is authorized to procure temporary and inter-

36 mittent services to the same extent as is authorized by section 3109 of

37 title 5, United States Code.

38 § 806. Reports to the Congress
39 The Tribunal immediately upon making a final determination in

40 any proceeding for adjustment of a statutory royalty shall transmit
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1 its decision, together with the reasons therefor, to the Secretary of the
2 Senate and the Clerk of tile House of Representatives for reference
3 to the Judiciary Committees of the Senate and the House of
4 Representatives.
5 § 807. Effective date of royalty adjustment
6 (a) Prior to the expiration of the first period of ninety calendar
7 days of continuous session of the Congress, following the transmittal
8 of the report specified in section 806, either House of the Congress may
9 adopt a resolution stating in substance that the House does not favor

10 thle recommended royalty adjustment, and such adjustment, therefore,
11 sllall not become effective.
12 (b) For the purposes of subsection (a) of this section
13 (1) Continuity of session shall be considered as broken only by
14 an adjournment of tile Congress sine die. and
15 (2) In the computation of the nincty-day period there shall be
16 excluded the dnas on which either House is not in session because
17 of an adjoulrnment of more than three days to a day certain.
18 (c) In the absence of the passage of such a resolution by either
19 IIouse during said ninety-day period, the final determination by the

Tribunal of a petition for adjustment shall take effect on the first day
21 follow sig ninety calendar days after the expiration of the period speci-
22 fled by subsection (a).

23 (d) The Register of Copyrights shall give notice of such effective
24 date by publication in the Federal Register not less than sixty days

25 before said date.
26 § 808. Effective date of royalty distribution
27 A final determination of tile Tribunal concerning the distribution
28 of royalty fees deposited witll tile Register of Copyrights p)ursuant to
29 sections 111 and 116 shall become effective thirty days following such
30 detelrmillationll uless prior to tllat timne anl application has been filed
31 pu)rst .nt. to bectionI 809 to x acate. mlodif 3 or correct- the determination,
32 and notice of such application has been served upon the Register of
33 Cop) rights. lThe iegister upon the expiration of thirty days shall dis-
34 tribute such royalt) fees not subject to an3I application filed pursuant
35 to section d09.
36 §809. Judicial review
37 In any of the followinlt eases tile United States District Court for
38 the l)istriet, of Coluhmbia may make an order vacating, modifying or

39 correcting at final determination of the Tribu.al concerning tile distri-
40 bution of royalty fees-
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1 (a) Where the determination was procured by corruption, fraud,

2 or undue means.

3 (b) Where there was evident partiality or corruption in any mem-

4 ber of the panel.

5 (c) Where any member of tlie panel was guilty of any misconduct

6 by which the rights df any party have been prejudiced.

7 TRANSITIONAL AND SUPPLEMIENTARY PROVISIONS

8 SEC. 102. This title becomes effective on January 1, 1977. except as

9 otherwise provided by section 304(b) of title 17 as amended by this

10 title.

11 SEC. 103. This title does not provide copyright protection for any

12 work that goes into the public domain before Jannary 1. 1977. The

13 exclusive rights, as provided by section 106 of title 17 as amended

14 by this title, to reproduce a work in phonorecords and to distribute

15 phonorecords of the work, do not extend to any nondramatic musical

16 work copyrighted before July 1,1909.

17 SEc. 104. All proclamations issued by the President l.nder sections

18 1(e) or 9(b) of title 17 as it existed on December 31, 1976, or under

19 previous copyright statutes of the United States shall continue in

20 force until terminated, suspended, or revised by the President.

21 SEC. 105. (a) (1) Section 505 of title 44. Unite(l States Code, Sup-

22 plement IV, is amended to read as follows:

23 '§ 505. Sale of duplicate plates

24 "The Public Printer shall sell, under regulations of the Joint Com-

25 mittee on Printing to persons who may apply, additional or duplicate

26 stereotype or electrotype plates from which a Go ernlnent pilbli ation

27 is printed, at a price not to exceed the cost of composition, the metal.

28 and smaking to the Government, plus 10 per centuml, and the full

29 amount of the price shall be paid when the order is filed.:

30 (2) The item relating to section 505 in the sectional analy:sis at the

31 beginning of chapter 5 of title 14, United States Code, is amended to

32 read as follows:

"505. Sale of duplicate plates."

33 (b) Section 2113 of title 44, United States Code, is amended to read

34 as follows:

35 "§ 2113. Limitation on liability

36 "When letters andt other intellectual productions (exclusive of

37 patented mater: 1l, published works under copyright protection, and

38 unpublished works for which copyright registration hab been made)

39 .ome into the custody or possession of the Administrator of General
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1 Services, the United States or its agents are not liable for infringe-
2 ment of copyright or analogous rights arising out of use of the mate-
3 rials for display, inspection, research, reproduction, or other purposes."
4 (c) In section 1498(b) of title 28 of the United States Code, the
5 phrase "section 101 (b) of title 17" is amended to read "section 504(c)
6 of title 17".

7 (d) Section 543(a)(4) of the Internal Revenue Code of 1954, as
8 amended, is amended by striking out "(other than by reason of sec-
9 tion 2 or 6 thereof) ".

10 (e) Section 3202(a) of title 39 of the United States Code is
11 amended by striking out clause (5). Section 3206(c) of title 39 of the
12 United States Code is amended by striking out clause (c). Section
13 3206 (d) is renumbered (c).
14 (f) In section 6 of the Standard Reference Data Act (section
15 290(e) of title 15 of the United States Code, Supplement IV), sub-
16 section (a) is amended to delete the reference to "section 8" and to
17 substitute therefor the phrase "section 105".
18 SEC. 106. In any case where, before January 1, 1977, a person has
19 lawfully made parts of instruments serving to reproduce mechani-
20 cally a copyrighted work under the compulsory license provisions of
21 section l(e) of title 17 as it existed on December 31, 1076, lie may
22 continue to make and distribute such parts embodying the same me-
23 chanical reproduction without obtaining a new comnpulso:y license
24 under the terms of section 115 of title 17 ao amended by this title.
25 However, such parts made on or after Jsnuuary 1, 1977, constitute
26 phonorecords and are otherwise subject t . le provisions of said
27 section 115.
28 Srm. 107, In the case of any work in which an ad interim copyright
29 is subsisting or is capable of being secured on December 31, 1976,
30 under section 22 of title 17 as it existed on that date, copyright pro-

31 tection is hereby extended to endure for the term or terms provided
32 by section 304 of title 17 as amended by this title.

33 SEC. 108. The notice provisions of sections 401 through 403 of title
34 17 as amended by this title apply to all copies or phonorecords publicly
35 distributed on or after January 1, 1977. However, in the cas(. of a work
36 published before January 1, 1977, compliance with the notice provi-

37 sions of title 17 either as it existed on December 31, 1976, or as amended
38 by this title, is adequate with respect to copies publicly distributed

39 after December 31, 1976.
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1 SEC. 10.. The registration of claims to copyright for which the

2 required deposit, application, and fee were received in the Copyright

3 Office before January 1, 1977, and the recordation of assignments of

4 copyright or other instruments received in the Copyright Office before

5 January 1, 1977, shall be made in accordance with title 17 as it existed

6 on December 31, 1976.

7 Sec. 110. The demand and penalty provisions of section 14 of title 17

8 as.it existed on December 31, 1976, apply to any work iii which copy-

9 right hasbeen secured by publication with notice of copyright on or

10 before that date, but any deposit and registration made after that date

11 in response to a demand under that section shall be made in accorda ice

12 with the provisions of title 17 as amended by this title.

13 SEC. 111. Section 2318 of title 18 of the U.nited States Code is

14 amended to read as follows:

15 "§2318. Transportation, sale or receipt of phonograph records

16 bearing forged or counterfeit labels

17 "Whoever knowingly and with fraudulent intent tiansports, causes

18 to be transport ', receives, sells, or offers for sale in interstate or

19 foreign commerce any phonograpli record, disk, wire, tape, film, or

20 other article on which sounds are recorded, to which or upon which is

21 stamped, pasted, or affixed any forged or counterfeited label, knowing

22 the labdl to have been falsely made, forged, or counterfeited shall be

23 fined not more othan $25,000 or imprisoned for not more than one

24 year, or both, for the first such offense and shall be fined not. more than

25 $50,000 or imprisoned not more than two years or both, for any sub-

26 sequent offense."

27 SEC. 112. All causes of action that arose under title 17 before Jan-

28 uary 1, 1977. shall be governed by title 17 as it existed when the cause

29 of action vrose.

30 SEC. 1¥3. It ,uty provision of title 17, as amended by 'this title, is

31 doclared unconstitutional, the validity of the remainder of the title

32 is not affected.

33 TITLE I--PROTECTION OF ORNAMENTA, DESIGNS

34 OF USEFUL ARTICLES

35 DESIONS PROTECTEI)

36 SEC. 201. (a) The author or other proprietor of an original orua-

37 mental design of a useful article may secure the protection p rovided

38 by this t:tle upon complying with and subject to the provisions hereof.

39 (b) 'or the purposes of this title-

40 (1) A "useful article" is an article which in normal use has an

41 intrinsic utilitarian function that ig not merely to portray the appear-
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1 ance.of the article or to convey information. An article which normally

2 is a part of a useful article shall be deemed to be a useful article.
3 (2) The "'design of a useful article", hereinafter referred to as a

4 "design", consists of those aspects or elements of the article, including

5 its two-dimensional or three-dimensional features of shape and sur-

6 face, which make up the appearance of the article.
7 (3) A design is "ornamental" if it is intended to make the article

8 attractive or distinct in appearance.
9 (4) A design is "original" if it is the independent creation of an

10 author who did not copy it from anothersource.
11 DESIGNS NOT SUBJECT TO PROTECTION

12 SEC. 202. Protection under this title shall not be available for a

13 design that is-

14 (a) not original;

15 (b) staple or commonplace, such as a standard geometric figure,

16 familiar symbol, emblem, or motif, or other shape, pattern, or con-

17 figuration which has become common, prevalent, or ordinary;

18 (c) different from a design excluded by subparagraph (b) above

19 only in insignificant details or in elements which are variants com-

20 monly used in the relevant trades; or

21 (d) dictated solely by a utilitarian function of the article that

22 embodies it;

23 (e) composed of three-dimensional features of shape and sur-

24 face with respect to men's, women's, and children's apparel, in-

25 eluding undergarments and outerwear.

26 REVISIONS, ADAPTATIONS, AND REARRANGEMENTS

27 SEC. 203. Protection for a design under this title shall be available

28 notwithstanding the employment in the design of subject matter ex-

29 eluded from protection iunder section 202, if the design is a substantial

30 revir-n, adaptation, or rearrangement of said subject matter: Pro-

31 vided, That such protection shall be available to a design employing

32 subject matter protected under title I of this Act, or title 35 of the
33 Ulnited Stats Code or this title, only if such protected subject matter is

34 employed with the consent of the proprietor thereof. Such protection

35 shall be independent of any subsisting protection in subject matter
36 employed in the design, and shall not be construed as securing any

37 ' right to subject matter excluded from protection or as extending any

38 subsisting protection.

39 CO3IMENCE3IENT OF PROTECTION

40 SEC. 204. (a) The protectio. provided for a design under this title

41 shall comnmence upon tlie date when tile design is first made public.
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1 (b) A design is made public when, by the proprietor of the design
2 or with his consent, an existing useful article embodying the design

3 is anywhere publicly exhibited, publicly distributed, or offered for
4 sale or sold to the public.
5 TERnn or PnOTEcrIOS

6 SEC. 205. (a) Subject to the provisions of this title, the protection
7 herein provided for a design shall continue for a term of five years
8 from the date of the commencemneni of protection as provided in sec-
9 tion O04(a). but'if a proper application for renewal is received by

10 tie Administrator during th'e year prior to the expiration of the five-
11 year term, the protection herein provided shall be extended for an
12 additional period of five years from the date of expiration of the first
13 five years.
14 (b) If the design notice actually applied shows a date earlier than

15 Ie( date of the commencement of proteccion as provided in section
16 204(a), protection shall teerminate as though tile term had commenced
17 at the earlier date.
18 (c) Where the distinguishing elements of a design are in substan-
19 tially the same form in a number of different useful articles, the
20 design shall be prctected as to all such articles when protected as
21 to one of them, but not more than one registration shall be required.
22 as provided in this title all rights under this title in said design shall
23 Upon expiration or termination of protection in a particular design
24 terminate, regardless of the number of different articles in which the
25 design may have been utilized during the term of its protection.
26 TIHE DESION NOTICE

27 SEC. 206. (a) Whenever any design for which protection is sought
28 hunder this title is made public as provided in sectic:n 204(b), the
29 proprietor shall' subject to thl l,provisiolls of section 207, mark it or

30 have it marked legibly X ith a design otice consisting of the following
31 three elements:

32 (1) the words "Protected Design", the abbreviation "Prot'd
33 'Des." or the letter "D" within a circle thus );
34 (2) the year of the date on which the design was first made
35 public; and
36 (3) the nan:e of the proprietor, an abbreviation by which the

37 name can be recognized, or a generally accepted alternative desig-
38 nation of the proprietor; any distinctive identification of the
39 proprietor may be used if it has been approved and recorded by
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1 the Administrator before the design marked with such identifica-

2 tion is made public. -
3 After registration the registration number may be used instead of
4 the elements specified in (2) and (3) hereof.

5 (b) The notice shall be so located and applied as to give reasonable

6 notice of design protection while the useful article embodying the
7 design is passing through its normal channels of commerce. This re-

8 quirement may be fulfilled, in the case of sheetlike or strip materials
9 bearing repetitive or continuous designs, by application of the notice

10 to each repetition, or to the margin, selvage, or reverse side of the ma-

11 terial' at reasonably frequent intervals, or to tags or labels affixed to

12 the material at such intervals.

13 (c) ,rWhen the proprietor of a design has complied with the provi-

14 sions of tl:'? section, protection under this title shall not be affected

15 by the removal, destruction, or obliteration by others of the design

16 not ice on an article.

17 EFFECT OF OIISSION OF NOTICE

18 SEc. 207. The omi mn of the notice prescribed in section 206 shall

19 not cause loss of the protection or prevent recovery for infringement

20 against any person who, after written notice of the design protection,

21 begins an undertaking leading to infringement: Provided, That such

22 omission shall prevent any recovery ulnder section 222 against a person

23 wha beganan undertaking leading to infringement before receiLing
24 written notice of the design protection, and no injunction shall be

25 had unless the proprietor of the design shall reimburse said person
26 for any reasonable expenditure or contractual obligation in connection

27 w;th such undertaking incurred before written notice of design protec-

28 tion, as the court in its discretion shall direct. The burdea of proving

29 vritten notice shall be on the proprictor.

30 INFRINmSaEENT

at SEc. 208. (a) It shall be inflringement of a design protected under

32 this title for any person, without the consent of the prop tor of
33 the design) within thL United States or its territories or possessions

34 and during the term of such protection, to-

35 (1) mako, have made, or import, for sale or for use in trade,
36 any infringing article as defined in subsection (d) hereof; or

37 (2) sell or distribute for sale or for use in trade any such

38 infringing article: Provided, however, That a seller or distributor
39 of any such article who did not make or import the same shall be

40 deemed to be an infringer oly if-
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1 (i) he induced or acted in collusion with a manufacturer to

2 make, or an importer to import such article (merely pureh as-

3 ing or giving an order to purchase in the ordinary course of

4 business shall not of itself constitute such inducement or

5 collusion); or
6 (ii) he refuses or fails upon the request of the proprietor

7 of the design to make a prompt and full disclosure of his

8 source of such article, and he orders or reorders such article

9 after having received notice by registered or certified mail

10 of the protection subsisting in the design.

11i (b) It shall be not infringement to make, have made, import, sell,

12 or distribute, any article embodying a-design created without knowl-

13 edge of, and copying from, a protected design.

14 (c) A person who incorporates into his own product of manufacture

15 an infringing article acquired from others in the ordinary course of

16 business, or who, without knowledge of the protected design, makes or

17 processes an infringing article for the account of another person in the

18 ordinary course of business, shall not be deemed an ..ifringer except

19 under the conditions of clauses (i) and (ii) of paragraph (a) (2) of

20 this section.. Accepting an order or reorder from the source of the in-

21 fringing article shall be deemed ordering or reordering within the

22 meaning of clause (ii) of paragraph (a) (2) of this section.

23 (d) An "infringing article" as used herein is any article, the design
24 of which has been copied from the protected design, without the con-

25 sent of the proprietor: Provided, however, That an -illustration or

26 picture of a protected design in an advertisement, book, periodical,.
27 newspaper, photograph, broadcast, motion picture, or similar medium

28 shall not be deemed to be an infringing article. An article is not .an

29 infringing article if it embodi .,,in common with the protected design,

30 only elements described in subsections (a) through (d) of section 202.

31 (e) The party alleging rights in a design in any action or proceed-

32 ing shall have the burden of affirmatively establishing its originality

33 whenever the opposing party introduces an earlier work which is

34 identical to such design, or so similar as to make a prima facie show-
35 ing that such design was copied from such work.

36 APrLICATION FOR REaOITRATION

37 SEC. 209. (a) Protection under this title shall be lost if application
38 for registration of the design is not made witllhin six months after the

39 date on which the design'was first made public as provided in section

40 304(b).
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1 (b) Application for registration or renewal may b,. made by the

2 proprietor of the design.

3 (c) The application for registration'shall be made to the Adminis-

4 trator and shall state (1) the name and address of the author or

5 authors of the design; (2) the name. and address of the proprietor

6 if different from the author; (3) the specific name of the article, in-
7 dicating its utility; (4) the date when the design was first made public

8 -is provided in section 204(b) ; and (5) such other information as may,
9 be required by the Administrator. The application for registration

10 may include a description setting forth the salient feature; of the de-

1;. sign, but the absence of such a description shall not prevent registra-

12 tion under this title.

13 (d) The application for registration shall be accompanied by a

14 statement under oath by'the applicant or his duly authorized agent or

15 representative, setting forth that, to the best of his knowledge and be-

16 lief (1) the design is original and was created by the author or authors

17 named in the application; (2) the design has not previously been regis-

18 tered on behalf of the applicant or his predecessor in title; (3) the de-

19 sign has been made public as provided in section 204(b); and (4) the

20 applicarn is the person entitled to protection and to registration under

21 this title. If the design has been made public with the design notice

22 prescribed in sectiun 206, the statement shall also describe the exact

283 form and position of the design notice.

24 (e) Error in any statement or assertion as to the utility of the article

25 named in the application, the design of which is sought to be regis-

26 tered, shall not affect the protection secured under this title.

27 (f) Errors in omitting a joint author or in naming an alleged joint

28 author shall not affect the validity of the registration, or the actual

29 ownership or the protection of the design: Provided, That the name of
30 one individual who was in fact an author is stated in the application.

31 Where the design was made within the regular scope of the author's
32 employment and individual authorship of the design is difficult or im-
33 possible to ascribe and the application so states, the name and address

34 of the employer for whom the design was made ria be sta'ed instead

35 of thatof the individual author.

36 (g) The application for registration shall be accompanied by two

37 copies of a drawing or other pictorial representation of the useful

38 article having one or more views, adequate to show the design, in a

39 form and style suitable for reproduction, .which silall be deemed a

40 part of the application.
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1 (h) Related useful articles having common design features may be
2 included in the same application under such conditions as may be pre-

3 scribe. )y the Administrator.
4 BENEFIT OF EARLIER FILING DATE IN FOREIGN COUNTRY

5 SEC. 210. All application for registration of a design filed in this

6 country by any person who has, or whose legal representative or pred-

7 ecesbor or successor in title has previously regularly filed an applica-

8 tion for registration of the same design in a foreign country which af-

9 fords similar privileges in the case of applications file.i in the United

10 States or to cit;zens of the United States shall have the same effect

11 as if filed in this country on the date on which the application was

12 first filed in any such foreign country, if the application in this country

13 is filed within six months from the earliest date on which any such

14 foreign application was filed.

15 OATHS AND ACKNOWLEDGHENTS

16 SEC. 211. Oaths and acknowledgments required by this title may be

17 made before any person in the United States authorized by law to
18 administer oaths, or, when made in a foreign country, before any

19 diplomatic or consular officer of the United States autl.orized to ad-

20 minister oaths, or before any official authorized to administer oaths in

21 the foreign country concerned, whose authority shall be proved by a

22 certificate of a diplomatic or consular officer of the United States, and

23 shall be valid if they comply with the laws of the state or country

24 where made.

25 EXAMINATION OF APPLICATION AND ISSUE OR REFUSAL OF REGISTRATION

26 SEC. 212. (a) Upon the filing of an application for registration in
27 proper form as provided in section 209, and upon payment of the fee

28 provided in section 215, the Administrator shall determine whether

29 or not the application relates to a design which on its face appears to

30 be subject to protection under this title, and if so, he shall register the
31 design. Registration under this subsection shall be announced by

32 publication.

33 tb) If, in his judgment, the application for registration relates to
34 a design which on its face is not subject to protection under th.: title,

35 the Admin:strator shall send the applicant a notice of his refusal to
36 register and the grounds therefor. Within three months from the date

37 the notice of refusal ia sent, the applicant may request, in writing, re-

38 consideration of his application. After consideration of such a request,

39 the Administrator shall either register the design or send the applicant

40 a notice of his final refusal to register.



73

71

1 (c) Any person who believes he is or will be damaged by a registra-

2 tion under this title may, upon payment of the prescribed fee, apply

3 to the Administrator at any time to cancel the registration on the

4 ground that the design is not subject to protection under the provisions

5 of this title, stating the reasons therefor. Upon receipt of an applica-

6 tion for cancellation, the Administrator shall send tile proprietor of
7 the design, as shown in the records.of the Office of the Administrator, a

8 notice of said application, and the proprietor shall h.ve a period of
9 three months from the date such notice was mailed in which to present

10 arguments in support of the validity of the .egistration. It shall also

11 be within the authority of the Administrator to establish, by regula-

12 tion, conditions under which the opposing parties may appear and be

13 heard in support of their arguments. If, after the periods provided for

14 the presentation of arguments have expired, the Administrator deter-

15 mines that the applicant for cancellation has established that the de-

16 sign is not subject to protection under the provisions of this title, he

i7 shall order the registration stricken from the record. Cancellation

18 under this subsection shall 1'- announced by publication, and notice of

19 the Administrator's final de' ermination with respect to any application

20 for cancellation shall be sent to the applicant and to the proprietor

21 of record.

22 (c) Remedy against a final adverse determination under subpara-

23 graphs (b) and (c) above may be had by means of a civil action

24 against the Administrator pursuant to the provision of section 1361 of

25 title 28, United States Code, if commenced within such time after such

26 decision, not less than 60 days, as the Administrator appoints.

27 (e) When a design has been registered under this section .' l .clr

28 of utility'of any article in which it has been embodied sha.' ,> .,

29 defense to an infringement action under section 220, and no g!,-ind

30 for cancellation under subsection (c) of this section or u.nder sec-

31 tion 223.

32 CERTIFICATION OF REGOI8rnA\T'O

33 SEC. 213. Certificates of registration shall be issued in tile name of

34 the United States under the seal of the (Of ; of the Administrator and

35 shall be recorded in the official records of that Office. The certificate

36 shall state the name of the useful article, the diate of filing of the appli-

37 cation, the date on which the design was first made public as pros ided

38 in section 204 (b) or any carlierdate as set forth in section 205 (b), and

39 shall contain a reproduction of the drawing or other pictorial repro-

40 sentation showing the design. Where a description of the salient fea-
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1 tures of the design appears in the application, this description shall

2 also appear in the certificate. A renewal certificate shall contain the
3 date clf renewal registration in addition to the foregoing. A certificate

4 of initial or renewal registration shall be admitted in any court as

5 prima facie evidence of the facts stated therein.

6 PUBLICATION OF ANNOUNCEMIENTS AND INSDEXES

7 SEC. 214. (a) The Administrator shall publish lists and indexes of

8 registered designs and cancellations thereof and may also publish the
9 drawing or other pictorial representations of registered designs for

10 sale or other distribution.

11 (b) The Administrator shall establish and maintain a file of the

12 drawings or other pictorial representations of registered designs,
13 which file shall be available for use by the public under such condi-

14 tions as the Administrator may prescribe.

15 FEES

16 SFC. 215. (a) i'llere shall be paid to the Administrator the follow-

17 ing fees:

18 (1) On filing each applik tion for registration or for renewal of

19 registration of a design, $15.

20 (2) For each additional related article included in one application,

21 $10.

22 (3) For recording assignment, $3 for the first six pages, and for

23 each additional two pages or less, $1.

24 (4) For a certificate of correction of all error not the fault of the

25 Office, $10.

26 (5) For certification of copies or records, $1.

27 (6) On filing each application for cancellation of a registration,

28 $15.

29 (b) The AdminisL....or n, .y establish charges for materi-.ls or serv-

30 ices fun.ished by the Office, not specified above, reasor oly related to

31 the cost thereof.

32 REnr LATIoNs

88 SEC. 216. The Administrator may establish regulations not incon-

34 sistent with law for the administration of this title.

35 COPIES O R MCORlD

36 SEC. 217. Upon payment of the prescribed fee, any person may

87 oL!tain a certified copy of any official record of the Office of the Admin-

38 istrator, which copy shall be admissible in eo idence with the same effect

39 as the original.
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1 CORRECTION OF ERRORS IN CERTIFICATES

2 S('. 218. The Administrator may correct any error in a registration
3 incurred through the fault of the Office, or, upon payment of the re-
4 quired fee, any error of a clerical or typographical nature not the fault
5 of the Office occurring in good faith, by a certificate of correction under

6 seal. Such registration, together with the certificate, shall thereafter
7 have the same effect as if the same had been originally issued in such

8 corrected form.
9 OwNERSIIlP AND TRANSFER

10 SEC. 219. (a) The property right in a design subject to protection
11 under this title shall vest in the author, the legal representatives of a
12 deceased author or of one under legal incapacity, the employer for
13 whom the author created the design in the case of a design made
14 within the regular scope of the author's employment, or a person to
15 whom the rights of the author or of such employer have been trans-
16 ferved. The person or persons in whom the property right is vested
17 shall be considered the proprietor of the design.

18 (b) The property right in a registered design, or a design for which
19 an application for registration has been or may be filed, may be as-

20 signed, granted, conveyed, or mortgaged by an instrament in writing,
21 signed by the proprietor, or may be bequeathed by will.
22 (c) An aclknowledgement as provided in section 311 shall be prima
23 facie evidence of the execution of an assignment, grant, conveyance,

24 or mortgage.

25 (d) An assignment, grant, conveyance, or mortgage shall be void

26 as against any subsequent purchaser or mortgage for a valuable con-
27 sideration, without notice, unless it is recorded in the Office of the

28 Administrator within three months from its date of execution or prior
29 to the date of such subsequent purchase or mortgdge.

30 REMEDY FOR INFRINOEMENT

31 SEC. 220. (a) Theoproprietor of a design shall have remedy for in-

32 fringement by civil action instituted after issuance of a certificate of

33 registration of the design.
34 (b) The, proprietor of a design may have judicial review of a final
85 refusal of the Administl,.tor to register the design, by a civil action
36 brought as for infringement if commenced within the time specified
37 in section 212 (d), and shanl have remedy for inf ringement by the same

38 action if the court adjudges the design subject to protection under this
39 title: Provided, That (1) he has previously duly filed and duly pros-
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1 ecuted to such final refusal an application in proper form for regis-

2 tration of the designs, a:nd (2) he causes a copy of the complaint in
3 action to be delivered to the Administrator within ten days after the

4 commencement of the action, and (3) the defendant has committed acts

5 in respect to the design which would constitute infringement with

6 respect to a design protected under this title.

7 INJUNCrION

8 SEC. 221. The several courts ha: ing jurisdiction of actions under
9 this title may grant injunctions in accordance with the principles of

10 equity to prevent infringement, including in their discretion. prompt

11 relief by temporary restraining orders and preliminary injunctions.

12 . RECOVER FOR INFRINGEMENT, AND 60 FORTH

13 SEC. 222. (a) Upon finding for the claimant the court shall award

14 him damages adequate to compensate for the infringement, but in

15 no event less than the reasonable value the court shldl assess them.

16 In either event the court may increase the damages to such amount,

17 not exceeding $5,000 or $1 per copy, whichever is greater, as to the

18 court shall appear to be just. The damages awarded in any of the

19 above circumstances shall constitute compensation and Slot a penalty.

20 The court may receive expert testimony as an aid to the determination

21 of damages.
2? tb) No recovery under paragraph (a) shall be had for any infringe-

23 ment committed more than three years prior to the filing of the
24 complaint.

25 (c) The court may award reasonable attorney's fees to the prevail-

26 ing party. The court may also award other expenses of suit to a

27 defendant prevailing in an action brought under section 220(b).

28 (d) The court may order that all infringing articles, and any plates,

29 molds, patterns, models, or other means specifically adapted for mak-
30 ing the same be delivered up for destruction or other disposition as

31 the court may direct.
32 rOWER OF COURT OVER REOISTRATION

33 SEC. 223. In any action involving a design for which protection is

34 sought under this title, the court when appropriate may order registra-

35 tion of a design or the cancellation of a registration. Any such order
36 shall be certified by the cour' ) the Administrator, who shall make

37 appropriate entry upon the records of his Office.

33 LIABILITY FOR ACTION ON REGISTRATION FRATIDULENTLY OBTAINED -

39 SEC. 224. Any person who shall bring an action for infringement

40 knowing that registration of the design was obtained by a false or
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1 fraudulent representation materially affecting the rights under this

2 title, shall be liable in the sum of $1,000, or such part thereof as the
3 court may determine, as compensation to the defendant, to be charged

4 against the plaintiff and paid to the defendant, in addition to such

5 costs and,attorney's fees of the defendant as may be assessed by the

6 court.

7 PENALTY FOR FALSE MARKING

8 SEc. 225. (a) Whoever, for the purpose of tceiving the public,
9 marks upon, or applies to, or uses in advertising in connection with any

10 article made, used, distributed, or sold' by him, the design of which

11 is not protected under this title, a design notice as specified in section

12 306 or any other words or symblIs importing that the design is prn-

13 tected under this title, knowing that the design is not so protected,

14 shall be fined not more than $500'for every such offense.

15 (b) Any person may sue for the penalty, in which event, one-half

16 shall go to the person suing and the other to the use of the United-

17 States.
18 PENALTY FOR FALSE REPRESENTATION

19 SEC. 226. Whoever knowingly makes a false representation mate-

20 rially affecting the rights obtainable under this title for the purpose

21 of obtaining registration of a design under this title shall be fined

22 not less than $500 and not more than $1,000, ar.n any rights or privi-

23 leges he may have in the design under this title shall be forfeited.

24 IEtLATION TO COPYRIGHT LAW

25 SEC. 227. (a) Nothing in this title shall affect any right or remedy

26 now or hereafter held by any person under title I of this Act.

27 (b) When a pictorial, graphic, or sculptural work in which copy-

28 right subsists under title I of this Act is utilized in an original orna-

29 mental design of a useful article, by thecopyright proprietor or under

30 an express license from him, the design. shall be eligible for protection

31 under the provisions of this title.

32 RELATIoN To PATENT LAVI

33 SEC. 228. (a) Nothing in this title shall affect any right or remedy
34 available to or held by any person under title 35 of the United States

35 Code.

36 (b) The issuance of a design patent for an ornamental design for

37 an article of manufacture under said title 35 shall terminate ainy pro-

38 tection of the design under this title.

39 COMSON LAW AND OTHEn RIGHTo UNAFFECTED

40 SEC. 229. Nothing in this title shall annul or limit (1) common law

41 or other rights or remedis, if aly, available to or held' by any person
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1 with respect to a design which has not been made public as provided
2 in section 304(b), or (2) any trademark right ol right to be protected
.e against unfair competition.

4 ADMINISTRATOR

5 SEC. 230. The Administrator and Office of the Administrator re-

6 ferred to in this title shall be such officer and office as the President

7 may designate.

8 SEVERABILITY CLAUSE

9 SEC. 231. If any provision of this title or the application of such

10 pros ;sion to any person or circumstance is held invalid, the remainder
11 of the title or the application to other Persons or circumstances shall

12 not be affected thereby.

13 AMENDMENT OF OTIHER STATUTES

14 SEC. 232. (a) Subdivision a('2) of section 70 of the Bankruptcy

15 Act of July 1, 1898, as amended (11 U.S.C. 110(a)), is amended

16 by inserting "designs," after "patent rights".

17 (b) Tit: 28 of the United States Code is amended-

18 (1) by inserting "designs," after "patents," in the first sentence

19 of section 1338(a);

20 (2) by inserting ", design," after "patent" in the second sen-

21 tence of section 1338 (a);

22 (3) by inserting "design," after "copyright," in section 1338

23 (b);

24 (4) by inserting "and registered designs" after "copyrights" in

25 section 1400; and

26 (5) by revising section 1498 (a) to read as follows:

27 "(a) Whenever a registered design or invention is used or manu-

28 factured by or for the United States without license of the owner

29 thereof or lawful right to use or manufacture the same, the owner's

30 remedy shall be by action against the United States in the Court of

31 Claims for the recovery of his reasonable and entire compensation

32 for such use and manufacture.
33 "For the purposes of this section, the ,lse or manufacture of a
34 registered design or an invention described in and covered by a patent

35 of the United States by a .contractor, a subcontractor, or any person,

36 firm, or corporation for the Government and with the authorization

87 or consent of the Government, shall be construed tas use or manufac-

38 ture for the United States.
39 '"The court shall not award compensation under this section if

40 the claim is based on the use or manufacture by or for the United

41 States of any article owned, leased, used by, or in the possession of
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1 the United States, prior to, in the case of an invention, July 1, 1918,

2 and in the case of a registered design, July 1, 1978.

8 "A Government employee shall have the right to bring suit against

4 the Government under this section except where he was in a position

5 to order, influence, or induce use of the registered design or invention

6 by the Government. This section shall not confer a right of action on

7 any registrant or patentee or any assignee of such registrant or pat-

8 enter with respect to any design created by or invention discovered or

9 invcnted by a person while in the employment or'service of the United

10 States, where the design or invention was related to the official func-

11 tions of the employee, in cases in which such functions included

12, research and development, or in the making of which Government

13 time, materials, or facilities were used."

14 TIME OF TAKING EFFECT

15 SEc. 233. This title shall take effect one year after enactment of this

16 Act.

17 NO RETROACTIVE EFFECT

18 SEC. 234. Protection ulnder this title shall not be available for any

19 design that has been made public as provided in section 204(b) privu

20 to the effective date of this title.

21-, SHORT TITLE

22 SEC. *235. This title may be cited as "The Design Protection Act of

23 1975".
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94ru CONGRESS
16T SESSION H Re 5345

IN THE HIOUSE OF REPRESENTATIVES

MA:cII. 21,1975
Mr. DANi:Ersox introduci the following bill; whllllh was referred to the Conl-

mittce on the .Judiciary

A BILL
To amend the Copyright Act of 1909, and for other purposes.

I Be it enacted by the Senate lad Iouse of Representa-

2 tives of the Unitcd States of America in Congress assembled,

3 T1]at this Act may bce cited as the "Performance Rights

4 Amendment of 1975".

5 SEc. 2. The first section of title 17, United States Code,

6 is amended-

7 (1) by striking out "nnd" where it appears at the

8 end of subsections (c) and (d);

(2) by striking out the period at the end of sub-

10 section (e) and inselrting in lieu ther ~of a semicolon and

11 "and";
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1 (3) by striking out subsection (f) and inserting in

2 lieu thereof the following:

3 " (f) (1) To perform publicly for profit and to reproduce

4 and distribute to the public by sale or other transfer of owner-

5 ship, or by rental, lease, or lending, any reproduction of a

6 copyrighted work 'which is a sound recording: Provided,

7 That the exclusive rights of the ow Jr of a copyright in a

8 sound recording to reproduce and irform it are limited to

9 the rights to duplicate the sound ecording in a tangible

10 form that directly or indirectly recaptures the actual sounds

11 fixed in the recording, and to perform those actual sounds:

12 Provided fztrther, That these rights do not extend to the

13 making or duplication of another sound recording tbht is an

14 independent fixation of other sounds, or to the performance

15 of other sounds, even though such sounds imitate or simulate

16 those in the copyrighted sound recording; or to reproduc-

17 tions made by broadcasting organizations exclusively for

18 their own use.

19 "(2) Where the copyrighted sound recording has been

20 distributed to the public under the authority of the copyright

21 owner, the publicperformance of the sound recording shall

22 be subjec, to compulsory licensing in accordance with the

23 provisions of section 33 of this title."'; and

24 (4) by inserting immediately before the period at

25 thi. end of the last sentence of such section (relating to
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.i. coin-operated machines) a comma and the following:

2 "except that the provisions of this.sentence shall not

3 apply to the public performance -of a sound recording

4 under subsection (f) of this section".

5 SEC. 3. (a) Chapter 1 of title 17, United States Code,

6 is amended by adding at the end thereof the following new

7 'section:

8 "§ 33. Compulsory licensing; royalties

9 "(a) The annual royalty fees for the compulsory li-

10 cense provided for in section 1 (f) (2) of this title may,

11 at the user's option, be compnted on either a blanket or a

12 prorated basis. Although a negotiated license may be substi-

13 tuted for the compulsory license prescribed by this subsee-

14 tion, ill no case shall the negotiatcl rate amount to less than

15 the following applicable rate or payment:

16 "(1) For a. radio broadcast station licensed by the

17 Federal Communications Commission, the royalty rate

18 or payment shall be as follows:

19 "(A) in the case of a broadcast station with

20 gross receipts from its advertising sponsors-of more

21 than $25,000 Ibut less tlinan $100,000 a year, the

22 yearly perforaance royalty payment shall be $250;

23 or

24 "(B) in the case of a broadcast station with

25 gros ,receipts from its advertising sponsors of more



83

4

1 than $100,000 but less than ¢200,000 a year, the

2 yearly performance royalty payment shall be 8750;

3 or

4 " (C) in the case of a broadcast station with

5 gross receipts froln its advertising sponsors of more

6 tllan $200,000 a year, the yearly blanket rate shallll

7 be 1 per centumn of the net receipts from the adver-

8 tising sponsors during the applicable period, and thile

9 alternative prorated rate is a fraction of 1 per cenlltul

10 of such net receipts, taking into account the amount

11 of the station's commercial time devotee to play-

12 ing copyrighted sound recordings.

13 "(2) For a television broadcast station licensed by

14 the Federal Communications Commission, the royalty

15 rate or payment shall be as follows:

16 "(A) in tile case of a broadcast station with

17 gross receipts from its advertising sponsors of more

18 than $1,000,000 but less than $4,000,000 a year,

19 the yearly performance royalty payment shall be

20 $750; or

21 "(B) in thile case of a broadcast station withl

22 gross receipts fromn its advertising sponsors of more

23 than $4,000,000 a year, the yearly performance

*24 - royalty poyment shall be $1,500.

25 "(-3) For -background music services and other



84

5

1 transmitters of performances of sound recordings, the

2 yearly blanket rate is 2 per centum of the gross receipts

3 from subscribersor others who pay to receive the irans-

4 mission during the applicable period, and the alternative

5 prorated rate is a fraction of 2 per centum of such gross

6 receipts, taking into account the proportion of time

7 devoted to musical performances by the transmitter dur-

8 ing the applicable period.

9 "(4) For an operator of coin-operated phonorecord

10 players, the yearly performance royalty payment shall

11 be $1. for each phonorecord player.

12 "(5) For all other users not otllerwvise exempted,

13 the blanket rate is $25 per year for each location at

14 which copyrighted sound recordings are performcd,

15 and the alternative prorated rate shall be based on the

16 number of separate performances of such works during

17 the year and shall not exceed $5 per day of use.

18 " (6) No royalty fees need be paid for a compulsory

19 license for the public performance of copyrighted sound

20 recordings by a radio broadcast station where its annual

21 gross receipts from advertising ,ponsors were less than

22 $25,000, by a television broadcast station Vwhere its an-

23 nual gross receipts from advertising sponsors were less

24 than $1,000,000, or by a background music service or

25 other transmitter of performances of sound recordings
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1 Twhere its annual gross receipts from subscribers or others

2 who pay to receive the transmission were less than

3 $10,000.

4 "(b) The annual royalty fees provided in subsection (a)

5 shall be applicable until such time as the royalty rate is

6 agreed upon by negotiation between the copyright owner and

7 the licensee, or their designated representatives: Provided,

8 That the annual royalty fees provided for in subsection (a)

9 shal be applicable for a period of not less than two years

10 following the date of enactment of the Performance Rights

11 Amendment of 1975. In the event that the parties or their

12 representatives are unable to agree upon a royalty rate pur-

13 suant to negotiation, the public performance of the sound

14 recording shall be subject to compulsory licensing at a royalty

15 rate and under terms whi6h shall be set by an arbitration

16 panel composed of three members of the American Arbitra-

17 tion Association, of which one member of the panel shall be

18 selected separately by each of the parties in disagreement,

19 and-one member shall be selected jointly by the parties in

20 disagreement.

21 "(c) The royalty fees collected pursuant to this sectioni

22 shall be divided equally between the performers of the

23 sound recording and the copyright owners of the sound

24 recording. Neither a performer nor a copyright owner may

25 assign his right to the royalties provided for in this section
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1 to the copyright owner or performer of the sound recording,

2 respectively.

3 " (d) As used in this section, the term-

4 "(1) 'performers' means musicians, singers, con-

5 ductors, actors, narrators, and others whose performance

6 of a literary, musical, or dramatic work is embodied in a

7 sound recording; and

8 "(2) 'net receipts from advertising sponsors' means

9 gross receipts 'rom advertising sponsors less any com-

10 missions paid by a broadcast station to advertising

11 agencies.".

12 (b) The analysis of such chapter is amended by add-

13 ing at the end thereof the following new item:

"33. Compulsory licens;ig; royalties.".
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94 . CONGRESS L A f
T SESSION 4965

IN TREE HOUSE OF REPRESENTATIVES

MARcH 14,1975
Mr. WON PAT introduced the following bill; which was referred to the Com-

mittee on the Judiciary

A BILL
For the amendment of the Copyright Law, title 17 of the

United States Code.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That title 17 of the United States Code, entitled "Copy-

4 rights", is hereby amended by adding new section 101 (f)

5 to read as follows:

6 "(f) For all the purposes of the provisions of this

7 title dealing with infringements of copyright, including crimi-

8 nal prosecution pursuant to section 104 of this title, a

9 person shall not infringe or have infringed the, copyright in

10 any work protected under the copyright laws of tfle United

11 States who,
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1 "(1) for the purpose of transmission on a noncon-

2 tiguous area cable television system, has made or

3 shall cause to be made, or has transmitted or shall

4 cause to be transmitted, a videotape of a television pro-

5 gram or programs broadcast by one or more television

6 stations licensed by the Federal Communications

7 Commission; and when after the enactment of this

8 subsection:

9 "(i) the videotape is transmitted no more

10 than one time, without deletion of any material

11 including commercials, on any such system; and

12 "(ii) an owner or officer of such facility erases

13 or destroys, or causes the erasure or destruction of

14 such videotape; and

15 " (ii) subject to the provisions of subparagraph

16 (2) of ,this subsection, on orbefore the end of each

17 calendar quarter, an owner or officer of such system

18 executes an affidavit attesting to the erasure or

19 destruction of all such videotapes made or used dur-

20 ing the-preceding quarter; and

21 "(iv) said owner or officer places or causes said

22 affidavit, or the affidavit received pursuant to section

23 101 (f) (2) (ii) of this ftitle, to 'be placed in afile,

24 open to public inspection, at such system's main

25 office in the community where the itrnsmission is
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J' made or in the nearest community where sucl. sys-

2 toem maintains an office.

.3 . "(2) Nothing herein shall prevent a.ny such-system,.

4 pursuant to written contract, from transferring the video-

5 tapes ioianother such system provided that:

·6 "(i) said written contract is placed in the file,

7 open to public inspection, required hereunder; and

8' "(ii) the last such facility transmitLing the pro-

9 grams shall comply with the provisions of seotion

10 101 (f) (1) (ii) through (iv) of this title, and shall

11 "(iii) provide a copy of the affidavit required

12' hereunder to each such system making a previous

13 ' -ransmission of the same ,videotape.

14 (3) As used in this subsection, the following terms:

15 and their variant forms ,mean the following:

16 . "(i) a 'transmission' is the distribution by a

17 noncontiguous area cable television. system of a

18 videotape to its subscribers and is the equivalent. of

19 the carriage of'broadcast sigals for all tho purposes

20 of th6 rules and regulations of.the Federal Com-

21 municdtions Commission.

22 "(ii) a 'noncontigaous area cable television' is

23 a facility located in any State, territory, trust ter-

24 ritory, 'or possession not within the boundary of

25 'the forty-eight contiguous continental States, :that
57-780-76-7
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1 receives signals transmitted or makes or obteans

2 videotapes of p'ograms broadcast by one -or mIore

3 ,television broadcast stations licensed by the Federal

4 Communications Commission and delivers such sig-

5 nals or programs by wires, ca'bles, or other commu-

G nications channels to subscribing members of the

7 , public Who pay for such service.

8' "(iii) A 'videotape' is the reproduction of ,the

9 images and sounds of a program or programs, in-

10 dclding commercials, broadcast by a television sta-

11 tioL licensed by the Federal Communications Com-

12 nmission, regardless of -the nature of the material

13 objects, such as tapes or motion pictures, in whichi

the reproduction is embo''.ia.
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TESTIMONY OF JOHN G. LORENZ, ACTING LIBRARIAN OF ,CON
GRESS, ACCOMPANIED BY ABRAHAM L. KAMINSTEIN, FORMER
REGISTER OF COPYRIGHTS AND HONORARY CONSULTANT IN
COPYRIGHT AT IHE LIBRARY OF CONGRESS, AND BARBARA
RINGER, REGISTER OF COPYRIGHTS, THE LIBRARY OF CONGRESS

Mr. LoRNxz. AMr. Chairman, I am John Lorenz, the ActingLibrarian
of Congress. It is an honor for me to appear as the opening wit-
ness at these historic hearings, and to urge your favorable considera-
tion of H.R. 2223, the bill for general revision of the copyright law.

In 1905, President Theodore Roosevelt called upon Congress to
bring together and completely revise the copyright laws of the United
States. After long hearings and several years of controversy Congress
responded by enacting a new statute on the last day of President
Roosevelt's administration. The act of March 4, 1909 remains, 66 years
later, the governing American copyright law.

President Theodore Roosevelt's message of 1905 is still valid for us
today. He -wrote:

Our copyright laws urgently need revision. They are imperfect in definition,
confused and inconsistent in expression; they omit provision for many articles
which, under modern reproductive processes, are entitled to protection; they
impose hardships upon the copyright proprietor which are not essential to the
fair practices of the public; they are difficult for the courts to interpret andi
impossible for the Copyright Office to administer with satisfaction to the public.

The aptness of RooseVelt's message today is not as ironic as it might
seem. Legislation is often specific. It grows out of individual circuim-
stances and relates to definite purposes at definite times and conse-
quently is subject to change.

As time passes, the ability of courts to adapt the letter of -the Iaw
to each change diminishes. Cardozo put it well: "The law tends to
expand to the limits of its logic." The logical limits of the preseit
copyright lawslhave long since been reached and exceeded.

In recent years there have been several important Supreme Court
decisions illustrating the inadequacy 'of the 1909 act. At the same
time, administrative regulations cannot cure the law's inequities and
private understandings or agreements cannot settle the crucial issues
of copyright.

Everyone affected by copyright or concerned with its ad' :tistra-
tion is looking to Congress for action. New legislation, a new order-
ing of the relationships that depend upon copyright, is required, and
only Congress can do the job.

As Acting Librarian of Congress I am lr oud of the role that the
Copyr;,lit Office has played for many years in the efforts to reform
the existing copyright system. I am particularly pleased to see Abra-
ham L. Kaminstein here, v ho as Register of Copyrights from 1960 to
1971 was largely instrumental in planning the present revisionl effort.
But beyond fl these efforts the basic responsibility, with its broad social
and indeed philosophical implications, continues to fall upon your
subcommittee.

Mr. Chairman, you have been involved in this work for well over
a dlecade, andl nmore than most, you appreciate the infinitq complexity
of many of the issues treated in II.R. 2223. Ten years ago the former
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Librarian of Congess, L. Quincy Mumford, sat before this subcom-
niittee and said:

'Copyright law is by nature a difficult and' complex subject, and my under-
standing of its details is imperfect, to say-the least. But, like any other intricate
field of'knowledge, there are certain simple and fundamental principles under-
lying our copyright system, and their importance caniDot be overemphasized.

As Dr. Mumford said, one simple principle underlying copyright
is the encouragement and reward of individual creativity. This princi-
ple is, I would suggest, a basic corollary of the principle of freedom
of speech and press. It is a recognition that those parts of our civil-
ization that have endured are the product of individual creators, and
the principle of copyright is basic to civilization itself.

But the principle of copyright is also rooted in the present, and the
practical concerns of authors and all those who disseminate and use
their works. Since 1909, the pace of technological -iulovation, espe-
cially in communications, has been breathtaking.

In these hearings you will hear those who argue, forcefully and in
good faith, that technology threatens to strip copyright of its meaning
and value. Others, in equally good faith, will stress that copyright is
impeding the application of tc·hnology to the growing mforma-
tional needs of society.

Congress must chart the way, and, difficult as that task is, it can be
made easier, I believe, by keeping always in mind the underlying
social premises of copyright in a free society.

Recognizing the equities on both sides of the arguments you will be
hearing, the Library of Congress urges favorable consideration of
H.R. 2223. This legislation is the culmination of 15 years of pains-
taking negotiation and compromise.

It Toes not provide all of the answers, but it does provide a modern
framework for growth and change: New tools for the courts, the
Copyright Office, for the authors and the users of copyrighted mate-
rials. to meet the challenges of the future.

This is the kind of effort that involves little widespread recognition
and a great deal of difficulty and toil. But I am convinced that, when
all is said and done, your work will have a significant impact on the
lives'of all Americans-those who create and those whose lives are
shaped and changed by their creations.

As the present administrator of the world's greatest collection of
those creative works, I believe that your success in this endeavor will
b- one of your greatest legislative achievements.

Thank you very much.
Mr. KASTENxIEIR. Thank you, Mr. Lorenz.
Mr. Kaminstein ?
Ms. RINGER. If I may, Mr. Chairman, I would like to ask the privi-

·loge of introducing Mr. Kaminstein.
Mr. KASTrEN30IER. Yes, of course, Ms. Ringer.
Ms. RINbER. The current program for general revision of the

copyright law started in the fifties under Arthur Fisher, who was a
great Register of Copyrights. He charted a course which we en-
deavoied to follow, and he put hib personal stamp on ,*he revision
program.

Arthur Fisher died in 1960, at a crucial point in the revision pro-
gram, and was succeeded by Abraham L. Kaminstein. It is hard to
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realize how difficult it was for Kami to take over an ongoing pro-
gram of that sort, one that had- as much of a personal stamp on it
as the revision program had in 1960, and to make the changes that
were necessary to make it gq, and eventually to chart a different
course--because there were many things in the original planning
that had to be changed.

All of these Mr. Kaminstein.did. He made a number of personal
sacrifices, including sacrifices in his health. The revision program cer-
tainly would have gone nowhere witJlout his disinterested optimism
and his willingness to explore every possibility, his spirit of good
will, and his personal integrity. He earned everyone s respect.

As a personal note, he hired me out of law school, and everything
I know about copyright I either owe to him directly or to the oppor-
tunities he gave me to learn. I-e is a loyal friend and a noble human
being, and it is a great honlor for me to introduce him.

Mr. KASTsNtEIMER. Mr. Kaminstein ?
Mr. KAhNsrTEIrN. Mr. Chairman and members of the subcommittee,

my name is Abraham Kaminstein, and I hold the position of
Honorary Consultant in Copyright at the Library of Congress. De-
spite this fancy title, I must state that I appear before you representing
only myself and without any brief except for my own profound belief
in the value of the legislation you are considering.

I am privileged and pleased to appear before you in support of
H.R. 2223 for the general revision of the copyright law. This legisla-
tion, which many of you are now involved with for the first time, has
been for me almost a life's work.

Before my retirement in 1971 I spent 23 years in the Copyright
Office, the last 11 of them as the Register of Copyrights. Interestingly
enough, it is almost exactly 20 years since my immediate predecessor,
Arthur Fisher, asked for and was granted funds by Congress to ini-
tiate studies leading to the overall revision of the copyright laws.

Published between 1956 and 1960, 35 major studies examined cur-
rent interpretations of the 1909 Copyright Act, analyzed its short-
comings and inequities and set out alternative measures for reform.
Well over a decade later, they still remain vital and enduring con-
tributions to our law.

In the early 1960's the Copyright Office sponsored a series of round-
table discussions based on recommendations made in the 1961 Reg-
ister's Report on Copyright Revision and the preliminary legislative
drafts that began to emerge. The talks filled four volumes; they were
sometimes difficult, but they did succeed in identifying areas of agree-
ment and dispute, thus sharpening the issues.

By 1964, it was possible to submit a bill for the general revision of
the law, and to participate in hearings in 1965 before your subcom-
mittee and under your dedicated chairmanship. Looking back to 1965.
I am startled by the scope of our achievements and I have become a bit
philosophical about the problems we failed to recognize at the time.

As incredible as it may seem now, our first proposals said nothing
about cable television, and photocopying was not regarded as an issue
which required special legislative provisions. Some of these problems
were aired in the extensive hearings which you conducted. Mr. Chair-.
main, and new provisions were added, and when, in 1967, the House
passed the bill, we seemed well on our way to success.
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because of the inability to solve the issue of cable television. I must
conkess that in 1968, recognizing that nothing was going to move
unless somehow the CATV issue could be solved or dealt with
separately, I gave in to some despair.

Testifying before the Senate Subcommittee on Patents, Trademarks
and Copyrights, I said that I had been musing on Yeats' poem, "To a
Friend Whose ~Work Has Come to Nothing."' §othing much to encour-
age me happened for a long time.

Certainly I feel no such despair today.
A.t the last session of Congress, the Senate passed the revision bill

by a margin of, 0-1, and every indication seems to point to a consensus
inithat b6ody that this is a measure whose time, at long last, has come.

.ltthougll insufficient time remailRed in the last session for HIouse
cor.sideration, the status of the general revision legislation was one of
the points covered in your subcommittee's hearings on November 26,
1974, on S. 3976, a short bill whose enactment effective December 31,
1974, appears to pave the way for favorable action in both Houses
during the current Congress.

I should like to close my statement by offering some personal olser-
vations based oil -ears of in; olvement with copyright revision. I bhould
like to recall the constructive spirit of the 1965 hearings for I fer-
vently hope that they will be repeated in the work you begin today.
Niine years ago, MIr. Chairman, your subcommittee met for 51 execu-
tive sessions, over a 7-month period, to prepare a bill for the full
Judiciary Committee.

Congressmen, members of a busy subcommittee, were willing and
glad to spend an extraordinary amount of time and effort on a bill
that could not have meant nuch to them politically, that could not
gain them any votes. Wl hat made this extraordinary effort possible, and
indeed successful, was the prevailing spirit of compromise-construe-
tive and reasonab! , lathe: than destructive and extreme. I called it
"An Experiment in Legislative Technique." It AN as the most exhilarat-
ing experience of my legal career.

AUll of us are special pleaders, no matter how moral we feel our case
to be. For my part, I make no bones about favoring authors, com-
posers, and alrtists. But I know, nevertheless, that everyone nmust make
some comprronlise. MIy experience convinces mle that there are nro easy
shortcuts in copyrigfit, and no side can afford the luxury of a com-
plete victory. eitllher can nve embrace categorical solutions; lhat they
possess in simplicity, they sacrifice in ordinary justice. What is needed
is a responsible and considered compronise, for only stuch a conlpromlise
will best serve the interests of all.

This will require statesmanship of the highest order. and I hope you
will feel the plersonal satisfaction that comes with a Job well done.

Thank you, Mr. Chairman.
3Ir. KAST.ENmIIXm:R. Thank you, MIr. 11'aminstcin, for a most eloquent

and personal statement on a subject many regard as impersonal.
I am almost sorry, however, to mention that in 1960 we had 51

e..ecutive sessions over a 7-monthi period. You will detect sonic trepida-
tion among my subcommittee members who have not been thlrough that
explerience. I[Laughter.]

uIilch of that work will not have to be redone, I expect. Perhaps
this is not the time, as I introduce the next witness, to commend people
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before our task is completed for indeed historically one day I am sure
that the names of Fisher, Kaminstein, and Ringer will, in terms of
copyright and its history of this country, have an extraordinary place.

For my part, legislatively, I would like to recall that the chairman
of the full committee, Mr. Celler, who served Congress so well for so
many years, has always felt so deeply about and has been a very great
patron of copyright.

From the legislative standpoint I thinrk he also deserves very special
recognition.

In any event, I would like to call on the person on whom we are going
to have to lean heavily, not only this morning but in days to come, in
'resolving whatever of the issues still remain.

We would be very pleased to hear from our Register of Copyrights,
MIs. Barbara Ringer.

MIs. RINGER. Thank you very much, MAr.'Chairman. I am accom-
panied by Dorotlly Schrader, general counsel of the Copyright Office,
who I hope will get me out of trouble if I get into it.

The Copyright Office has prepared portfolios consisting of 19 fold-
ers, 18 of which deal with separate issues or chapters of sections of the
bill. Some are much more important than others. On the left side of
each folder we have put the relevant sections on the particular issue,
and on the right side we have tried to summarize the contents of the
bill, give some of the background of the provisions and analyze the
contents of the bill in a rather simple, brief way.

Some of the provisions of the bill, as you wvell know, Mr. Chairman,
do not yield their meaning readily on a first, or second, or even third
reading.

In any case I hope that they will be Lseful to the committee. They
are intended for reference and not as fundamental legislative history.

But I hope-the material on the right side can be considered, in effect,
my statement on the issues that are involved at this point and be made
a part of the record of the hearings. I have also a prepared statement
which is for the record and I don't think I need to go into it in vast
detail because both you, Mr. Chairman, and Mr. Kaminstein, have
referred to the comments I have made in it.

I would, however, like to make a few points from it and then go on
to a summary of the principal issues speaking more or lebs from these
briefing papers.

[The material referred to appears in app. 9.]
As I see them now but without in any way trying to predict what

other witnesses will say during the course of these hearings because I
don't think anyone, no matter how close they aL'e to the subject, can
do that-

Mr. KASTF.NsMEIR. I urge you not to oversummarize. We do hope
that-we regard your testimony as very important at the outset to
get certain frames of reference for the committee. Some of it may
Ib lost to us if it is confined exclusively to the record.

.Ms. RINGER. I take your point, Mr. Chairman. Then I will read
at least a major part of this statement.

[The prep- -ed statement of Ms. Ringer follows:]
iL .EMENT OF BABIIARA RINGER, REGISTER OF CeVRBIGHTS

JMr. Chairman, I am Barbara Ringer, Register of'Copyrights in the Copyright
Office of the Library of Congress. I appear today in support of H.R. 2223, to
review its long and difficult legislative history, and to try to answer any questions
you have about its contents, its status, and the issues remaining to be settled.

The Federal copyright law now in effect in the United States was adopted in
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1909 and has been amended in only a few-relatively minor ways. It is essen-
tially a Nineteenth Century copyright la/w, based on assumptions concerning the
creation and dissemination of author's works that have been completely over-
turned in the past fifty years. A Twentieth-Century copyright statute is long
overdue in the United States,-and the present need for a revised law that will
anticipate the Twenty-First Century is so obvious as to be undeniable.

It is startling to realize that the program for general revision,of the copyright
law actually got underway more than 50 years ago, in 1924, and produced four dis-
tinct legislative efforts before World War II: The Dallinger, Perkins, and Vestal
Dills in 1924-1931, the Sirovich Bill in 1932, the Duffy Bill in 1934-1936, and the
"Shotwell" Bill in 1939. One of these measures passed the House, and a later
one passed the Senate, but in every case the revision Program ultimately failed
of enactment because of fierce opposition to particular provisions by certain
groups. The history of U.S. copyright law revision in the 1920's and 1930's
teaches a basic lesson; the need to work out accommodations on the critical ibsues
in an atmosphere of good will and give and take. It is a great deal easier to
recognize the validity of I his proposition than to put it into practice.

The failure of the earlier efforts at general revision of the copyright law has
been blamed on one group or another, and on the face of it there does appear to
be quite a bit of blame to go around. At the same time it is important not to
forget that the main purpose behind some of the revision bills was to permit
U.S. adherence to the International Convention of Berne. There can be little
doubt that somt o.the Congressional opposition to copyright lawv revision stemmed
from basic objections to U.S. acceptance of foreign principles of copyright juris-
prudence and to U.S. assumption of the international obligations involved in
becoming a member of the Berne Union.

After World War II the proponents of copyright law reform adopted a new
approach. It was assumed, on the basis of past experience, that efforts to revise
the copyright law in a way that would permit adherence to the Berne Convention
would continue to be futile. It was also recognized that the emergence of the
United States as a major exporter of cultural materials made our adherence to
a multilateral convention essential. Thus, efforts to secure general revision of the
copyright law were temporarily deferred in favor of a major program aimed at
developing and implementing a new international copyright convention to which
the United States could adhere without major .hanges in our law. These efforts,
under the leadership of Register of Copyrights, Arthur Fisher, achieved success
in 1952 with the signing at Geneva of the Universal Copyright Conventicn, fol-
lowed in 1954 by the enactment of revisions to thle 1909 statute permitting U.S.
adherence to the UCC, and by the coming into force of the Convention in 1955.

Noteworthy as it was, the achievement of bringing the United States into the
international copyright community -.so served to dramatize once more how
archaic and inadequate the U.S. copyright statute of 1909 had become. The autuan
of 1955, which saw the coming into force of the Universal Copyright Convention
and the, inauguration of the current program for general revision of the copyright
law, marked the end of one epoch and the beginning of another. In August 1955,
Congress authorized the formation of a Panel of Consultants on General Revision
of the Copyright Law under the chairmanship of the Reigstcr of Copyrights, and
the Copyright Office undertook a series of basic studies of the major substantive
issut~ in. olved In revision. At the same time began what has become a seemingly
endless series of meetings and discussions %ith representatives of virtually every
interest group affected by the copyright law. By now these discussills, which have
been as valuable as they have been time-consuming, must literally run into the
thousands.

The study phase ef the current revision program began almost exactly 20 years
ago, in 1955. It was supposed to take three years, but it tot . about six. It pro-
duced 35 studies covering most of what we thought at the time were the sub.
stantive issues in copyright revision. These were published, together with a large
'body of comments from the Parnel of Consultants, and I am proud to say that they
are all still in print.

The culailnation of this effort was the publication, in 1961, of the 10961 Report
of the Register of Copyrights on General Revision of the Copyright Law. The
Regibter's Report was the first of many major contributions to the general re; i-
sion program by Abraham L. Kaminstein, Mir. Fisher's successor as Register of
Copy rights. The purpose of the Reports, as Mr. Kamifistein said in his 1962 Annual
Report, "was to furnish a tangible core around which opinions and conclusions
could crystalize-to achieve the widest possible agreement on basic principles
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before proceeding to draft a revised copyright law." The Report attempted to pin-
point the major issues in revision, summarize the present law with respect to each
of them, analyze alternative solutions, and present specific recommende tions.

The Register's Report succeeded very well in clarifying the issues and in
focusing the discussions on them, but some of its most fundamental recommenda-
tions proved more controversial-than anyone in the Copyright Office had expected.
In particular, the Register's propspal for copyright to begin with "public dis-
semination" and to last for a first term of 28 years, renewable for a second term
of 48 years, provoked a flood of opposition; there was strong support for a single
Federal copyright system with protection commencing upon the creation of a work
and ending 50 years after the author's death. A series of meetings of the Panel
of Consultants on General Revision, was held between September 1961, and March
1962, at which all of'the.Report's recommendations were discussed in an increas-
ingly tense atmosphere. The heated arguments at these and other meetings actu-
ally stalled the revision program for several months and brought it to a genuine
crisis inthe later summer and fall of 1962. It became apparent that, if the entire
project was not to flounder, some method for advancing and considering alterna-
tive recommendations would have to be found. '

In November 1962, the Register announced that the Copyright Office was pre-
pared to change its position on some debatable questions and to draft alternative
language on others. He indicated that the Office was prepared to revise its recom-
mendations concerning "public dissemination" and the retention of common law
protection, and that "at least one alternative version of our draft bill will adopt
the life-plus basis for computing the term-in conjunction with a system of notice,
deposit, and registration that we consider essential." The Register also announced
that he would send preliminary drafts of statutory language to the members of an
expahded Panel of Consultants on General Revision for their comments, and that
he would convene another series of meetings on the preliminary draft. The proc-
ess of preparing draft language for cir, ulation occupied practically all of 1963, and
included a total of eight meetings of the Panel of Consultants.

The development of this preliminary draft proved to be a difficult but enor-
mously productive phase of the program. The procedure adopted provided a motive
and a forum for detailing, critical scrutiny of the language and substance of a new
copyright statute by representatives of nearly all of the groups affected. It also
created an atmosphere of cooperative effort that has survived various stresses and
strains and has continued to grow in breadth and depth.

The preliminary draft of the general revision bill that had reached completion
at the beginning of 1964 was never intended to be a final report. The next six
months were devoted to compiling, analyzing, and synthesizing a" r' t'le cerm-
ments received on the draft, to making substantive decisions ar I -langes on
the basis of these comments, and t, preparing a complete, sect'c..-hy-sectlon
revision of the bill. The draft of the bill that emerged from this process was
prepared entirely within the Copyright Office without collaboration or consulta-
tion with any private groups or individuals. The introduction of the 1964 draft
in July 1964 marked the end of ,the drafting phase of the revision program and
the opening of the legislative phase.

Like the preliminary draft on which it was based, the 1964 bill was not intended
as a finished product, but as a focal point for further comments and suggestions.
In August 1964, a full week of detailed discussions of the bill showed that a
great deal of progress had been made, but that still further revisions would be
necessary before legislative hearings could profitably begin. During the fall and
winter of 1964-1965 the Copyright Office reviewed and analyzed the many oral
and written comments on the bill.and prepared another complete revision.

At the beginning of the 89th Congress, on February 4, 1965, Representative
Celler introduced the 1965 general revision bill and the Copyright Office spent
the next three months preparing a supplement to the 1961 Register's Report.
The Supplementary Report of the Register of Copyrights on the General Revision
of the U.S. Copyright Law: 1965 Revision Bill which was published in Mayv 1965,
set forth the reasons for changing a number of recommendations in the 1961
report and clarified the meaning of the provisions of the 1905 bill.

Publication of the Supplementary Report coincided with the opening of Con-
gressional hearings on the bill. Over a, period of more than three months, between
May 26, 1965 and September 2, 1965, 22 days of public hearings were held before
your subcommittee, under the objective and dedicated chairmanship of the man
who is still your chairman, Robert W. IKastenmeie.. A. total of 163 .witnesses,
representing an extraordinarily wide range of public and private interests,



'appeared to testify. Tlie record of those 1965 hearings comprises nearly 2,000
'pages of printed text, including not only the oral transcript but also-mnore than
150 written statements. The Senate Judicilry Subcommittee under the chair-
manship of Senator John McClellan of Arkansas, heid brief hearings on the
revision bill in August 1965, but delayed a full series pending the conclusion
·of the intense activity in the House subcommittee.

Several significant factors v Ith respect to the general revision program emerged
'from the 1965 hearings. Most obvious vwere the sharp controversies remaining
to be settled on some old issues (such as the jukebox exemption, the royalty rate
to be paid under the compulsory license for recording music, and. the manufac-
turing requirements with respect to English-language books and periodicals),
and on some relatively new issues (such as fair use, and the reproduction of
copyrighted works for educational and research purposes, the liability of educa-
tional broadcasters and similar transmitters, and the status of community
antenna television systems under the copyright law).

Aside from the need to work out further accommodations on several critical
-issues, the most serious problem arising from the 1965 hearings was now to orga-
nize the massive contents of the record in a way that would overlook no signifi-
cant-comment or suggestion but that still would form a comprehensive basis for
decision-making. Working in close collaboration, the Copyright Office and the
House Judiciary Comfmittee counsel prepared summaries of every statement that
had been made, and then divided the entire corpus of the hearings into ten gen-
eral areas: subject matter of copyright, ownership, duration, notice and regis-
tration, manufacturing and importation requirements, community antenna sys-
tems and other secondary transmissions, jukebox performances, compulsory
license for phonorecords, educational copying and fair use, and educational broad-
casting and other performing rights. Each subject was then divided into sub-
topics, under which were listed every issue raised at the hearings.

This "experiment in legislative technique," as it has been called, proved effec-
tive. It enabled the House Judiciary Subcommittee, in its deliberations of the
bill, tto consider each issue in con'text, to weigh the arguments for and against
it, and to arrive at reasoned decisions. Meeting regularly, usually twice a week,
from February through September 1966, the subcommittee held 51 executive
sessions, all of which were attended by representatives of the Copyright Office.
Examining each issue in depth and then redrafting the pertinent section of the
bill as they went along, the subcommittee produced an entirely revised bill in
an atmosphere of ;'' rmal, bipartisan discussions that could well serve as a
model for similar legilative projects.

The bill, as revised by the subcommittee, was reported unanimously to the full
House Judiciary Committee on September 21, 1966, and was reported without
amendment by the full Judiciary Committee on October 12, 1966. The House Re-
port still remains the basic legislative explanation of the content of the bill, and
the reports succeeding it in both Houses have all been drawn from it.

The bill was reported too late in the 89th Congress for further legislative
action, and indeed none had been expected in 1966. In the revised form reported
by the House, it was introduce. by Representa'tive Celiler in the 90th Congress,
and was considered by the newly-constituted membership of Subcommittee 3,
again chaired by Representative Kastenmeier on February 20, 24 and 27, 1967.
It was reported to the full Committee on the last of these datesrand, after rather
heated debates in the full committee on February 28 and March 2, 1967, was
again reported to the House. This time, however, the report included minority
views by Representa'tives Byron G. Rogers of Colorado and Basil L. Whitener
of North Carolina, devoted to the jukebox issue, and additional dissent by Mr.
WVhitener on the bill's treatment of CATV.

It was becoming increasingly apparent, as the bill moved toward the House
floor, that extremely sharp and unreconciled conflicts on the Issues of jukebox
performance and CATV transmissions remained, and that there was a serious
danger that one or both of these issues could defeat the bill. The bill was con.
sidered by the House Rules Committee on March 8, 1967, and the rather ncrinlo-
nious arguments in the. Committee before it took action authorizing full debate
6n the House floor were another danger signal.

The debates of the bill in the House of Representatives on April 6, 1967, were
difficult and protracted. When the House finally iecessed after 7.00 p.m., it was
apparent that a rescue operation was essential. Over the next four days, in an
atmosphere of intense crisis, several crucial compromises were achieved, and on



Tuesday, Aprii Al, an amended 'bill was passed by the House after mildl'debate
with the extraordinary vote of 379 yeas to 29 nays. Fairly radical changes were,
made in three areas: there were drastic revisions in the provibionis establishing
copyrgh't liability for jukebox performances; the provisions dealing vili coni-
munity' ',efhna transmission were dropped entirely arid the exemptions for in-
strictionL. broadcasting were considerably broadened. On the other hand, the,
structure and content of ,the bill itself has remained substantially intact.

The Senate Judiciary Comlmittee, llwhich had opened hearings in 1965 and had
had a short series of hearings on the CATV problem in 1966, resumed full-scile,
consideration of the bill, under the joint chairmanship of Senators McClellan
and Burdick, on.March ,15, 1967. Indeed, the Senate hearings were in full swing
during the crisis in the House, and for a time the general revision program re-
sembled a two-rifig circus in more ways than one. To everyone's surprise the
record of the Senate hearings, which lasted 10 days and ended on April 28, 1967,
very nearly equals that of the House hearings in size and content.

Of the several areas that emerged as fullblown issues at the Senate hearings,
by far the most important is the problem of the use of copyrighted workli in
automated information storage and retrieval systems. This problemn was ad-
dressed separately in the context of the creation of a National Commission on
New Technological Uses which Congress enacted as separate legislation onl3 last
year, and which is still awaiting staffing.

Meanwhile, as the 1967 legislative momentum began to slow more and more,
it wvas increasingly apparent that cable television had become the make-or-break
issue for copyright revision. Although the Senate Judiciary Subcommittee worked
long and hard between 1968 and 1970 to resolve contro erbies over a number of
issues other than cable, and succeeded in reporting the revised bill to the full
Senate Judiciary Committee during the 91st Congress, it was not able to push
revision any further. An effort spearheaded by the Cop. right Office to gain enact-
hment of a "barebones" bill, containing everything except the cable section and -
other controversial provisions dealing with economic rights, also failed. By 1971
it was apparent that the bill was completely stymied over the CATV issue, and
even the issuance of comprehensive FCC rules in 1972, governing the carriage of
signals and programming, by cable systems, failed to break the impasse.

Because of this long delay, Congress has passed a series of successive bills
extending the term of copyright. These now run through the end of the current
Congress, and are scheduled to expire on December 31, 1976. The urgent plub-
lem of tape piracy- was also taken care of through separate legislation. A total
of seven S ears passed between IIouse passage of the bill in 1967 and the resunmp-
tion of its activ e consideration in the Senate Subcommiittee last year.

There may have been other reasons, but certainly the most immediate cause of
the revision bill's new momentum was the Supreme Court decision in CBS v.
Telepromptcr, holding that under the 1909 statute cable systems are not liable
for copyright infringement ihen they import distant signals. The decision was
followed quickly by favorable actions in the Senate Judiciary Subcommittee and
full Committee and, after a brief referra: to the Commerce Committee. by passage
in the Senate on September 9, 1975, by a vote of 70-1. In late November your
Subcommittee held a hearing which,, in one respect was a forerunner of these
hearings. I testified in an optimistic vein at that time, and I remain hopeful
that at long last the entire ret ision measure will be enacted into law during the
current Congress.

Is. RINGER. The Federal copyright law now in effect in the United
States was adopted in 1909 and has buen amended in only a few rega-
tively minor ways. It is essetially a 19th century copyright law, based
on assunlptions concerning the creation and dissemination of autllor's
works that have been completely overturned in the past 50 years.

A 20th-century copyright statute is long overdue in the United
States, and the present need for a revised law that will anticipate the
21st century is so obvious as to be undeniable. I

It is startling to realize that the program for general revision of
the copyright law actually got underwlay more than 50 years ago. in
1924, and produced four distinct legislative efforts before World War
II. I will not go through the bills, but the period covered was 19°4
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to 1939. One bill was produced just on the eve of World War II after
extensive consideration. That bill died because of the war.

One of these measures passed the House, and a later one passed the
Senate, but in every case the revision program ultimately failed of
enactment because of fierce opposition to particular provisions by
certain groups.

The history of the U.S. copyright law revision in the 1929's and 1930's
teaches a basic lesson: The need to work out accommodations on the
critical issues in an atmosphere of good will and give and take. It
is a great deal easier to recognize the validity of this proposition than
to put it into practice.

The failure of the earlier efforts at general, revision of the copy-
right law has been blamed on one group or another, and on the face
of it there does appear to be quite a bit of blame to go around. At
the same time, it is important not to forget that the main purpose .t
that time behind some of the revision bills was to permit U.S. adher-
ence to the International Convention of Berne.

There can be little doubt that some of the congressional opposition
to copyright law revision stemmed from basic oljections to U.S.
acceptance of foreign principles of copyright jurisprudence, and to
U.S. assumption of the international obligations involved in becoming
a member of the Berne Union.

If it had not been for that issue, the copyright law would have
been revised during that period, in my opinion.

After World WVar II the proponents of copyright law reform
adopted a' new approach. It was assumed, on the basis of past experi-
ence, that efforts to revise the copyright law in a way that would
permit adherence to the Berne Convention would continue to be futile.

It was also recognized that the emergence of the United States as a
major exporter of cultural materials made our adherence to a multi-
lateral convention essential. Thus, efforts to secure general revision
of the copyright law were temporarily deferred in favor of a major
program aimed at developing and implementing a newv international
copyright convention to which the. United States could adhere without
imajor changes in our law.

It was essential to develop and get implemented a new international
convention aimed at bringing the United States into a multilateral
copyright arrangement without requiring us to make major changes
in the 1909 law. This was done under the leadership of Arthur Fisher,
then register of copyrights. They succeeded in 1952 with the signing
of the Universal Copyright Convention, followed in 1954 by the
enactment of revisions to the 1909 statute permitting U.S. adherence
to the UCC, and by the coming into force of the convention in 1955.

Notewcrthy as it was, the achievement of bringing the TUnited
States into the international copyright community aTso served to
aramatize onlce more how archaic and inadequate the U.S copyright
statute of 19Q'3 had become.

The autumn of 1955, which saw the coming into force of the Uni-
versal Copyright Convention and the inauguration of the current pro-
gram for general revision of the copyright law, marked the end of
one era and the beginning of another. I think the dividir.g line was
August 1955.
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In August 1955, Congress authorized the formation of a Panel of
Consultants on General Revision of the Copyright Law under the
chairmanship of the -register of copyrights, and the Copyright Office
undertook a series of basic studies of the major substantive issues
involved in revision.

At the same time began what has become a seemingly endless series
of meetings and discussions with representatives of virtually every
interest group affected by the copyright law.

By now these discussions, which have been as valuable as they have
been time consunming, must literally run into the thousands, arind they
are still going on.

The study phase of the current revision program began almost
exactly 20 years ago, in 1955. It was supposed to take 3 years, but it
took about 6. It produced 35 fairly comprehensive studies covering
most of what we thought at the time were the substantive issues in
copyright revision.

These were published, together with a large body of comments from
the Panel of Consultants, and I am proud to,say that they are all still
in print.

The culmination of this effort was the publication, in 1961, of the
1961 Report of the Register of Copyrights on General Revision of the
Copyright Law. The Registe 's report was the first of many major
contributions to the gencral revision program by Abraham L. Kamin-
stein, Mr. Fisher's successor as Register of Copjrights. The purpose
of the reports, as Mr. Kaminstein said in his 1962 annual report:

"Was to furnisb a tangible core around which opinions aud conclusions could
crystalie--to achieve the widest possible agreement on basic principles before
proceeding to draft a revised copyright law."

The report attempted to pinpoint the major issues in- revision,
summarize the present law with respect to each of them, analyze alter-
native solutions, and present specific recommendations.

The Register's report succeeded very well in clarifying the issues
and in focusing the discussions on them, but some of its most funda-
mental recommendations proved more controversial than anyone in
the Copyright Office had expected.

In particular, the RIegister's proposal for copyright to begin with
"public dissemination ' and to last for a first term of 28 years, renew-
able for a second term of 48 years, provoked a flood of opposition;
there was strong support for a single Federal copyright system with
protection commencing upon the creation of a work and ending 50
years after the author's death.

A series of meetings of the Panel of Consultants on General Revi-
sions, after the publication of the Register's report,, was held between
September 1961. and March 1962, at which all of the report's recom-
mendations were discussed in an increasingly tense atmcsphere.

The heated arguments at thesb and other meetings actually stalled
the revision program for several months and brlugllt it to a genuine
crisis in the late summer and fall of 1962. It became apparent that, if
the entire project were not to founder, some methd for advancing
and considering alternative recommendations would have to be found.
In other words, the Copyright Office had to reconsider its position.
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In November 1962, the Register announced that the Cupyright Of-
fice was prepared to change its position on some debatable questions
and to draft alternative Ilanguage on others. Ite indicated that the
Office was prepared go revise its recommendations concerning "public
%dissemination" and the retention of common law protection, and that,
"at least one alternative version of our draft bill will adopt the life-
plus basis for computing the term-in conjunction with a system of
hnotice, deposit, and registration that we consider essential."

The Register also announced that he would send preliminary drafts
of statutory language to the members of an expanded Panel of Con-
sultants on General Revision for their comments, and that he would
convene another series of meetings on the preliminary draft.

The process of preparing draft language for circulation occupied
practically all of 1963, and included a total of eight meetings of the
Panel of Consultants;

The development of this preliminary draft proved to be a difficult
but enormously productive phase of the program. The procedure
adopted provided a motive and a forum for detailed, critical scrutiny
of the language and substance of a new copyright statute by repre-
sentatives of nearly all cf the groups affected.

It also created an atmosphere of cooperative effort that has survived
various stresses and strains and has continued to gro-.v in breadth
and depth.

The preliminary draft of the general revision bill, that had ilached
completion at the beginning-of 1964, was never intended to be a final
product. The next 6 months were devoted to compiling, analyzing,
and synthesizing all of the comments received on the draft, to niaking
substantive decisions and changes on the basis of these comments,
and to preparing a complete, section-by-section revision of the bill.

The draft of the bill that emerged from this process was prepared
entirely within the Copyright Office witlhou~,Dollaboration or con-
sultatioh. with ally private groups or individuals involved. The intro-
duction of the 1964 draft in July 1964, marked the end of the draft-
ing phase of the revision program and the opening of the legislative
phase.

Like the preliminary draft on which it was based, the 1964 bill
was not intended as a finished product, but as a focal point for further
comments and suggestions. In August 1964', a full week of detailed
discussions of the bill showed that a great deal of progress had been
made, but that still further revisions would be necessary before legis-
lative hearings could profitably begin.

T)uring the fall and winter of 1964-65. the Copyright Office reviewed
and analyzed the many oral and written comments on the bill and
prepared another complete revision.

At the beginning of the 89th Congress, on February 4. 1965, Rep-
resentative Neller introduced the 1965 General Revision bill and tlhe
Ctopvright Office spent the next 3 months preparing a. supplement to
thel 1961 Register's Report. The supplementary rmnt the Recrister
of Conyrights on the General Revision of the T.S opyright Taw:

'1965 Revision bill which was published in Mayv ' sot ?forth tllm
reasons for ehbnn;ns, a number of reconimmrdat.,..... in thle j91g
ren'tf and clarified the menanibn of'the provisions of tlhe i96a5 bill.

Publication of the supplementary report coincided with the open-
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ing of congressional hearings on the bill. Over a period of more than,
3 months, between May 26, 1965 and September 2, 1965, 22 days of
public hearings were held before your subcommittee, under the ob-
jective and dedicated chairmanship of the man who is still your
chairman, Robert 'W., Kastenmeier.

A total of 163 witnesses, representing an extraordinarily Wide range
of public and private iLterests, appeared to testify. The record of
those 1965 hearings comprises nearly 2,000 pages of printed text,
including not only the oral. transcript but also more than 150 written
statements.

The Sgenate Judiciary Subcommittee under the chairmanship of
John McClellan of Arkansas, held brief hearings on the Revision
bill in August 1965, but delayed a full series pending the conclusion
of the.intense activity in the House subcommittee.

Several significant factors with respect to the general revision
program emerged from the 1965 hearings. Ilost obvious were the
sharp controversies remaining to be settled on some old issues-
such as the jukebox exemption, the royalty rate to be paid under the
compulsory license for recording music, and the manufacturing
requirements with respect to Englisi-lar.,.,auge books and periodicals-
and on some relatively new issues-such as fair use, and the reproduc-
tion of copyrighted works for educational and research purposes,
the liability of educational broadcasters and similar transmitters,
and the status of community antenna television systems under the
copyright law.

Aside from the need to work out further accommodations on sev-
eral critical issues, the most serious problem arising from the 1965
hearing was how to organize the massive contents of the record
in a way that would overlook no significamit comment or suggestion
but that still would form a comprehensible basis for decisionmaking.
Let me say a personal word about those 51 da) s of subcommittee meet-
ings, since they were very significant.

Working in close collaboration, the Copyright Office and the Hiouse
Judiciary Committee counsel prepared summaries of every state-
ment that had been made, and then divided the entire corpus of the
hearings into 10 general areas: Subject matter of copyright, owner-
ship, duration, notice and registration, manufacturing and importa.
tion requirements, community antenna systems and other sec.)ndary
transmissions, jukebox performances, compulsory license for phono.
records, educational copying and fair use, and educational broad-
casting and other performing rights.

Each subject was then divided into subtopics, under -hich were
listed every issue raised at the hearings.

The "experiment in legislative technique," as it has been -called,
proved effective. I think the effectiveness will become more and more
apparent as you progress in 1975. It enabled the House Judiciary
Subcommittee, in its deliberations of the bill, to consider each issusq
in context, to weigh the arguments for and against it, and to arrive at
reasoned decisions.

Meeting regularly, usually twice a week, from February through
September 1966, the subcommittee held 51 executive sessions, all of
which were attended by representatives of the Copyright Office.
Exlmiiiing each issue in depth and then redrafting the pertinent sec.



tion of the bill as they went'along, the subcommittee produced an en-
tirely revised bill in an atmosphere of informal, bipartisan discus-
sions that could well serve as a model for similar legislative projects.

'The bill, as revised by the subcommittee, was reported unanmniously
to the full House Judiciary Committee, on September 21, 1966, and
was reported without amendment by the full Judiciary Committee-on
October 12,1966.

The House report still remains the basic legislative explanation of
the content of the bill, and the reports succeeding it in both Houses
have all been drawn fi'om it. 3

The bill was reported too late in the 89th Congress for further
legislative action, and indeed, none had been expected in 1966. In
the revised form reported by the IIouse, it was introduced by Repre-
sentative Celler in the 90th Congress, and was considered by the newly
constituted membership of Subcommittee No. 3, again chaired by
Representative Kastenmeier, on February 20, 24, and 27, 1967.

It was reported to the full committee on the last of these dates, and,
after rather heated debates.in the full committee on February 28 and

Iarcll 2, 1967, was again reported to the House.
This time, however, the report included minority views by Rep-

resentatives Byron G. Rogers of Colorado and Basil L. qW hitener of
North Carolina, devoted to the jukebox issue, and additional dissent
by MIr. Whitener on the bill's treatment of CATV.

It was becoming increasingly apparent, as the bill moved toward the
House floor, that extremely sharp and unreconciled conflicts on the
issues of jukebox performance and C.ATV transmissions remained,
and that there was a serious danger that one or both of these issues
could defeat the bill.

"The bill.was considered by the HIouse Rules Committee on fMarch
8, 1967, and the rather acrimonious arguments in the committee be-
fore it took action authorizing full debate on the IIouse floor were
another danger signal.

The debates of the bill in the House of Representatives on April 6,
1967, were difficult and protracted, to say the least. When the IIouse
finally recessed after 7 p.m., it was apparent that a rescue operation
was essential. Over the next 4 days, in an atmosphere of intense crisis,
several crucial compromises were achieved, and on Tuesday, April 11,
196 7, an amended bill was passed.bv the House after mild debate with
the extraordinary vote of 379 yeas to 29 nays.

Fairly radical lianges were made in three areas: There were dras-
tic revisions in the provisions establishing copyright liability for juke-
box performances; the provisions dealing waith commllunity antenna
transmission were dropped entirely and the exemptions for instruc-
tional broadcasting were considerably broadened. On the other hand,
the structure and content of the bill itself has remained substantially
intact.

The Senate Judiciary Subcommittee, which had opened hearings
in 1965, and had had a short series of hearings on the CATYV roblem
in 1966, resumed full-scale consideration of t..o bill, under the joint
chairmanship of Senators McClellan and Burdick, on March 15,
1967.

Indeed, the Senate hearings were in full swing during tlie crisis in
the House, and for a time the general revision program resembled a
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two-ring circus in more ways than one. To everyone's surprise the
record of the Senate hearings, which lasted 10 days and ended oni
April 28, 1967, very nearly equals that of the IIouse hearings in size
and content.

Of the several areas that emerged as fullblowrn issues at the Senate
hearings, by far the most important is the pi blem of the use of
copyrighted works in automated information storage and retrieval
systems. This problem was addressed separately in the context of
th creation of a National Commission on New Technological Uses
which Congress enacted as separate legislation only last year, and
which is still awaiting staffing from the White House.

MIeanwhlile, as the 1967 legislative momentum began to slow more
and more, it was increasingly apparent that cable television had be-
come the make-or-break issue for copyright revision. Although the
Senate Judiciary Subcommittee worked long and hard between 1968
and 1970 to resolve controversies over a number of issues other than
cable, and succeeded in reportinll the revised bill to the full Senate
Judiciary Committee during the 91st Congress, it was not able to push
revision any further.

An effort spearheaded by the Copyright Office to gain enactment
of a "barebones" bill, containing everything except the cable section
and other controversial provisions dealing with economic rights, also
failed for tactical reasons.

By 1971, it was apparent that the bill was completely stymied over
the CATV issue, and even the issuance of comprehensive FCC rules
in 1972, governing the carriage of signals and programing by cable
systems, failed to break the impasse.

Because of this long delay, Congress has passed a series of succes-
sive bills extending the term of expiring copyrights. These now run
through the end of the current Congress, and are scheduled to expire.
on December 31, 1976. The urgent problem of tape piracy was also.
taken care of through separate legislation.

A total of 7 years passed betvcen IHouse prssage of the bill il. 1967
and the resumption of its active consideration in the Senate subcom-
mittee last year.

There may have been other reasons, but certainly the most im-
mediate cause of the lReision bill's new momentum was the Supreme
Court's decision in CBS v. Telepromnpter, in March 1974, holding
that under the 1909 statute, u le s-stems are not liable for copyright
infringement when tllhe imnort distant signals.

The decision was foilo{(- i quicklv by favorable actions in the
Senate Judiciariy Subcommittee and full committee and, after a brief
referral to the Commerce Committee, by passage in the Senate on
Sentember 9,1975, by a vote of 70 to 1.

In late November, your subcommittee held a hearing which, in one_
respect, was a forerunner of these hearings. I testified in an ontimistic
vein at that time, and I remain hopeful that at long last the entire
revision measure will be enacted into law during the current Congress.

Mr. Chairman. this is the end of my prepared statement, but I
would also like to identifv seven or perhaps eight issues which will cer-
tainly come before you. I am preparing what I hone will he a s-concT
supplementary report of the register of copyrights which will h1

57-7S6--76--pt. 1-8
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available to you and also to -the subcc;;imittee by the time you need to
consider the bill in a markup sense.

This would not be something that would be part of the record of
this hearing, but I would hope that I might have a 'chance to speak
to it again later toward the end of these hearings or perhaps during
the markup sessions.

I have no intention now in trying to guess what the 'other witnesses
are going to say or in arguing anyone's case.

My feeling as the head of the Copyright Office is that my respon-
sibility is to one group and one group onl27, and that is the group
that is identified as the sole and only beneficiary of the copyright law
of the United States under the Constitution, the authors of the
so-called writings. In other words, the creators of copyrighted works
as we now know them.

I am profoundly of the belief that authors in this country have
been treated shabbily and stingily from the very beginning of our
copyright system.

And, whatever I say will be with the thought that the situation
of authors, not only as the creators of works of economic value, but
as something that is infinitely precious to our country, needs to be
promoted.

I don't think 'lhis has been done effectively under previous legisla-
tion. I will return to this point later. I am also conscious that everyone
else besides the author is a user of the author's work, and as between
users there may be arguments which are extremely persuasive for rea-
sons unrelated to protection of the author but in some respects are
irrelevant to the essential purpose of the copyright law.

In these areas I think compromises have been reached. I think com-
promises have been necessary and I think further compromises will
be made. But it is vitally important that you consider the effect of a
particular provision on the individual author and not primarily of
its effect on an economic group using the author's work for good
or for ill.

Turning to H.R. 2223, as it now stands, I will try to give you an
idea of its framework and its approach and pinpoint a few of the
major issues that you will be hearing debated in the weeks to come.

In the long, I am afraid, and rathier boring statement that I made
on the history of this project, I did want to make a point. Obviously,
there is a long history behind. the provisions in this bill, and aside from
the chairmanl, all the members of your subcommittee are coming on it
as new legislation, and you should not take it on faith.

No one .n their right mind would ask you to. What I am trying to
say, though, is that your predecessor members on the subcommittee
went over most of these provisions in vast and searching detail. And,
to a remarkable degree, aside from a few of the widely-publicized
issues like cable, your subcommittee did its work so well that the
basic legislation and its wording have become generally accepted.

A lot of things are not issues that once were, because what you did
has been accepted. I think you will realize this as you go along.

Very simply, the present law is outdated, it is vague, it is ambiguous,
it is arbitrary, and results in a great deal of'uvproductive work both
on the part of those who have to operate under it and on the part of
the Copyright Office.
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It is completely unlike any other copyright law in the world and, in
some cases, is snmply a. historic vestige. We have in this Country a dual
system of copyright. We are the only country that has this. We have a
system that consists of common law copyright in a work up to the
point of first publication. At that point the work either falls into
the public domain or it becomes subject to statutory copyright. Pub-
lication is the dividing line between common law protection and
either the public domain or the limited statutory protection of the
1909 law.

I don't think I need to stress that the concept of publication has
now become outdated and slightly ridiculous. We are now in an
era in which there are very few works that are not capable of being
disseminated by media other than print, and many works never see
print and are disseminated entirely through various electronic media.

This system has resulted in peculiarities and injustices, none of
these less than the monstrous formalities that wvere retained and added
to in t*he 1909 law. The fact is that if you publish a work, publish in the
print sense, without a copyright notice in the correct form and posi-
tion, y'ou throw your work into the public domain regardless of what
your intentions were.

The revision bill attempts to deal with the entire copyright situ-
ation as it now exists and, to the extent that it is possible to predict it,
into the next century.

It provides essentially a simple system which is nothing novel. This
system exists everywhere in the world. It is a system of a term based
on the creation of the work. In other words, when the author figura-
tively lifts his pen from his paper, he has a copyright under the Fed-
eral law and under the Constitution, and he has it for his lifetime.

Thoere is no possibility that it would expire during his life, which
is possible and in fact likely, under the present law. The ir.nernational
nolm for the term of copyright is the life of the author plus 50 years.
This is now in effect in a large majority of countries that have copy-
right laws.

IMr. DANIELrSON. Mr. Chairman, I should like to inquire.
]Mr. KASTEN.NrEMR. The gentleman from California.
.Mr. DANIULSON. MIs. Ringer, you just mentioned that automatically

ulnder the bill the creator hlas a lifetime copyright. Perhaps as we go
along as a new member of this subcommittee, I will have my present
question resolved.

As I read the Constitution it authorizes to secure for limited times
and in the absence of compelling evidence I am going to assume we
hlave the right to make that less than a lifetime.

Can you explain that difference, please ?
AMs. RINGER. There is nothing ,nconstitutional about the present

law which provides a first term of 28 years with a second term under
a renewal system of 28 3ears; and as I mentioned this second term has
been extended by recent enactments of Congress.

There is nothing unconstitutional about that. At the same time, I
wvould find myself unable to agree with any argument that a term
based on the life of the author and a finite number of years after his
deatll was not a limited term.

Obviously people die. Everyone dies and that in itself is a limited
term. If you add 50 ycars after that, you are definitely creating a
limited term.
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I think a better argument could be made that, under the present
law, when you lift the pen from the paper you have an automatic
common law copy-ight that is perpetual as long as the work is not
"published."

And I believe there might be some question as to whether or not
this is constitutional. That there are many, many manuscripts sitting
over in the Library of Congress which may well be subject to protec-
tion for generations, centuries, perhaps even eons.

This seems against the public interest. One of the arguments for a
life-plus-50 term is that not only does it provide a clearcut cutoff date
but the date is the sanle for every work that an author writes.

In other words, for all of an author's works under a life-plus-50
system, every work falls into the public domain at the same time
and youl don't have this system that we have now where you have to
do a'lot of research to determine when a work falls into the public
domain.

fMr. DANIELrsoN. Suppose Congress would enact a law which would
limit this to 10 years, which might very wvell be less than a lifetime T

MIs. RINaeR. I am not suggesting that the systenl in the bill is some-
thing dictated by the Constitution or anything other than interna-
tiona:l norms that have been established and accepted throughout the
rest of the world.

,What I am soyiny is that 10 years might be sufficient-
?,r. DANxIEIsoN-. I am only talking about constitutionality. If we

limnited a copl.right to 10 years, I can see no reason why that would
n:ot be constitutional.

}IMs. RINGER. Nor can I.
MAr. IKASTENTBIER. You may continue.
Mrs. RIN;GER. Thank you. The present bill, the bill we are now con-

sidering, II.R. 2223, in addition retains the formalities that have been
bugaboos under the present law, but liberalizes them to the extent that
they are not the all-or-nothing disasters that authors face now.

In other words, if you publish your work without a notice or with
an incorrect notice, thie bill allows you to correct your mistake. This is
true of other formalities. You would do sometliing because there is
a reason for it and not just because the law says you have to.

There is another provision which I am doubtful anyone will raise
as an issue, but I might mention in, the context of the general content
of the bill. There are reforms that are of benefit to authors and artists
with respect to ownership, in addition to the longer tLam, and one of
the most nota'ble of these is in section 203 of the bill.

Instead of the present complex and rather arbitrary and ca-
pricious renewal provisions, it allows an authoi' or his beneficiaries
to re-do a bad deal. In effect, the present law was intended to accom-
plish that result but has been nmost imperfect in doing this.

Section 203 is the reversion provision which basically allows an au-
thor, if he is still living or his widow and children and grandchildren
to terminate a transfer after 35 years under certain circumstances.

If they don't do that, then the contract continues. If they do do it,
then they have an absolute right to call the deal to a halt. In. my
opinion, despite the complexity of the provisions, it is a real plus for
authors.
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Let me say that most of the real issues that you are going to be con-
.sidering are not, going to be before you in the testimony. The real issues
are the reform of the copyright law and the things that I have been

-talking about.
The issues that you will be hearing about are very, very important

to authors, among other groups, but they are almost all outside the
basic guts, if you will, of the bill itself.

The most important of these separate issues still remains, cable tele-
vision. There were some hopeful signs in the early seventies that an
agreement might be reached on this issue, but they turned out to be

:somewhat premature.
Let me say that your subcommittee in the middle sixties was a

pioneer on this issue. It hit your predecessors cold. There had been
.some consideration of. this in the context of FCC relgulations and
Senator Pastore had sponsored a bill in the communications area.
But in ternm of the major issues raised by copyright liability for
cable operaus, no one before you, in my opinion, had come to grips
with the ultimate problems, the question of division of markets, and
the importation of local as against distant signals and how the whole
thing might be wcrked out in a way that will benefit authors.

Y our first essay on this, your bill that was put before the House
in 1967, was a pioneering effort, and no one should be ashamed of it.

I think it is recognized today as more sophisticated than anyone
.could have expected for a bill at that time. You recognized complex
truths about this important public issue before others dii and in fact
up until the end of the sixties, people were still asking, what is cable
television ?

This issue, I believe, is finally approaching a resolution, although
there will be sharply conflicting testimony. You cannot blame people
for wanting to get the best deal they can, and nothing is black, white,

-or even gray on this issue.
I will answer any questions that y6ou have. The bill itself establishes

a compulsory licensing system which in effect is based on this prin-
cir.le, that if the FCC says that a system can carry a signal, then the
system automatically has a compulbory license to carry that signal
and the copyrighted program, on the signal, and there is an

-elaborate compulsory licensing plrocedure and a complex schedule of
fees that cable systems woulc have to follow and pay in order to
insulate themselves from liability for copyright infringement.

Essentially, the thing is basically a complete compulsory license.
The bill that you reported in 196(; did not have a compulsory license
for CATV, although you considered it. It did have exemptions and
.complete liability. It was black and white and no gray.

What has emerged is quite different and yet I think that the prin-
ciples underlying it are still the same principles and f thinklll the result
is probably an acceptable one.

The tet mniony you hear, I hope, will be largely over the details of
the system and not whether or not cable ought to pay. There will be
some testimony to this effect, but it seems to me that maybe lie are
beyond that point. As things stand now, it is mainly a question of
mow they pay and how much.

Another issue which wvas not dealt with by your committee at all,
.although you heard testimony on it, was that of library photo.
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copying ind I would rank this as the second most important issue in
the bill.

It is now dealt with in section 108 of H.R. 2203. The reason that you
did not report a provision on this subject was that the parties re-
spectively, and for absolutely opposite reasons, agreed that the bill
should not address the problem.

At that time, and it was before the full impact of library photo-
copying and phot ocopying machines generally had been felt, the feel-
ing on the part of i!he copyright owners was .hat a provision specify-
ing explicitly what the liability of libraries would be would have dele-
terious effects, since the owners felt that they had complete rights and
libraries should not photocopy at all without paying. The library
community felt just the opposite.

I think it was a mistake for the bill to say nothing. Looking back,
I think that some provision on this was essential. What has emerged
in section 108 has been fought over in a friendly way for a number
of years in the Senate context. Essentially, section 108 insulates
libraries from liability for the operation of coin-operated machires
on their premises and allows them to photocopy single copies of
articles and excerpts from journals and books, andl so forth, in their
collections. If it is clear that a work is out of print, they can make
a single complete copy for a user. Some of this activity can be carried
out for inter-library loan purposes.

The big issue in section 108 is found in subsection (g), and the brief-
ing paper in the folder that I will give you goes into this in sonme
detail.

U'nder the final version that emerged in the Senate, after saving
what libraries can do, the bill says that this does not apply to multiple
copying, including making multiple copies one at it time and it does
not apply to single copying when it is clone systematically.

It is still not altogether clear in anyone's mind what systematic
copying means, but there is a good deal of concern on the part of
librarians as to the chilling effect this would have on their interlibrary
loan and network activities which are ongoing and very important as
a public issue.

This is something that badly needs resolution. You passed and the
President did sign on December 31 of last year, a bill setting upl a
national commission that has as part of its mandate, a study of this
problem.

At the same time you yourselves, will have to decide what section 10S
and specifically section 108(g), says on this particular subject. There
are other activities going on in the library photocopying arena and
you will hear more about them as your hearings proceed.

An issue of great immediate importance in the subcommittee level
right now is the liability of public broadcasting. In 1906 your subcom-
mittee agreed that instructional television should be given an ex-
emption to a certain extent from copyright .liability and during the
House debates, this exemption w as expanded.

But at the same time the exemption was limited to instructional
television. Public broadcasting which to some extent enjovs an exemp-
tion today would be liable under II.R. 2223. The public broadcasters
and their representatives have been seeking a very broad and far-
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reaching compulsory license with respect to the use of copyrighted
material other than motion pictures, audiovisual works and dramatic
works.

Their concern is with the high cost and difficulty in getting clear-
ances and the fact that their budget does not permit them to do the
clerical work or to pay extensive royalties.

The Senate subcommittee staff is now engaged in a series of meet-
ings trying to resolve this issue. The signs are relatively hopeful and
perhaps with certain amounts of good will and cooperation, you will
not have to face what is liknown generally as-the Mathias amendment,
which would be the proposal for a compulsory license covering public
broadcasting.

Related to this is another amendment put forward in the last Con-
gress by Senator Bay3h which would extend to al unlimited amount
the number of recordings, tapes. that an instructional broadcaster
could make of broadcasts for use in delayed broadcasts or ' roughout
the whole complex of instructional broadcasting.

In my opinion, this is an important issue but it is not as important as
the Matblias amendment, and I expect t.he two will be considered
together whenever they get to you,

In the area of jukeboxes, a very difficult compromise was achieved
in 1967 and, astonishingly, it has held up. This involved a compulsory
license for jukebox performances with a payment of $8 by jukebox
operators per box pler year, the payments being made into the Copy-
iight Office and then disbursed under the procedmur provided.

As a result of the cable , ars in the Senate, ~n amendment was added
which establishes a copyright tribunal, chapter 8 of the bill, and gives
it a double mandate. Fiist. in certain cases, the tribunal would settle
disputes with respect to the disbursement of fees. This does not seem
objectionable to most people. °

But in addition the tribunal would be called upon, through what in
effect is a compulsory arbitration system, to review die rates of the
compulsory licenses that are set under the bill, and recommended
changes Which would become effective unless Congress chose to wipe
them out.

The jukebox operators objected to $8 being subjected to a review,
and in the Senate consideration last September, Sellator Ilollillrs put
forward an amendment that took the jukebox rate out fromn under the
tribunal review. This is the form in which the bill now appears.

The jukebox rate is frozen at $8 and it is not subject to review. I
am reasonably sure you will hear testimony on this issue in the davs
to come.

I believe that this is the only real issue remaining with respect to the
jukebox problem which, without any question, was our biggest head-
ache in the early sixties.

The other economic issue that you will hear testimony on is the
amount of the rate for the old traditional compulsory license covering
the making of sound recordings of musical compositions.

The 1909 law was a pioneer. It adopted the first compulsory license
in any field. It established a system which is still in effect today that
allows a record producer to make a record of a copyrighted musical
composition without permission if he follows a compulsory licensing
procedure and pays 2 cents per record per song.
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One can wonder how 2 cents in 1909 could possibly still be viable
today. The answer is probably that the LP resulted in the unit price
going from 2 cents to about 20 cents or in some cases 24 cents as a
'ceiling.

But at the same time it has been argued very forcefully 'hat the 2-
cenit rate is infinitely too low, even considering the LP and the other
structural changes that have occurred in that industry. In the 1965
hearings, there was massive testimony of a statistical nature dealing
-with the validity of the 2-cent rate.

Your committee agreed to 21/½ cents as a reasonable rate at which to
peg the royalty.

The Senate, facing an inflationary curve which had only just started
in 1965, raised the fee to 3 cents after considering at one point a 31,/2-
cent rate. This is still a very, very sharp controversy and I think you
better prepare yourself for quite a lot of statistics within the coming
-weeks.

Finally, and the seventh issue that I will mention, is the performance
right for records which has the-as the chairman mentioned-

Mr. IAST.A.IEIER. May I interrupt? I have five: Cable TV, library
photocopying, liability of public broadcasting, jukeboxes, public
recording.

MIs. RINGER. I am sorry. I accidentally skipped one, the question of
-educational use other than broadcasting and it will be the subject of
one of your days of testimony, if not more. In the 1965 hearings, you
heard a good deal of testimony on the issue of classroom photocopy-
inf and other copying by teachers of copyrighted material.

This was put forward in the context of the fair use provision which
is now section x07 of the bill and is a rather general statement of the
·doctrine of fair use.

The question was whether or not a vague provision of tlhis was suf-
ficient to give teachers guidance as to wplat they could and could not
'do with respect to copyrighted material, except when they had at their
fingertipb a good deal of electronic and other machinery for using copy-
righted materials and making them available to their students and
pupils. At the time, you sought to solve this problem by considering
.all of the arguments that ha(l been made and attempting in the report
to lay out what the committee regarded as fair use in this context.

There are about four closely packed pages still in the report, in the
Senate version, that reflect your committee's actual drafting of what
you considered the scope of fair use to be in this context of classroom
teaching.

This has not, I think it is fair to say, satisfied the educatiol.al rep-
re.bentatives. I believe you will hear proposal. on this issue and I would
list this as one of the seven major issues.

An adjunct to the seven is the copyright royalty tribunal which is
an issue in itself but arises in lhe context of three of the other issues
and also of a fourth, which is the seventh of the major issues, the per-
-formance right in records.

The testimony in 1965 on this issue was very interesting. The
record producers put forward a very strong case for anti-piracy legis-
lati .. , and during the hearing, after testimony by performers and per-
formers' representatives, they added to that a proposal for a per-
forming rig It in recordings. That would mean payment under some
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sort of system for playing records on disc jockey programs, for playing
records on jukeboxes, and for playing records on cable television and
music systems.

I draw a distinction at this point between the music on the record
and the recording itself. The music is already protected against all of
these uses except cable and jukebox and would be protected against all
of them under the bill.

The stopgap legislation that you passed in 1971 effEctive in 1972,
created a copyright in a sound recording that would extendf to any
creative elements present in the recording but limited it to the particu-
lar situation of so-called piracy, unauthorized durplication, usually on
8-track cartridges.

This legislation which was temporary in its 1971 form was stand-
ardized as permanent legislation in 197i4 and is now part of the copy-
right law. I don't regard "piracy" as an issue. It may become one.

What is an issue, and the major issue in the Senate consideration of
the bill in 1974, was the proposal that a performing right be added
to the law that would allow the collection of royalties for the plaSing
of records · s such on radio, television, cable, jlukeboxes, and so forth.

The sponisor of this legislation in the Senate was Senator Scott. The
bill contained this provision when it went to the floor of the Senate
and was knocked out in a rather heated debate during that con-
sideration.

Senator Scott has reintroduced the proposal as a separate bill and
Representative Danielson has introduced the same bill. In the Senate
subcommittee I gather there will be hearings on the Scott bill and there
is a possibility tant it might be joined with the revision bill.

In any case it is not a piece of sepalate legislation in its real effect.
I think it is something your subcommittee should consider as part of
the overall picture of general revision.

I repeat, however, that the Danielson bill is a revision of the 1909
law, which is the approach that is being taken in the Senate by Senator
Scott. I am not sure I have made that clear.

I should say on this point that I believe very strongly that sound
recordings and the performances incorporated in them are creative
works, that they are the writings of an author, and that they are sub-
ject to copyright protection under the Constitution.

There is no doubt about this in my mind and I believe that your ac-
tion in passing legislation that recognizes sound recordings as copy-
rightable and protects them against piracy is consistent with that
view. It is not whether they should be protected but how they should
be protected, whether protection should go beyond piracy to include
the payment of royalty for performances by various media. In prin-
ciple, I support that, too.

I think that the wvays of working it out need to be carefully con-
sidered. The proposal in the old section 114 in the Senate version in
1974 had problems of a practical nature, but I am not sure that they
are insuperable.

These are the seven major issues and much of the testimony you will
hear will be centered around them and will be economic in nature. In
addition to this you will hear discussion at various points of the manu-
facturing clause, section 601 of the bill, and which is a disgraceful
vestige, in my opinion, of 19th century protectionist thinking.
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The manufacturing clause was added in the 1891 Copyright Act as
the price the printers exacted for allowing copylight to be extended
to foreign authors. They had been getting a free ride up to that point
and they insisted that, as a price for allowing Dickens and Tolstoy to
be protected in this country, the works could not be copyrighted un-
less they were printed here.

This provision, which was bad legislation to begin with, has become
eroded over the Xyears and in 1965 it was eroded some more. The Reg-
ister s initial recommendation was that it he done away with. It became
apparent that it could not be knocked out of the bill without a major
fight.

As a rebult, it has been retained with a considerably narrowed scope.
I believe that the principal argunments you will hear, perhaps tomorrow
and in succeeding days, involve the fact that we aie now equating
Canada with the United States in terms of the place of manufacture,
and this raises a host of technical questions which I won't go into. I
think there has been accommodation among the parties and there-
fore it is unlikely you will find people attacking the manufacturing
clause out of hand, as I have just done.

Yet personally I find it very, very bad legislation and would like to
see it gone. It may not be practical to do that.

I believe you wvill also hear testimony from artists and their repre-
sentatives s ith respect to the unsatisfactory situation of artists under
the present law.

I think this is a valid argument. The revision bill would help artists
but probably would not go as far as they would like it to.

iMr. KASTENMEIII];R. A hen you say '"artists," whom do you have in
mind ?

IMs. RINGER. Painters, sculptors, graphic artists. and designers. I
wanted to mention the design bill. Title II of the bill is a completely
separate piece of legislation which was conjoined with the revisiomr
bill in the Senate more or less as legai,latiie expediency at the time.

The two problems are related and I have no objection to them being
addressed together. I think this is probably a good idea.

But you will find differences in approac. betwee1n them, and a bridge
provision in section 113 deserves your,atteintion. I think the densi, n bill
is a ,good bill and it deserves to be passed whtther as a title II of this
overall omnibus revision or separately.

It is then unclear whether there will be a dccbtte over it. There has
not been in the Senate.

There are other issues. There is a proposal that would exe:npt a
proprietor of a ballroom or similar place of ent,.tainm:nt from
liablity and place the liability on the performing organi:,ation.

There are undoubtedly dozens of other little or perhaps not so little
issues that will arise during these hearings. But I have tried to
give you the overall framework of what you will be hearing) annd in my
opinion you do not need to go back to ground zero.

I don't think you need to start at the beginning. I think you can
consider many issues settled, thanks to your deforts in the sixties. Your
problem is not a simple one but I think it is somethi;g that is solvable
and I am extremely encouraged by the scheduling of hearings and the
general atmosphere that I find here today.

Thank you, M/r. Chairman.
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Mr. IASTENXtEIER. Thank you, MBs. Ringer, for a' very comprehensive
review historically of tt'bissues involved m copyright law revision.

The Chair will state, that at our next hearing, we will have Govern-
nlent represented by three other entities, the Justice Department, the
Commerce Departmlent, and the State Department, and to some extent,
other aspects will be more deeply explored wAith reference to the bill in
terms of its administration from the governmental point of view.

I have at this point just a couple of questions and then I would like
to field to my colleagues. From time to time there have been argu-

eiints made that we could leave something out of the bill.
Indeed, from time to time, certain areas have not been covered in the

bill. But is it not the case, this being a unified code, that the operation
of the bill does apply whlther or not we specifically deal withea subject
or not ? That is to say, all we have done in a sense is by our nonstate-
Inent, to leave the matter somewhat unresolved in terms of potential
litigation .

iTherefore, we can really not fail to deal with an issue. It will be
dealt with one way or the other. The code, title 17, will cover it. So we
have made a conscientious decision even by omission. Do you agree?

IMs. RINGER. I would agree. In 1909 there was probably no intention
to protect sound recordings. I think the legislative history would bear
this out although it is ambiguous. In the early 1970's there was an in-
crease in record piracy because of the increasing popularity of 8-track
cartridges. As a result, there was a major effort to get States to pass
legislation or to enforce common law protection of what were clearly,
in a layman:s sense, published works because of the lacuna in the 1909
statute. There was no explicit protection. This issue went all the way to
the Supreme Court and the Supreme Court upheld the validity of a
State criminal statute against record piracy ori the ground that Con-
gress had not preempted that protection since it had failed to act.

You may not even be refraining deliberately from giving protection,
which I think was the thrust of your question. You may, in fact, be
handing them State protection which is variable and inconsistent in
many cases and has a lot of undesirable features. These were the very
undesirable features that MIadison mentioned in the "Federalist
Papers" when he was defending the copyright clause in the
Constitution.

MIr. KASITENIEInR. By virtue of passing this bill, we will deal with
every issue. Whether we deal with it completely or not for the purpose
of re solving the issues involved is the only question, not whether it has
dealt with the four curners of the bill because the four corners of the
bill will presume to deal with everything in copyright.

[Ms. RTINGm. I quite agree, Mir. Chairman.
MIr. £AsTZ-NrTERn. One of the apprehensions that, as we develop

this.bill and probably future amendments to it, .is that by creating
rights and extending rights, we might make the law very compli-
cated given the present state and future state of society, that the
business of getting clearances And knowing what levels of rights are
really being a.ccorded may get extraordinarily difficult, particularly
for users.

What is your comment to that?
MIs. RINGER. This has been a concern to us in the Copyright Office,

too. There are some situations-and I think cable is one of the best
examples I have ever seen-that are so intrinsically complicated tliat
you cannot deal with them in a broad-brush way.
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I think that your efforts-to deal with the CATV problem in 1965
which were attacked as being terribly complicated are extraordi-

narily clear and simple compared to the FCC regulations which in
effect did the same thing.

At the same time, I am very disturbed about the increasing reliance
on compulsory licensing to resolve difficult conflicts. The law is so out
of date that there are now areas in which authors are simply not being
protected at all. In these areas there have built up user interests that
are so strong and so deeply embedded that to impose outright copy-
right liability, with no if s, and's or but's, would create very serious
problems.

Because the 1909 law has been allowed to become hopelessly out of
date, you have to comprcmise, and the obvious compromise in many
of these cases is compulsory licensing.

qWhen you begin this game in areas now protected under copyright,
where the protection already exists and licensing arrangements have
already been made, then I think you are doing something very drastic,
and the ultimate result could be substantial changes in the character of
copyrights that might actually make it harmful to the author rather
than helpful.

fMr. IKASTENMNIER. Now, I would like to yield to the gentleman from
California, Mr. Wiggins.

Afr. WIGGINs. Following you will be many witnesses who will reflect
their economic interests and you rriay be one of the few witnesses who
do not have an obvious economic stake in this bill.

Can you help me A ith some of the problem policy issues which may
pervade all of these sections of the bill? I think I can understand a
person's economic ax. I respect their points of view. But, I am not
sure I really understand the public policy issues involved and I would
like your assistance.

Ms. RINGER. The 1909 Joint Congressional Committee, in its report
No. 222p, made a statement which has been quoted many times and
which I agreed with at one time, but which I have ceased to agree with.

I will paraphrase it. It was that copyright is not for the protection
of the author, but for the public and that where the author's interests
and the public's interests conflict, the author must yield.

This sounds great and for a long time, I felt that this was probably
correct. But, the more I have looked upon the status of authors in this
country and the fact that the public interest is badly served when
authors ttre badly served, I have felt that too often the public interest
has been identified with economic users rather than with authors.

In recent years. partly as a result of this whole revision exercise, I
have been trying to gage individual issues in terms of their impact
upon creativity and authorship, which I consider the ultimate public,
interest.

The Constitution speaks of the desirability of promoting the prog-
ress of science and useful arts, science in the broad sense of learning or
knowledge, by offering protection for linlited tinmes to authors and
inventors.

It seems to me that it is this protection, the exclusive rights that are·
supposed to be granted to authors, that is the ultimate public interest
that the Constitution and its drafters were thinking about.
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I do not think that this has ever been fully or even partly realized
in ally copyright law we have had in our entire history.

Mr. W IGGINs. I Tas wondering if you would place the dissemination
for the benefit,of the public-and I might add for the profit of the
disseminators-on an equal plane with tile protection of the authors
and inventors?

Ms. RINGER. Yes. I think that the system that we have had has been
based on the desire to induce dissemination, make works available
to the public by offering protection to authors.

I think that this system is now subject to some difficulty because of
the fact that the new technolcogy has made it an absolute detriment to
disseminate. In other wo. '-. an author in certain situations who lets
the bird out of the cage, finds that there is no way to regain it. that
once he has made a tape and it has been ;played over the radio or tele-
vision, he finds suddenly it is being pirated or made in duplicates all
over the country.

It is very, very difficult in that situation for him to realize any
economic gain or reward for his creation and there may besituations
in which he would prefer to keep his bird in its cage, so to speak.

I am speaking in terms of music, but I think the example is better
in some areas where there is a more realistic possibility of exercising
complete control.

The task of your committee, as I see it, 'is to try in some way to
evaluate the impact of the new dissemination media on the basic task
of giving authors a reasonable return and inducing them to let the work
go out to the public.

We are in really big trouble on this, in my opinion, at the moment.
Mr. IWIGGINs. Thanlr you.
Thank you, Mlr. Chairman.
Mr. KASTENmEIER. The gentleman from California, 'Mr. Danielson ?
Mr. IDY.NTLSON. I wish to thank BIs. Ringer, Mr. Lorenz, and

MIr. Kaminstein for their contribution this morning. It was most
helpful.

'Will 3Ms. Ringer be back again ? I have a couple of questions.
Mr. KASTENXIEmn. AS a matter of fact, yes. ¥We will have MIs. Ringer

back perhaps at an earlier time than later because it is obvious today
we will not have time for extended examination on a number of issues
which have been raised.

Mr. DANIirLSON. All right.
Beyond that, I want to thank my colleague, MIr. Wiggins, for raising

the point lie just did raise and for your response to it. It was directly
responsive to one question in my mind. As I read the Constitution, the
justification for copyright in the first place-and the only one in the
Constitution-is to promote the progress of science and useful arts.

So far as I -am concerned, any legislation which I will support will
h.,, o to be calculated to achieve that end, to promote the progress of
science and useful arts.

The copyright is the means through which that end is accomplished
and that wvill be, I believe, the general rule that I am going to follow
here.

I wish to thank M[r. Kaminstein and commend him for the magnifi-
cent perception of the legislative process which is set forth in the next
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to the last paragraph of his statement, and of the responsibility of the.
Congress in meeting that process.

I wish every legislator would include that as part of his morning
devotions or ablutions.

Mr. KASTENMEIE2R. The gentleman from Massachusetts, Mr. Drinan ?
Mr. DRINAN. I want to welcome ~Ms. Ringer back. I am sorry I had

another subcommittee. That b,-;ommittee was about banlruptcy, and
the Congress has been even % ¢pathetic about bankruptcy than
about copyright laws. t*

I thank you for your appearance here toda3 and I wish to thank the
other two witnesses.

Thank you.
Mr. IASTENmEIER. The gentleman from ANew York, 3Ir. Pattison?
Mr. PATTISON. I have no questions.
Mr. KASTENMEIER. I am astounded. [Laughter.]
Probably it is the better part of wisdom, since the House is in ses-

sion, to terminate at this period and to thank all three witnesses,
Mr. Lorenz, Mr. Kaminstein, and M3s. Ringer. for illuminating the
subcommittee and updating it on tle subject of copyright.

Particularly what Ms. Ringer has contributed this morning will
raise a number of other issues, other questions with which I ant in
entire agreement w'ida the gentleman from California, Mr. Danielson,
on and sued st :urther colloquy.

Rather-than get into those thickets at this hour, I think we will let
the morning testimony stand. It does sound not only hopeful, but gi\ es
us the frame of reference for now proceeding hopefully to a succecs-
ful end.

In conclusion the Chair desires to again thank our witnesses this
morning.

Mr. DANIELSON. Is there any chance of getting a ]arger room for
tomorrow ? There are a lot of people standing up back there that would
rather sit.

Mr. IIASTFNMEIE. We will do what we can do in that regard. The
committee is very impressed by the public interest. We will try to bring
additional chairs in and accommodate those standing today.

Tomorrow we will have representatives of the Justice Department,
Commerce Department, and the State Department on the question of
general copyright revision. 'intil then, the subcommittee stands
adjourned.

[Whereupon, at 12:10 p.m., the subcommittee adjourned, to recon-
vene at 10 a.m., Thursday, IMay 8, 1975.]
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Was.hington, D.C.
The subcommittee met, pursuant to call, at 10:10 a.m. in room 2226,

Rayburn House Office Building, IIon. Robert IV. KIastenmeier [chair-
man of the subcommittee] presiding.

Present: Representatives Kastenmeier, Danielson, Drinan, Bad'11o,
Pattison, and Railsback.

Also present: Herbert Fuchs, counsel; Bruce A. Lehman, counsel;
and Thomas E. M^l~iey, associate counsel.

Mr. IKSTENMRIER. The committee will come to order. This morning
is the second morning devoted to hearings on the subject of H.R. 2223
and other bills relating to the general revision of the copyright law.

We are pleased to hax u as our first witncss this morning represent-
ing the State Department, Depu*yt Assistant Secretary for Commercial
Affairs and Business Activities, the Honorable Joel W. Biller. Mr.
Biller is accompanied by Philip R. Trimble, Assistant Legal Adviser
for Economic and Business Affairs.

Is Mr. Billet here?
Mir. BILLER. Yes.
MIr. KASTENMrEIER. We will be happy to hear what you have to say.

TESTIMONY OF JOEL W. BILLER, SECRETARY FOR COMMERCIAL
AFFAIRS AND BUSINESS ACTIVITIES, DEPARTMENT OF STATE

M.r. BILLR. Thlank you, &Mr. Chairman. MIr. Trimble is sitting on
my right and Mr. Buslinel is on my left.

I greatly appreciate having the opportunity to present the views
of the State Department on lH.R. 2223, for the General Revision o'.
the Copyright Law, title 17 of the United States Code, and for other
purposes. Although we take exception to one secticin in this bill, the
DeparLment otherwise supports the enactment of this important
legislation.

.&s the committee knows, the present U.S. copyright law is essen-
tially the same as the act of 1909. Since that date, great advances have
been made in technology and techniques for communicating printed
matter, visual images, 'and recorded sounds. These advances have
created new industries and methods for the reproduction and dissemi-
nation of copyrighted works.

( 119)



120

The State Department believes that a modernization of the copy-
right law to take into account the important technical advances in
the copyright field is in the interest of both the authors and the users.

My comment will be directed to those sections of H.R. 2223 which
relate to the conduct of our foreign relations and therefore are of
special interest to the Department of State. These sections are the
following: Seltion 101 regarding subject matters of copyright and
national origin; section 302 on the duration of protection; and section
601 on restrictions against importation of certain copyrighted mate-
rials from other countries.

Section 104 is relevant to our international interests in that ':, speci-
fies the occasio1. when foreign works, that is, works produced by
nationals of countries other than the lUnited States, will be granted
U.S. copyright protection. Essentially, section 104- continues the reci-
procit.y approach contained in the present law with respect to pub-
lished works; that is, the United States gives foreign citizens
protection equal to that given by the foreign country to U.S. citizens.
It is thus consistent with generally accepted international practice in
most countries and has the support of the Department.

Of particular reclevance to the Department's interests is section 104
(c) ("Subject 5Matter of Copyright: National Origin ) which deals
with the possibility that a foreign government might take action in
the U.S. courts to divest its to their works
or to block publication of their works within the United States. We
do not have any evidence that an action of thib nature is likely to occur.
But if it did, it would represent undesIrable official interference with
the freedom of individual expression, and we therefore beiieve that it
should be guarded against.

It is important to note that the international copyright system
embodied in the Ulniversal Copyright Convention is intended& to
"insure the respect for the rights of the individual and encourage the
development of literature, the sciences, and the arts." These convention
obligations should be kept in mind with respect to any action to
suppress free communication in the United States of ideas and litera-
ture unacceptable to authorities of another member state of the
convention.

We understand that other U.S. Government agencies are drafting
language to accomplish the purpose of Section 104(c) in a technically
different manner. We have not reviewed tCese proposals and there-
fore are unable to express our opinion on, them. IHowever, we sup-
port the aim of appropriately drafted legislation that would deny
effect in US.S. courts of a foreign nation's Yaws or practices designed
to deprive the authors of that country of the rights to publish and
protect their literary and artistic works in the United States.

Section 302 deals with the duration of copyright, that is, term of
protection. It is one of the most important, if not the most important
provision in the copyright revision bill. Essentially, section 302(a)
provides for a copyright term of the life of the author plus 50 year§
after his death. Such a term of protection ould be more in line
with the practice of most countries of the international copyright
community and would also remove a major obstacle to the possible
adherence of the United States to the Berne Convention for the Pro-
tection of Literary and Artistic Works. Our membership in the
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Berne Convention would facilitate and simplify interniational copy-
right protection for U.S. nationals. Therefore, we strongly support
the term of copyright protection proposed in section 302.

Section 601 concerns the so-called "manufacturing clause" which is
designed basically to protect the U.S. printing industry. As you know,
this section prohibits the importation into or the distribution within
the United States of English language books authored by U.S. na-
tionals living in the United States, or domiciliaries, unless the copies
are produced in, or are made from type set in, or plates made in, the
United States or Canada.

We are pleased that section 601 would, on the wh6le, move in the
direction of liberalizing the present manufacturing clause. For ex-
ample, a violation of the manufacturing clause as regards a book
would not affect the right of the copyright proprietor to authorize a
motion picture version or other use of the book. It would merely
affect enforcement of copyrights with respect to publication as a
book. Further, the number of copies manufactured abroad that may be
imported has been increased from 1,500 to 2,000.

Despite this liberalization, however, section 601 would continue
the protectionist features of the manufacturing clause. This kind of
protection is fundamentally inconsistent with basic U.S. policy in
international trade. For several decades we have pursued a policy of
reducing tariffs and nontariff barriers in the interest of promoting an
open international economic system. We believe that the broad trading
interests of the United States and its people continue to be the best
served by a general reduction of trade barriers including nontariff
barriers. This is the policy we are carrying forward in the current
multilateral trade negotiations being undertaken in Geneva under
the authority of the recently enacted.Trade Act.

During this round of negotiations attention will be focused par-
ticularly on nontariff barriers, and one of our major negotiating
objectives will be to reduce or eliminate nontariff barriers of other
countries which restrict U.S. trade. We believe that it is important
to note this inconsistency in considering the continuation of the manu.
facturing clause.

Furthermore, the exception for Canada introduced by this bill into
the manufacturing clause would violate our obligations under the
G.ATT and v'arious bilateral treaties. The United Kingdom has pro-
tested and we expect that other foreign countries which are being
discriminated against by this measure will protest, tht,eby intro-
ducing an element of discord and potential retaliation into our rela-
tions with those countries.

Specifically, MIr. Chairman, the exception would violate our obli-
gations under article XIII of the GATT which requires nondiscrim-
inatory application of quantitative restrictions, and the United States
would be obligated to scek a special waiver from the GATT contract-
ing parties to permit this exception. This procedure would be particu-
larly undesirable at this time in view of the'opening of the new
round of multilateral trade negotiations at Geneva. The exception
would also violate commitments in various FCN treaties, which we
have concluded with most of the other industrialized nations.

These treaties normally impose obligations on theU (nited States to
notify and consult before it introduces nontariff barriers on important
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products. of the other country, and forbids the prohibition of the
other country's products unless the, product of third countries are
similarly prohibited.
.. In conclusion, the Department of State believ-es that the updating
of the U.S.' copyright law is most desirable, and we support the enact-
ment of H.Ic. 2223. A modernization of the copyright law to take
into account the important technological advances in the copyright
field is in the interest of all members of the copyright community. It
is also important in bringing the United States in step in copyright
with the other principal countries of the world. We hope, MIr. Chair-
man, that the objections to the bill that I have noted will be given
se, Jus consideration by your committee.

Thank you, Mr. Chairman.
Mr. KIASTEN.rs ER. Thankl you, Mr. Biller. I appreciate your state-

ment and your appearance. In the past, we have had MIr. Harvey WVil-
ter from time to time representing the Department and we know him
well.

lay I ask as to what extent does your Department coordinate its
view witll respect to the legislation under consideration with either
the Co)py right Office, the Department of Commerce or the Lepartment
of'Justice?

Is there any particular' coordination of views with respect to, say,
representing the view of the Administration on the bill ?

r. BILLER. . Yes, AIr. Chairman, I think tLere is. We maintain daily
contact with other agencies on the international aspects of the bill.
*We are aware of the vievws of the other agencies and certainly on an
informal basis there is a great deal of consultation.

Mr. KIASTENREIER. You indicated you opposed one section, referring
to the manufacturing clause section.

Mr. BILLER. Yes, sir.
MIr. KASTENMEIERn. But, you indicated a reservation about section

104(c). I wonder whether you could, by using a hypothetical, demon-
strate precisely the effect of that in terms that we would understand.

For example, if country x would insist that copyrights within
its nation were, in fact, state held or state owned it could move in our
forums -to represent that state as the holder of a copyright, notwith-
standing the fact that the author we would normally recognize him to
be a different entity than the state. Is that what you re driving at?

Mr. BILLER. No; our position is that we favor the enactment of that
section in order to promote to the maximum the individual freedom
of authors. If a particular author lived in a country whose domes-
tic system required that the government of that country hold the copy-
right and that author managed to publish his work mn the United
States, even though the government of his country was the legal holder
of the copyright, we would fav'or the enactment of this legislation to
prevent that government from suing in the U.S. courts to prevent the
publication.

Mr. KASTrFNhrMEER. I can understand the policy reasons on both sides
of that one. It would be very difficult. I understand the basic motiva-
tion.

How could you expect to have some continued comity with that gov-
ernment with respect to the field of its endeavor?

Mr. BILmEn. Well, there are-two points I would like to make. First,
we believe that the importance of promoting freedom of thought and
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the importance of communication across international borders is more
important than some of the other considerations involved. Second,
with regard to some of the countries which have this kind of system, we
have noindication whatsoever that they have any intention of bringing
suit in American courts.

So, we don't believe it is a real problem that we would have. In the
case of the government of the Soviet Union, for example, which has
such a system, we have no indication that they will bring suit in
American courts to prevent the publication in the United States of
works of dissident Soviet authors.

Mr. IAsTENmrEIER. I see. It is the policy of the State Department,
notwithstanding the success of the Universal Copyright Convention
and its membership, that we should be in a position to adhere to the
Berne Convention nonetheless; istlthat correct?

Mr. BILLER. Yes.
Mr. KASTENIF.ER. In your view, does the passage of this bill, in its

present form, qualify us for entry, for adherence to the Berne
Convention?nMr. BILLER. What it would do, MIr. Chairman, is remove one of the
principal obstacles that now exists to oir adhexcnce. that being the
term of protection, by extending the term of protection to the lifetime
of the author plus 50 years. That would remove that obltacle because
that is the term provided for in the Berne Convention. There are some
other obstacles which would have to be overcome, but I think it would
be quite possible to work them out.

Mr. KASTENTiEIF,R. Are those obstacles outside of the perimeter of
what the statutes provide for?

.Mr. BILLER. Yes, sir.
Mr. KASTE.SNEER. You have discussed the term in that connection?

Is it not the fact that there are one or more countries moving away
from life plus 5C; is there not at least one major European country
that has moved to a longer term than that?

Mr. BmUI:ER. I am not aware of it, Mr. Chairman.
Mr. KASTIN.MrIEr. . AS far as you are aware, all tile Western Euro-

pean countries have life plus 50 ?
Mr. BILLER. I believe so.
_Mr. KASTENMSEIER. Perhaps I ought to put it this way, what coun-

tries in the world other than ourselves have a term other thant life plus
50?

Mr. BILLER. I don't have a list of them with me. If you woull like,
I can submit such a list for the record.

Mr. KASTEN0MEIEr. Thank you. lWe would appreciate that.
Thank you very much, for your testimony.
[The material referred to follows:]

A COMPILATION OF NATIONAL COPYBIOIIT DURATION STANDARDS FORn LITERARY,
AIUSICAL, AND ARTISTIC WOIXKS

BACKGOROUND

The copyright duration of life of the author plus 50 years was first advanced
as an international standard in the 1008 revision of the Berne Union. Although
this term was not made obligatory at that time, in 1948 the Berne Convention
was amended to make life of the author plus 50 years the minimum term of
duration for members of the Convention. Today the "life plus fifty" standard is
the most widely accepted standard for the duration of copyright protection.

The fo!lowing list of national copyright durations was compiled from Copy-
tight Laws and Treaties of the World or from other more recent sources.
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Life of the Author plus 50 years (741 countries)
Argentina; Australia; Austria; Belgium; Bulgaria; Burundi; Cameroon;

Ca.nada; Central African Republic; Ceylon (Sri Lanka) ; Chad; China, Republic
,c; Congo (Brazzaville); Costa Rica; Cyprus; Czechoslovakia; Dahomey; Den-
mark-; Ecuador; Egypt, Arab Republic of; El Salvador, Republic of; Ethiopia,
Empire of; Fiji; Finland; France; Gabon; German Democratic Republic;
G:tece; Guatemala; Holy See; Hungary; Iceland; India; Indonesia; Republic
of Ireland; Israel; Italy; Ivory Coast; Japan; Laos; Lebanon; Liechtenstein;
Luxembourg; Madagascar; Mali; Monaco; Morocco; Nepal; Netherlands; N-v
Zealand;. Niger; Norway; Pakistan; Paraguay; Peru; Philippines; Portuga.;
Rwanda; San Marino; Senegal; Sierra Leone; Singapore; South Africa, Repub-
lic of; Sweden; Switzerland; Syrian Arab Republic; Togo; Tunisia; Turkey;
Uganda; United Kingdom; Venezuela; Yugoslavia; and .aire.
Life of Author plus 20 years

Poland.
.Life of the Author plus 25 years (13 countries)

Ghana; Iraq; Kenya; Liberia; Libya; Malawi; Malaysia; Malta; Mauritius;
Nigeria; Tanzania, United Republic of; Union of Soviet Socialist Republics;

;and Zambia.
Life of the Author plus 30 years (9 countries)

Bolivia; Chile; Dominicen Republic; Iran; Jordan, Hashemite Kingdom cf;
IiHorea; Mexico; Nicaragua; and Thailand.
Jife of the Author plus 40 years

Uruguay.
Life of the Author plus 60 years

Brazil.
Life of the Author plus 70 years

Germany, Federal Republic of.
Life of thM Author plus 80 years (4t countries)

Colombia; Cuba; Panama; and Spain.
Variable Copyright Term

In the following countries the duration will vary depending on the category
of the author's heirs. In all the countries listed below, an author enjoys copy-
right protection. during his lifetime. The term beyond the author's life, however,
is controlled by the nature of the author's heirs. (3 countries) -Albania; Haiti;
and Romania.
Miscellaneous Categories (Unrelated to life of the Author)

Afghanistan-20 years; Burma, Union of-10 years; Honduras-10, 15 or 20
years; and United States-28 years, renewable for 28 years.
Countries without copyright laws, or for which accurate information is unavail-

able
Algeria; Andorra; Bahrain; Barbados; Botswana; Cambodia; China, Peotl;es

IRepublic of; Equ.atrial Guinea; Gambia;- Guinea, Republic of; Guyana; Ja-
maica; Kuwait; Lesotho; Maldive Islands; Mauritania; Mongolia; Nauru, Re-
public of; Saudi Arabia; Somalia; Southern Yemen; Sudan; Swaziland; Trinlidad
and Tobago; Upper Volta; Viet-Nam, Republic of; Western Samoa; and Yemen.

MIr. 'KAsTEsxEIrR. I would like to yield to the gentleman from
Illinois.

Mr. R.ILSBACK. I-Iow serious is the Canadian exception you have
alluded to on page 6; what effect could that have as far as preventing
us from joining the Berne Convention?

Mir. BILLER. I think the effect on our general trade policy and the
negotiations wve are engaged in in Geneva are more serious than 'the
efftct on our joining the Berne Convention.

Wlhat the provision does, Mr. Congressman, is introduce a new
element of discrimination, which is quite clear and is patently dis-
criminatory, in our legislation.
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Mr. RAItSBACx. The Canadian exception?
Mr. BILLER. Yes, sir. This would occur at a period in time where

we are engaged in major initiatives to have other countries reduce or,
hopefully, eliminate their discrimination and nontariff barriers. This
would be adding a discriminatory character to a continuing nontariff
barrier.

Mr. RAILSBACx. So, novw your authors publish not only in this coun-
try, but also in Canada within a 30-day period in order to derive some
benefits that they otherwise would not have?

Mr. BILLER. The Canadian exception does not exist now.
Mr. RAILSBACK. The exception does not exist now?
Mr. BILLER. It would be introduced by the legislation.
Mr. RAILSBACK. I guess I am referring to something else; I am a

novice in this.
Mr. BILLER. The 30-day provision is, if a work is published within

30 days of its first publication in the United States, it is deemed to
be published simultaneously in other countries.

Mr. RILSBACKr. Thank you. wI yield my time.
Mr. IlSTEN3,EIER. The gentleman from California, Mr. Danielson.
Mr. DANIELSON. In your statement you used the acronym GATT;

what does that mean?
Mr. BILLER. That is the General Agreement on Tariffs and Trade.
Mr. DI)AIELSON. I assume that is a treaty of some sort, is that

correct?
Mr. BILLERn. The General Agreement on Tariffs and Trade, Mr.

Danielson, is a multilateral treaty which we entered into with most
of the major trading countries of the world in late 1948 by which we
established the rules that establish international trade.

Mr. DANIELsoN. It is a treaty?
Mr. BILLER. It is an executive agreement, Mr. Danielson, I am told.
Mr. DANIELSON. What is an ]?CN?
Mr. BILLER. FCT stands for Friendship, Commerce, and Naviga-

tion. Treaties of Friendship, Commerce, and Navigation and the stand-
ard types of bilateral treaties which we enter into with other countries
to assure them we will not discriminate against them or their nationals.

Mr. DANIELSON. Are they uniformly a two-party agreement?
Mr. BILLER. Yes, they are always bilateral, and they follow the same

nondiscriminatory pattern.
Mr. DANIELSON. Thank you.
Mr. KASTENSMIER. The gentleman from Massachusetts.
Mr. DRIxAN. I have no questions but I want to thank Mr. Biller. I

would just like to say that I commend him for his testimony and it is
nice to be in agreement with the Department of State from time to
time.

Mr. IKASTENmEIER. The gentleman from New York.
Mr. BADILLO. I just wonder what is the Department's feeling about

other U.S. agencies that are drafting language of their own. Who is
drafting language; I understand there are other agencies drafting
their own language?

Mr. BILLER. The Copyright Office, I believe, has some language of
its own. It is not our intent to cause bureaucratic problems. We want
to make clear that we agree with the language.

Mr. DnRIANw. But the present language is not acceptable?
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AMr. BILLE::. No; it is acceptable. But, we would support:any alter-
native language if it were to achieve the same objective.

/Ir. ICASTENMEIER. The gentleman from New York, 3Mr. Pattison.
AMr. PATTISON. I have no questions.
AMr. KAsaTENMEIER. I have just one. You devoted quite a bit of your

statement to the manufacturing clause. Really, S to 10 years ago we
tried to limit the effect of it on the theory that eventually it might
well be phased out consistent with national policy.

I am not sanguine about how it presently appeals in H.R. 2223; I
rather agree with the thrust of your statement and wonder it if might
be usefulf for our purposes internationally to place a further restric-
tionl on that section which would limit the effect of, actually limit the
effect of the manufacturing clause to a term certain, for example, 6
years from date or some other such specific period of time wherein-
after it would no longer have any force or effect? WVould that not be
helpful to the State Department with respect to its dealings with
Great Britain and other countries?

AIr. BILLER. Yes, sir. I think it would. Wre fully realize .hat there
could be a difficulty posed for sonlie Alerican manufacturers if pro-
tectionl like this, whllich has existed in legislation for many years, were
suddenly terminated.

If tle Congress should decide that in order to achieve a desirable
transition that some sort of phaseout leriod is necessary, we would
support such a position.

Mir. KASTrENsMIER. I thank you, MIr. B3iller and your colleagues this
morning.

~Mr. DANIELSON. 3ay I ask an aldditional question ?
MIr. IKASTENYIEIER. Certainly.
MIr. DAmsIEISOuN. Concernling section 104(c) I have been puzzling

here. MJaybe you can give me a short cut. Does a foreign state have
standing in the U.S. courts to bring the kind of an action contem-
plated. on the communities referred to in 104(c) ?

AIr. BILmLR.n. At the present time ?
MIr. DANIELSON. Yes.
Mir. B3ILLER. Yes, sir.
Mir. DANmILSON. In another sub of this committee--Mr. Railsback

wab on it, I believe-we have been considering the advisability or the
lack thereof permitting foreign states to bring action in the United
States and you feel it does have that?

iMr. BILLER. I do(1011't kInow, I just wanted to try and clarifty it for you.
MIr. ICAs~TENZmEII. We appreciate your appearance here tills morning

anid t,hat of your colleagues. 'lThank you.
[Witness excused.]
AMr. KASTEN2aEIER. The Chair would like to call upon Deputy Assist-

ant Attolney General Irwin Goldbloom of the Civil Division of the
Departmenit of Justice. W ould you plcase identify your colleagues for
the committee.

MIr. GOLDBLnooar. On my left is John 3Murphy and on his left is Miles
Ryan. On my right is Michael Werth. All of these gentlemen are from
the Justice Department. ;

3Mr. ICASTENrMIER. I notice that you have a 36-page statement which
you may deliver in its entirety or if you care to, you may summarize.

BIr. GOLDBLOO3I. Thank you.
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TESTIMONY OF IRWIN GOLDBLOOM, DEPUTY ASSS2. AT ATTOR-
NEY GENERAL, CIVIL DIVISION, DEPARTMENT 7 F JUSTICE

Mr. GOLDBLOOM . Mr. Chairman, I am pleased to respond to the
committee's invitation to present the views of the I)epartment of
Justice on H.R. 2223, a bill for the general revision of the copyright
law, title 17 of the United States Code, and for other purposes.

We are in sympathy with the general purpose of title I of the bill, to
provide a thorough revision ani updating of the copyright law, title
17, United States Code. However, as set out below, we recommnend
certain modifications in the proposed revision. We oppose title II
of the bill which creates a new type of intellectual property, a hybrid
between a copyright and a design patent.

H.R. 2223 and its companion bill, S. 22, are nearly identical with
S. 1361 as passed by the Senate in the 93d Congress on September 9,
1974. There are, however, technical and perfecting amendments and
changes required by the enactment of Public Law 93-573, providing
for interim copyright extension and increased penalties for tape piracy.

A section-by-section analysib of S. 1361 is part of Senate Report ,No.
93-983, 93d Congress, at pages 102 to 228. Further details as to the
history of this copIyright revision -bill appear in the same report at
pages 101 to 103. The summary below is specifically directed to fea-
tures of the Bill of particular concern to this Department.

Section 107 relates to the "fair use" doctrine. This is fully dis-
cussed in Senate Report No. 93-9S3, pages 115 to 120. The scope of fair
use in copying is illustrated to include reproduction by a teacher
or a student of a small part of work to :illustrate a lesson (S. Report
93-983, p. 115).

This example, therefore, does not include reproduction of the
entire work to illustrate a lesson. In determining whetherthe use made
of a work in a particular case is a fair use, a court is to consider as
factors the purpose and character of the use, the natule of the copy-
righted work, the amount and substantiality of the portion used in re-
lation to the copyrighted work as a whole, and the effect of ,he use
upon the potential market for or value of the copyri-'.fted work.

As to the reproduction of entire works for classroor. ,se, the doc-
trine of fair use would be applied "strictly" (S. Repolc, 93-983, p. 117).

Sections 108, 110, and 111 cover exemption from liability for copy-
right infringement in the fields of library and - . reproduction
(section 108). the exemption of certain performan,,.o and displays,
such as in classrooms in face-to-face teaching activities of a non-
profit educational institution (section 110) and the retransmission
of a primary transmission simultaneously withl the primary trans-
mission or .nonsimultaneously with the nlimary transmission if by
a "cable system" outside defined geographic areas ("secondary trans-
missions" of section 111).

Section 302 establishes a new term for the duration of eonyright.
Generally, this is for a term consisting of the life of the author and
50 years after his death. In the case of joint works,, the period of 50
years commences upon the death of t4he last surviving author. For
-.nonymous works, pseudonymous works, and works made for hire,

the copyright period is for a term of 75 years from the year of its
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first publication, or a term of 100 years fiom the year of its creation,
whichever expire first.

Where one or more authors are identified 'for an anonymouis or
pseudonymous work before thL :>,Ad of the copyright term, the longer
period of copyright terminating 50 years after the death of the author
then applies.

Section 405 deals with the effect of the omission of the ccnyright
notice. Section 411 covers infringement actions in certain situa;tions.

Section 506 contains special provisions applying to persons who
infril,.e willfully and for purposes of commercial advantage. With
respect to copyright in a sound recording, for the first such offense, a
person is fined not more than $25,000 or imprisoned not more than
1 year, or both.

For any subsequent offense, a person is fined not more than $50,000
or imprisoned no; more than 2 years, or both. Section 507 provides a
3-year statute of limitations for both criminal proceeding_ pursuant
to provisions of the bill after the cause of action arose, under the
provisions of Section 116 and 506 and for civil actions after the claim
accrued.

Section 601 affords prefere..Lial protection to publishers and print-
ers of the United States and Canada Report 93-983, pp. 195-200.

Sections 801-809 are concerned with the Register's duties to col-
lect royalties and make determinations concerning the adjustment
of copyright royalty rates for certain uses where compulsory, licenses
are provided by the bill.

They also relate to his duties to determine in certain circumstances
the distribution of these royalties deposited with the PRe ster cf Copy-
rights. Section 803 provides for selection of membership of the tri-
bunal to make necessary determinations with respect to royalty mat-
ters, to beo on the basis of a list of names furnished by the American
Arbitration Association to the Register of Copyrights. Scction 804
provides for procedures to be followed by the tr iunal in malking its
determinations. Subsection (e) of section 804 directs that the tri-
bunal shall render a final decision in each proceeding within 1 year
from the certificat'on of the panel, certified by the Register of Copy-
rights onl the basis of the names furnished by the American Arbitra-
tion Association. This subsection further provides that the Senate
Committee on the Judiciary and the House of Representatives Com-
mittee on the Judiciary, upon showing of good cr.. Me, may waive this
requirement of the rendering of a final decision within 1 year from the
certification of the panel in a particular proceeding.

The judicial review for tribunal final determinations, provided in
section 809 (concerning the distribution of rovalty fees), is lin.ited.
A court may vacate, modify or correct such a determination if it was
procured by corruption, fraud or undue means, w-here a member of the
panel was ~gilty of misconduct by which the rights of ally party were
prejudiced

Provisions for the protection of ornamental designs of useful articles
appear in title II of the bill. Section 201 provides that authors or
proprietors of an original ornamental design of a useful article may
secure a period of protection, except for certain subject areas set out
in section 202, for a period provided in section 205. Section 201 con-
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tains definitions of the terms "useful article", "design of a. useful
article", "ornamental" and "original" as needed for purposes of the
particular protection provided by this title. Section 204 provides that
protection commences on the date when the design is first made pub-
lic, either by being exhibited, publicly distributed, or offered for sale
or sold to the public. Section 205 provides that the term of protection
extends for 5 years, subject to being renewed for an additional 5 years
prior to thejexpiration of the initial term. Section 206 provides for cer-
tain design netices to be applied to the products protected, fand section
207 limits recovery for infringement if the design notice requirement
of section 206 have been omitted-

However, actual notice of design protection to a particular per-
son can take the place of the design notice requirement of section 206.

Section 209 of title II provides for loss of protection if registration
of the design is not made within 6 months after the date on which
the design was first made public, who may make application for re-
newal registration of a design protected uider the bill. how and under
what conditions and with what supporting papers a design protected
iuder the bill can be renewed.

Section 212 of title II deals with the examination of the design
application and provides for cancellation of registrations on applica-
dion of a person who believes he is or will be damaged by a regstra-
tion under this title. Grounds for cancellation are that the design
is not subject to protection under the provisions of the title.

Section 220 of title II provides remedies for infringement of a de-
sign protected under this title. It provides for a civil action to have
judicial review of a final refusal of the Administrator to register the
design as for infringement if commenced within a time period speci-
fied by the Administrator of the title, but not less than 6C( days after
the decision, and permits simultaneous remedy for infringement by
the same action if the court adjudges the design subject to protection
under this title. This would appear to mean that the infringer would
have to be joined as a party defendant with the Administrator of
this title. The requirements for such an action are that the design
proprietor has filed and prosecuted to final refusal an application
for registration of the design, a copy of the complaint in the action
is deli% ered to the administrator within 10 days after commencement
of the action, and the defendant has committeda acts which would con-
stitute infringement of the design.

Section 221 of title II gives courts jurisdiction of actions under this
title and authority to grant injunctions to prevent infringement, in-
cluding temporary restraining orders and preliminary injunctions.

Section 2'22 of title II relates to recovery of infringement, setting
maximum amounts of recoeery per infringing cor by way of com-
pensation and provides for the delivery for destl .,tion or other dis-
position of any infrignng articles.

Section 223 of title II provides for cancellation of a registration oT a
design by a co art and certification by the court of such order to the
Administrator.

Section 227 of title II provides that copyright protection under title
I, when utilized in an original ornamental design of a useful article,
may still be a design work eligible for prottction under the provisions
of this title.
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The is.stance of andesign patent fori an ornamental design for an ar-
ticle of manulfacture unide the pateit laws, title 35 United States
Code, ternflilnts :aLv pJiotectioml of the design under this title.

Section 2299of title l,provides that nothing in this title annuls or
limits common law or qther rights or remedies, available to a person
with respect toa design whvich ihas not been made public as provided
in this title or any, trademark right or right to be protected against
unfair comIpetition. -

Section 232 oLftitle II amends various other statutes. Of particular
impprtance to the Department is the revision ·proposed for title 28,
United States Code, S 1498 (a) to provide that whenever a registered
design or invention is, used' or manufactured by or for the United
States without 'license of the o. ner thereof, the owner's remedy sla:l
be by action against the United States in the Court of Claims for reco: -
ery of reasonable sand entire compensation. Use or nmanufacture of
a registered design or invention by a. contractor, subcontractor or any
person, firm or corporationr, for the Government and with the author-
ization or consent of the.Government is to be construed as use or mallu-
facture by or for the United States.

Use.or manufacture-by or for the United States of any article owned,
leased, used by orin the possession of the United States prior to, in the
case of an invention, July 1, 1918, and for registe:ed designs, prior
to July 1, 1978;, is not to be the basis of an award under this section.
Government employees have the right to sue the Government under
this section except when in the position to order, influence or induce use
of the registered design or invention by the Government.

Further excluded as abasis for claim under this section are claims by
a registrant or patentee or assignee thereof when the design or illveli-
tion was related to the official functions of the employee, in cases il
;hich such functions included research and development, or in nmak-
ing of which Government time, materials or facilities wee used.

Section 233 provides,that title II of the bill shall take effect 1 3 .a-
after enactment of this act.

Section 234 precludes a retroactive effect for the provisions of the
design protection of.the bill.

Sectioii 106 states -generally 'he basic rights of copyright owners.
Following sections of the same chapter set forth limitationb and excel) -
tions to those rights. The public interest in the pronlotion of education
and scholarly pursuits calls for a careful consideration of such circuarl-
stances as mav impede the dissemination of knowledge. In this regard,
section 107 of the:bill, dealing with "fair use" of copyrighted infornna-
tion, leaves unclear the extent to which librarians can reproduce woiks
for use in libraries'

It would seem in the public interest to work an accommodation be-
tween: the copyright and such reproduction. But, as a doctrine applied!
on a case-by-case basis, "fair use" renders it uncertain whether, with
out infringement, librarians or library patrons can make copies of
library-materials forthe patrons' use. Because of the advantages of the
economical and speedy means of reproduction now available in li-
braries, it would be socdally desirable not to discourage use thereof
by uncertainty over the'extent of the "fair use" doctrine.

Thus, we strongly believe that a definition in the bill of the doc-
trine as applied to sucl reproduction in libraries is definitely needed.
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Moreover, defining the meaning of "fair use" in this connection also
could serve to reduce uncompensated infringement. To carry out our
suggestion to give maximum certainty as to "what is a fair use," and
give more meaningful scope to the exemptions from copyright liability
of section.108 discussed belomn, we suggestthe following changes: See-
tion 107, last line,p. 9, line 9, change "work" to-

"work; provided that nothing contained in this section shall be con-
strued to limit the use by reproduction in whole or in part in copies
or phonorecords or by other means specified in section 106 whenever
used-in nbriniofit educational' actiVities."

Reason: Clarity of scope of fair use for educational activities.
Section. 108(d), lines:5-6, p. 10, lines 1, 2, delete,"of a small part".
Reason: Libraries should be able to reproduce entire work for

scholarship.
Section 108 (e), lines 4-7, p. 10, lines 13-16, delete "if the library or

archives has * * * at a fair price,"
Reason: Too difficult and cumbersome to make purchase investiga-

tion; discourages use.
Section 108, in subsection (a), provides that it shall not infringe a

copyright for a library or archives to reproduce or distribute no more
than one copy or phonorecord of a work under conditions specified in
subsequent parts of the section. These conditiuwis require, among other
things, that the reproduction or distribution be made without any
purpose of commercial advantage and that the collections of the li-
brary or archives involved be open to the public or available to spe-
cialized researchers, whether or not affiliated with the library or ar-
chives involved or with the institution of which the library or archives
is a part. Under subsection (b), the rights of reproduction and dis-
tribution free from liability would apply to a copy or phonorecord of
an unpublished work duplicated in facsimile solely for preservation
and security or for deposit for research use in a library or archives
of the type covered by the section.

Under subsection (c), the exemption from infringement would ap-
ply to a duplication in facsimile of a published work solely for re-
placement of a copy or phonorecord that is damaged, deteriorating,
lost or stolen, if after reasonable effoIr it has been determined that an
unused replacement cannot be obtained atl a fair price.

The rights of reproduction and distribution under section 108 ex-
tend to the isolated and unrelated reproduction or distribution of a
single copy or phonorcocord of either a published or unpublished work
on separate occasions unless the libiary or archives is aware or has
substantial reason to believe that it is engaging in a related or con-
certed reproduction or distributioi or engages in a syslematic repro-
duction or distribution of a copy of an item foaning part of a copy-
righted collection or periodical issue or of a copy or phonorecord of a
small part of any other copyrighted work.

As we read this provision, it will not prevent libraries and archives
from reproducing works in machine-readable language in connection
with the storage and use, of computerized information systems. TWe
hope that the louse legislative history of the bill will clearly support
this construction, for the storage and use of data in such systems is of
great importance to repositories andu ources of scholarly research ma-
terial. To impose copyright liability impeding the storage of such
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daata would be socially undesirable. If our interpretation of section
108 is wrong, we recommend that the section be changed to extend the
applicable exemption to reproduction in machine-readable langu.age
for storage and use in information systems.

The ease of transfer of computerized data is another area in which
HE.R. 2223 raises a problem. Universities, research agencies, govern-
ment, and private industry are developing information networks using
computers and other electronic equipment to speed the transfer of
information from source to user.

H.R. 2223 does not provide a method by means of which informa-
tion systems users can easily obtain the permission of copyright own-
ers for use of their material. The difficulty and loss of time entailed in
many cases in contacting owners may inhibit users from includinc-
material in their systems. Or users may be unable to employ material
in their systems in sufficient time in situations where speed is essen-
tial. It would appear in the public interest for the bill to contain some
guarantee that information systems which are willing to pay royalties
for material used can obtain easier access to copyrighted information,
at least in high-priority areas such as scientific and technological
works.

The proposed legislation also leaves unclear at what point in the
use of computerize.' copyrighted material the liability for royalty
payment attaches. Linder II.R. 2223, it would seem that placing cop
righted data into a computer (which may form part of an informatio,
system) might infringe the copyright. Since the use of computers for
storage and retrieval of information to some extent may replace the
sale of books, in most cases the payment of royalties should be re-
quired. However, just where in the process the royalty payment should
be assessed, is open to question. We believe it unwise to levy a "toll"
at the "input" stage in the process. Levying on the "input" into com-
puters could impede the development of information systems and may
render meaningless any exemption for the use of computerized in-
formation for educational purposes which may be read into H.R. 2223.

The subject of the application of copyright to community antenna
television has presented considerable difficulty in previois drafts of
proposed revisions of the Copyright Code. II.IR. 223 attempts a com-
promise between the extreme positions of complete liability for in-
fringement of copyright by secondary transmission by CATV on ore
hand and almost complete freedom from liability on the other hand.
11hile we support the imposition of a degree of liability upon CATV,
we believe that It.R. 2923 should provide an area of free use for such
systems within the local service area.

The first part of subsection (c) of section 111 provides for compul-
sory licensing of secondary transmissions of a primary transmission
by an FCC-licensed broadcast station upon compliance with the notice
of ownership and the payment provisions of subsection (d), and (A)
the signals of the primary transmission are exclusively aural and the
secondary transmission is permissible under the rules, regulations, or
authorizations of the FCC; (B) where the CATV system is, in whole
or in part, within the local service area of the primary transmitter; or
(C) where carriage of the signals comprising the secondary transmis-
sion 6i. permlssible under the FCC rules, regulations, or authorizea
tions. We strongly urge, with respect to (B), that the secondary
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transmittal should be completely free of liability; hence, royalty-free
or no licensing would be in order. The secondary transmission in such
a situation, where the CATV system is, in whole, or in part, within the
local service area of the primary transmitter, finds the cable system
only filling gaps or improving reception in the service area of the
primary transjiitter, supplementing the primary transmission. Such
transmission does not impair the primary transmitter's market; in
fact, it enhances it. The copyright holder is helped and not hurt by buch
activity.

Section 203 and section 304(c) (6) (D) concern the termination of
transfers and licenses. These sections would permit the author or his
heirs to terminate the original transfer of his rights at any time
during a period of 5 years beginning at the end of a specified time.
Hoowever, section 203 (b) (4) and parmlel section 304 (c) (6) (D), relat-
ing to transfers of copyrights subsisting after January 1, 1977,
provide that an agreement to transfer rights subsequent to tl. termina-
tion of a prior transfer will not be valid unless made after the effective
date of that termination or unless made to the original grantee or his
successor in title.

'WZe do not believe that the grantee or his successor should be in .a
preferred position to enter into an agreement for transfer prior to
termination of the origl-al transfer. )We see no reason why all poten-
tial transferees sh_,uld not have an equal opportunity to enter into
such an agreement. It is therefore suggested that subparagraph (4) of
section 203(b) and subparagraph (D) of section 304(c) (6) be deleted.

Section 302 substant'ally lengthens the time or copyright protec-
tion when compared with the duration of copyright in works under
the present copyright law.. t the present time, protection is granted
for 28 years from the date of publication and may be renewed for a
second 28 years, making a total potential term of 56 years in till cases.
U7.S. patents for any new and useful process, machine, manufacture or
composition of matter or improvemen.t thereof, are granted for a term
of 17 years (35 U.S.C. 154). Patents for new, original, and ornamental
designs o, articles of manufacture are granted for a period up to
14 years (35 U.S.C. 173).

Patents for plants are granted for the same length of term as for
new and useful processes, machines, manufacture or compo: .. on of
matter (35 U.S.C. 161). IUnder the proposed bill, an author would
receive a copyright for lhis life and 50 years after his death. Consider-
ing the average life expectancy of people today, this will double the
length of copyright when compared with the present one foi many
works.

For anonymous works, pseudonymous works, and works made for
hire, the termn is somewhat less, but still significantly greater than
provided by the present statute.

Senate report NIo. 93-983, pages 167-173, discusses various con-
siderations for the duration of copyright in works. A major nargument
for increasing the term of copyright appears to be that the extension
conforms withl foreign laws w]lhichl provide ftr longer terms of cop y-
right than the present U.S. law. This argument is presented in the
Senate today.

HIowever, we do not believe that this should be the criterion for the
proper length of copyright protection in the United States.
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Under the Constitution, article 1, section 8, tie purpose of a copy-
right is to promote the progress of scienct -Ad useful arts by securing,
for limited times, to authors and inventors ilhe exclusive right to their
respecti ae writings and discoveries .While it may be urged that a copy-
right term of 28 years plus an additional 28 years might be insufficient
to protect the interests of an author in his writings in view of the
lengthening of the ordinary lifespan in modern times, the proposed
bill, by its extended duration of the copyright term, appears to carry
the protection far beyond the con'emplation of the framers of the
Constitution.

As an alternative, we propose to provide for the lengthening of the
term of the copyright duration to be at least coextensive with the life-
time of the author. In this way, the author will be insured protection
of his work for at least as long as he may live. Thus, we propose the
substitution of an alternative provision to section 302 (a), as follows:

(a) In general, copyright in a work created on or after January 1,
1977, subsists from its creation, and except as provided by the follow-
ing subsections, endures for a term consisting of 56 years or the life
of the author, whichever is greater.

A conforming amendment should also be made in section 302(b).
The provisions of section 302 (c) should'be modified to limit the dura-
tion of anonymous works, pseudonymous works, and works made for
hire, to a period of 56 years from the year of their creation or first
publication.

Our proposal would carry out the constitutional concept of
promoting the progress of science and useful arts. A 56-year copy-
right term, as may be extended by the lifetime of the author, is
believed more than adequate to promote this constitutional purpose.

It has also been urged that growth in communications media has
lengthened the commercial life of many works. This does not justify
lengthening the term of a copyright beyond 56 years or the lifetime
of the author because a lengthened commercial life is not necessarily
consistent with the basic constitutional purpose.

The basic question with respect to copyright duration to be an-
swered by the Congress is whetler a doubling,of the present copyr.ight
term for many works is desirable to promote the progress of science
and useful arts. 'ther forms of Federal protection for creative works,
such as patents for useful devices, plants, and designs, are all for pe-
riods of no more than 17 years. Copyrights in writings are already in a
preferred position. We do not believe that the promotion of the prog-
ress of science and useful arts requires a doubling of the possible 156-
year copyright period. Our alternative proposal would accommodate
such valid concerns as may exist regarding the present law and, at
the same time, carry out constitutional goals.

Section 405 deals with the effect of omission of the copyright. notice.
Tnder the present act, omission of notice on published copies of a
work ordinarily places the work in the public domain (17 U.S.C.
§ °1). However, if such notice is accidentally onmitted from a particular
copy or copies, copyright is not lost; but innocent infringers who are
misled by the accidental omission are not liable for infringement.

Under section 405 of the bill, omission of notice from "a relatively
small nuraber" of copies or phonorecords publicly distributed will not
invalidp te the copyright whether or not such omission was accidental.
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Moreover, the omission of notice will not invalidate the copyriglit
in a work if registration for the .tork is made within 5 years after
the publication without notice and a reasonable effort is made to add
notice to all copies or phonorecords distributed to the public in the
United States after the omission is discovered.

As under the present law, innocent infringers who are misled by
the omission of notice would not be liable in actual or statutory dam-
ages for infringement. But under H.R. 2223, they might have to sur-
render profits gained through the infringement and be subject to
injunction or payment of a reasonable license fee fur continuing their
activity (section 405 (b)). These provisions would delete from 17
U.S.C. § 21 the provision that no permanent injulction shall be had
unless the proprietor of the copyright shall reiniburte the innocent
infringer his reasonable outlay innocently incurred if the court, in
its discretion, shall so direct.

A copyright should be protected from invalidation only when the
failure to provide notice was the result of an accident or mistake or in
violation of the copyright owner's written requirement that, as a
condition of authorization of public distribution, the copiesor phono-
records bear the prescribed notize, and distribution of only a small
number of such items has been made to the public. To permit, as
proposed in section 405, a copyright owner to issue an entire publicat ion
of his work without notice and yet enforce the copyr'ight tends to negate
the purpose of notice. Although innocent infringers would incur no
liability, they would still have to establish their innocence even where
the omission was deliberate in many cases. W]e suggest that the sec-
tion specifically be limited to the effect of omission of the copyright
notice by accident or mistake.

We also believe it advisable that the words, "particular copy or
copies," contained in the present statute, be used instead of the broader
and more general words "a relatively small number," found in section
40)5, to designate the limits within which notice may be omitted with-
out loss of copyright. And we think the discretion in the court to
order reimbursement to the innocent infringer should be retained.

Subject to specified exceptions, section 601 provides that the inlpor-
tation into or public distribution in the United States of more than
2,000 copies of a work consisting preponderantly of nondramatic
literarv material in English by an American or resident alien author
and protected under the Copyright Code is prohibited, unless the por-
tions consisting of such nmlteral 'have been manufactured in the
United States or Canada.

This section would reenact in modified form a previous, highly pro-
tectionist nontariff trade barrier (17 U.S.C. §§ 16, 197). We do not be-
lieve that there is either a necessity or desiraUlity for such a provision
whiclh creates an absolute bar to certain boexs published abroad.

Section 601 is entirely unrelated to questions of copvright. It does
not protect authors at all. On the contrary, section 601 decreases the
value of copyrights by preventing an American alltlhor from grant-
ing worldwide publication rights to an English pulliIler wlVo offers
more favorable comp)ensation than an Ame:iean )uiblisller. Whate-er
the merits of the original "infant industry" justificaton for the mann-
facturing clause, the restriction is clearly unnicessary and inappropr i-
ate today in light of the strength and success of our industry and in
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light of our NIation's commitment to eliminate nontariff barriers to
international trade and insuire vigorous competition.

For these reasons, section 601 should be stricken from the bill, and
the manufacturing clause sllould be eliminated ,from our copyright
law.

With respect to the Department's antipiracy program in the sound
recording field, we note the following as areas where amnendmentb are
desirable:

Section 506 should be amended to provide for forfeiture of infring-
ing articles in criminal cases resulting in convictions, and a new sec-
tion should be added to provide for summary and judicial forfeitures
in criminal cases.

At present, the Government has no clear-cut authority to destroy
infringing articles which have been seized or otherwise obtained in
the investigation or prosecution of a tape piracy case or, for that mat-
ter, any criminal copyright infringement case. This lack of specific
authority has resulted in critical storage problems for many FBI
and U.S. marshals' offices throughout the country and poses the enl-
barrassing possibility that the Governlellit nmay be ordered to return
known infrmging articles to a convicted defendant.

With proper amendments, I.R. 2223 could eliminate this most seri-
ous problem. WTe strongly urge the following revisions:

1. There should be addec to section 506 a new subsection which
should be designated as:

(b) When any person is convicted of any violation of subsection (a), the court
in its judgment of conviction slhall, in addition to, the penalty therein prescriled,
order the forfeiture and destruction or othllr divpuoition of all infringing copies
or phonorecurds and all implements, devices, equipment or other articles of what-
ever kind used or intended to be used in the manufacture, use, or sale of such
infringing copies or phonorecords.

Present subsections (b), (c), and (d) need to be redesignated as
subsections (c), (d), and (e), respectively.

A conforming amendment should be made to title 18, United States
Code, section 2318, so that it reads as follows:

2318.
a) (present section 2318)
b) hen alny person is convicted of any violation of subsection (a),

the court in its judgment of conviction shall, in addition to the penalty
therein prescribed, order the forfeiture and destruction or other dis-
position of all counterfeit labels and all articles to which counterfeit
labels have been affixed or which vere intended to have had such labels
affixed.

(c) Except to the extent they are inconsistent with the provisions of
this title, all provisionq of section (new forfeiture section decribed be-
low), title 17, United States Code, are applicable to violations of sub-
section (a).

2. A new section should be added rea.ding as follows:
(a) All copies or phonorecords manufactured, reproduced, distrib-

uted, sold, or otherwise used, intended for use, or possessed with in-
tent to use in violation of section 506 (a), and all plates, molds, mat-
rices, masters, tapes, film negatives, or other articles by means of which
such copies or phonorecords may Le Ieproduced] and all electronic. me-
chanical, or other devices for manufacturing, reproducing, assembling,
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using, transporting, distributing, or selling such copies or phono-
records may be seized and forfeited to the United States.

(b) All provisions of law relating to (1) the seizure, summary and
judicial forfeiture, and condemnation of vessels, vehicles, merchandise,
and baggage fori violations of the customs laws contained in title 19,
'United States Code, (2) the disposition of such vessels, vehicles,
merchandise, and baggage or the proceeds from the sale thereof, (3)
the remission or mitigation of such forfeiture, (4) the compromise of
claims, and (5) the award of compensation to informers in respect
of such forfeitures, shall apply to seizures and forfeitures incurred,
or alleged to have been incurred, under the provisions of this section,
insofar as applicable and not inconsistent with the provisions of this
section; except that such duties as are imposed upon the collector of
customs or any other person with respect to the seizure and forfeiture
of vessels, vehicles, merchandise, and baggage under the provisions
of the customs laws contained in title 19 of the United States Code
shall be performed with respect to seizure and forfeiture of all articles
described in subsection (a) by such officers, agents. or other persons as
may be authorized or designated for that purpose by the Attorney
General.

Proposed section 114 should be amended to provide for the copy-
right owner of a sound recording to have the right to make derivative
works or it should be amended to clarify that persons other than the
copyright owner do not have such a right absent consent of the copy-
right owner, notwithstanding the fact that the sound recording
copyright owner would have no such right.

Section 114 limits the specific rights of a sound recording copyright
owner to those granted to copyright owners by parts (1) and (3) of
section 106. That is, sound recording copyright owners have the right:

(1) To reproduce the copyrighted work in copies or phonorecords;
and

(3) To distribute copies, et cetera.
The right to prepare derivative works based on the copyrighted

work (part (2) of section 106) is withheld from a sound recording
copyright owner despite section 103 which states that such works are
copyrightable and despite the fact that sound recording copyright
owners are entitled to make and copyright derivative works under
present law, 17 U.S.C. § 7. There is a real possibility that an unauthor-
ized duplicator who made a "derivative" work by slightly altering
the original copyrighted sound recording would claim that he did so
legally since the copyright owner is given no exclusive right to make
derivative works.

This potential legal problem could he eliminated by including part
(2) of section 106 in the list in section 114 of exclusive rights granted
to a sound recording copyright owner-an action which would grant
to sound recording copyright owners no more rights than they
presently possess.

Section 506 should be amended accordingly to include part (2) of
section 106.

A third area for concern is proposed section 301 (pages 32-33),
subparagraph (b), which states:

Nothing in this title annuls or limits any rights or remedies under
the common law or statutes of any State with respect to:

57-780-70--pt. 1-10
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(3) Activities violating rights that are not equivalent to any of the
exclusive rights within the general scope of copyright * * * includ-
ing breaches of contract, breaches of trust, invasion of pri: acy, defa-
mation, and deceptive trade practices * *

We believe this language could be read as abrogating the antipiracy
laws now existing in 29 States relating to pre-February 15, 1972,
sound recordings on the grounds that these statutes proscribe activities
violating rights "equivalent to * * * the exclusive rights within the
general scope of copyright * * *."

Certainly such a result cannot have been intended for it would
likely affect the immediate resurgelice of piracy of pre-February 15,
1972, sound recordings. [Note: In any event, there would be no effect
on. sound recordings produced after February 15, 1972. since it would
appear that the States cannot constitutionally enforce their antipiracy
laws against the unauthorized duplication of these later recordings.]

We therefore urge that section 301(b) be amended to include a new
subsection (4) as follows:

(4) Sound recordings fixed pi .or to February 15, 1972.
Proposed section 506 (a) should be amended to correct the disparity

of sanctions between second-time infringers of sound recording and
motion picture copyrights and second-timle infringers of other
copyrights.

As written, section 506 (a) provides for a maximum S10,000 fine and
3 years imprisonment for second-time infringers of all copyrights but
sound recording and motion picture copyrights. Infringers of these
latter two categories are subject, upon conviction of a second offense,
to a maximum fine of $50.000. and 2 years imprisonment. IVe suggest
that these latter infringepilents are sufficiently serious to warrant at
least the same maximnun imprisonment for second offenders as is ap-
plicable to second-time infringers of other copyrights, as well as the
larger fine. The term of implisonllent prescribed should therefore be
at least 3 years.

We support the substitution of "for purposes of commercial advan-
tage or private financial gain" for the present requirement in 17
U.S.C. 104 that, to be criminal, infringements must be done "for
profit." The provision in present section 104 for aiders and' abettors
has been removed, but these individuals will be liable to prosecution
under 18 U.S.C. 2.

From the standpoint of making deterrents meaningful beyond the
financial deterrent and provide a penalty for those wllho can "take"
financial losses as a cost of business, it is recommended that a maxi-
mum I-year term of ilnprisonment be included in the sanctions ur.der
proposed sections 11i(d) and 506(b), (c), and (d), all of which
are provisions the Department supports.

We also note tllat section 115, subparagraph (a) (1), states explicitly
and with clarity what four courts of appeals have ruled is the scope
of compulsory licensing under present ala, namely, that absent au-
thorization by the owneer of a compositio n copyright, the duplication of
a sound recording embodying a copyrighted musical composition is an
infringement of the composition copyright even though the duplicator
tenders royalty payments and otherwise attempts to comply with
present compulsory licensing provisions. This is contained in the final
sentence of subparagraph (a) (1), which reads:
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A person may not obtain a compulsory license for use of the. (non-
dramatic musical) work in the duplication of a sound recording made
by another.

Since this prohibition is not limited to copyrighted sound recordings,
the effect is to prevent the operation of the comlpulory license mecha-
nism for making copies of any sound recordingls emlbodying copy-
righted musical compositions. The Department wholeheartedly
supports this provision.

Section 804 deals with procedures before the tribunal which deter-
mine adjustment of copyright royalties and their distribution under
specified sections of the bill. We object to the provision in subsection
(e) of this section that the Senate Committee on the Judiciary and
the House of Representatives Committee on the Judiciary may waive a
requirement that a final decision in each proceeding be rendered by
the tribunal within 1 year from the certification of the panel by the
Register of Copyrights.

The constitutional division of duties among the three principal
branches of the Government places in the Congress the legislative re-
sponsibilities. IIowever, once a law has been enacted, it is for the execu-
tive branch to carry out the intents and purposes of the law as directed
by the Congress. In our view, legislation, once enacted, should not be
modified or waived by actions of a committee of the Congress. It is
suggested that if waiver of the 1-year requirement is desirable under
particular circunmstances, these circumstances be generally outlined in
the bill and that the tribunal be given authority upon good cause
shown to extend the period of time for rendering decisions.

Of particular concern to this Department is the new fornl of copy-
right protection provided by title II of the bill.

This new form of protection is a hybrid b( ween design patents, 35
U.S.C. 171-173, issued for a period of up to 14 years by the Patent
Office for new, original and ornamental designs of articles of manu-
facture and the copyright laIrs which provide for registration and
issuance of certificates of copyrights for the writings of authors. The
new protection that is provided under the bill is not presently avail-
able under the copyright laws and can only be obtained throughll a de-
sign patent after an examination procedure which determines whether
the ornamental design meets the criteria of patentability, including
unobviousness in view of the prior art, as provided by 35 U.S.C. 102,
103.

While the protection period as proposed for the new type of orna-
mental design protection is only a mlaximumn of 10 vears as compared
with the maximum of 14 years available for a design patent, it is
granted without the need of meeting the novelty andT unobviousness
requirements of the patent statute.

A threshold consideration before finding that the needs are such
that this new type of protection should be available is whethller the
benefits to the public of such protection outweigh the burdens. We
believse that insufficient need has been shown to date to ju.,tify removing
·from the public domain and possible use by others of the rights and
benefits proposed under the present bill for such ornamental designs.
MTe believe that design patents, as are granted today., arce as far as
the public should go to grant exclusive riglts for ornamenltal desirns
of useful articles in the absence of an adequate showing that the new
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Iprotection will provide substantial benefits to the general public
which outweigh removing such designs from free public use.

While it has been said that the examination procedure in the Patent
Office results in serious delays in the issuance of a design patent so ab to
be a significant problem and damaging to "inventors" of ornamental
designs of useful articles, the desirable free use of designs which do not
rise to patentable invention of ornamental designs of useful articles
are believed to be paramount.

If the contribution made to the public by the creation of an orna-
mental design of a useful article is insufficient to rise to patentable
novelty, the design should not be protected by the law. The Depart-
ment of Justice has consistently opposed legislation of this character.

To omit Federal statutory protection for the form of a useful object
is not to deny the originator of that form any remedy whatsoever. If
he can prove that competitors are passing off their goods as the
originator's by copying the product's design, he may L. ing an unfair
competition action against such copyists. C'cscent Tool Co. v. Kilborn
dc Bishop Co., 247 Fed. 299 (C. A. 2 1917). See, also, Sears, Roebuck
& Co. v. Sfiffel Co., 376 'U.S. 225 (1964), and Compco Corp. v. Day-
Brite Light, tg, Inc., 376 U.S. 234 (1964).

Quite apart from our opposition to the merits of title II, we also
oppose enactment of the design protection provisions of this bill which
would provide a new class of actions against the United States since the
bill proposes to amend section 1498 (a) to add the new type of design
copyrights to the remedies available to inventors against the United
States who have been issued U.S. patents when they are used by the
United States without authorization of the owner.

For example, by amending section 1498 (a) in this way, the Congress
will be creating a completely new problemn area fraught xwith difficulties.
for Government procurement.

Government contractors who "reverse engineer" alleged trade secrets.
in bidding competitively for Government contracts would now be
faced with the necessity of designing around the "packaging looks" of'
a product covered by a design copyright which may not rise to the
stature of patentable novelty under the patent laws. Thus, the "non-
utilitarian looks" of a vehicle which may not be protectable as a design
patent would be given copyright-type protection under the bill.

WVe, therefore, strongly oppose the new type of protection proposed
by title II of the bill.

Section 1498(a) is also amended to provide for the first time for
suits against the United States for unauthorized use of inventions,.
whether patented or unpatented.

Thus, it would appear to permit a suit based on a trade secret con-
taining an unpatented invention. This also, we strongly oppose as
inconsistent with limiting claims against the United States in 28
U.S.C. 1498 to those recognized by the patent and copyright laws. No
adequate showing has been made that this type of protection, on
balance, is in the public interest.

The provision in section 220 whereby simultaneous suit can be filed
against the Administrator who carries out the provisions of title II,.
section 230, and an alleged infringer of the design in that it subjects
an alleged infringer to suit in the same action even though the thresh-
old question whether a certificate can issue under the provisions of



141

the law has not been decided as between the Administrator and the
applicant for registration is believed undesirable. While it is not
likely that the issuance of certificates of registration will be frequently
iefused if certain basic requisites of applications are met, neverthe-
less, if a situation should arise of a refasal of issuance of a certif-
icate of registration by an Administrator, this should require a
separate and distinctive action to secure issuance thereof, especially
since governmental functions should nob normally be mixed with
the proprietary enforcement functions of courts in adjudicating pri-
vate rights and remedies.

Certain technical corrections appear indicated in title II as follows:
Page 66, lines 22 and 23 appear reversed.
Page 73, line 22, "Section 311" should read "Section 211."
Page '3, line 26, "rmortgage" should read "mortgagee."
Mr. /ASTENMEIER. Thank you. I had difficulty understanding this.

What you are referring to by using the term fair use is a proposal
that we remove the uncertainty in connection with the present lan-
guage in the bill; your suggestion does not substantively change the
construction of the bill, but is more or less a clarification of it, in an
attempt to remove the uncertainty?

Mr. GOLDBLOOmr. I believe that is rignt.
Mr. KASTENMEIER. With respect to the term, of course, you clearly

opposed the term proposed in tnh legislation. Why did the Department
of Justice propose to change the term of 50 years to 56 or life? In other
words, you perceive that there was an inequity on the part of authors
who might seek terms for life or some other terms other than what is
present in the law 8

Mr. GOLDBLOOMr. To the extent that it may be urged that the present
term does not fully protect an author who may live a long life and
has created a copyrighter's work in his early years. WVe believe that in
constitutional concept, furnishing this protection to authors for their
creations, that the present law may very well not be sufficient to pro-
tect that interest. We feel, however, that the bill as drafted goes far
beyond the requirement or the need to protect authors or their crea-
tions. For that reason owe would lengthen the 56-year term to the ex-
tent that it may last during the duration of the'lifetime of the par-
ticular author.

Mr. KASTENMErER. IIad you wondered or determined why the rest of
the world had gone to a life plus 50 at some point during the codifica-
tion of their copyright laWs 2

Mr. GOLDBLOOM. Wte know they have gone that way. They have, we
believe, different considerations that they pursue in furnishing this
type of protection.

Mlr. KASTMNrIER. IIOw would theirs be different from our own ? It is
a very important point.

5Mr. GOLDBLOO3I. Well, we think that our own considerations flow
from constitutional provisions of the concept of thereby protecting
authors and to promote and advance science and useful arts ~or a
limited time under the concept as expressed in the constitution.

Ii1 our view a term which extends for 56 years or the lifetime of the
author, whichever is greater, would serve those constitutional goals
of a limited time, wlhich is a very clear constitutional concept Cer-
tainly, 150 years in our view is an extended period of time conside.:,i;iy
above the authority granted.
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Mi'. KAsTENmErR. Do you have any jurisdiction or a single authority
that says the contemplation of the framers of the Constitution is con-
trary. to wlhat the bill proposes?

3Mr. GoLDBLOOM. It is only our reading of the Constitution.
Mr. ICASTENxIEmlR. Would you answer the question of whether you

found or looked for an authority ?
AMr. GODBLn0ooM. We have looked, but haven't found any.
Mr. KASTENEIER. It's all on the other side?

{r. (IoLLDLoo. I don't lInow that it's there either.
Mr. lASTEN3EIER. WVte have concluded that the State Department

and most nations of the Earth are out of tune with the contempla-
tion of the Founding Fathers ?

Mfr. GOi,vi oo,3r. I don't believe that most nations of the world are
enacting legislation on the basis of the Constitution of the United
States.

Mr. KASTENmFEIE. In describing the effect of the term, I think you
said it has the effect of doubling the present term, the present ternm
being 50 years. It would make it 112 if you subtract the 50. It means
that you are suggesting that after creation, the average author lives
62 years; is that correct?

MIr. GOLDBroowr. I don't believe we intended to be precise in mathe-
matics: it was an approximate figure that we were trying to get.

Mr. IASTENMEIER. To me it doesn't even seem approximate. I don't
mean to nitpick, but I think the effect is somewhat overdescribed in
saying that it doubled the termn. Perhaps it might increase it by a
probable figure of 50 percent but it scarcely doubles it..

I think you are entitled to take whate\ er point of.view the Depart-
ment desires to inl that connection and I would say that the burden is
on those proposing to change. to justify the change. I think that is the
case and to that extent you are probably not to be criticized.

In title II, which covers ornamental dbsign, is it your point of view
that what is done is appropriate or is it your point of view that
nothing should be done w-ith respect to that which is proposed to le
covered in title II ?

fIr. GOLDBLOO31. It is our poitf of view that nothing should be done.
Mr. KASTENMEIER. I'm going ' yield te the gentleman from New

York, 5Mr. Pattison. I caugnt ) ou by surprise that time, didn't I?
Mr. PATTISON. You surely did. I am interested also in his opinion

on the term and I also respect your opinion that it should be some-
thing other than life plus 50, but I do wonder if you are serious about
that, being that we are somnelhlo constitutionally constrained for some
period of time?

It is limited as opposed to unlimllited. Certainly, it could be life plus
50 or 1,000. Constitutionally, couldn't we do anything we want?

/Mr. GOLDBLOO1. Sure. MIy statement is not to say that there is any
limitation but the provision is to promote amd advance science and the
useful arts and for the protection of authors.

Mr. PArrIsoN. You can protect them. We generally operate with.
notions against having rights fixed in perpetuity. Property rights cer-
tainly are not fixed that way. In other words, after our death we can
enjoy still those rights in essence.

hir. GOLDBLOO.. There are limitations on that generally in the law
but we have here other considerations. Those considerations are, as
I say, the promotion of science and the useful arts and the protection
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of authors. If we focus on these, we find in the Constitution a sense of
not having it for a very extensive term.

Mr. PATrIsoN-. But, is there not any kind of definitional problem;
you don't think it defines anything else than what is proposed in this
bill?

MIr. GOLDBLOOBI. NTO.
Mr. PAMrPSON. I'n interested in the fair-use pro ;ision that you' have

remarked on. It seems to me you are proposing as to nonprofit institu-
tions that there be limited use of reproduction. In other words, schools,
libraries, and things like that can reproduce without anv considera-
tion. If you wavant 50 copies for your class, then without having to buy
50 copies of the journal, you can go ahead and reproduce it and that is
OK? I

MOr. GOLDBL,OO3r. Yes.
Mr. PAMrsoN. And that is related to nonprofit organizations?
3Mr. GOLDBLOOr. Yes, educational activities.
Mr. PAmrsoN. When I think in terms of the fact that many things

are written for that market, how do you respond to that; in other
words, if something is designed to be used in an educational institu-
tion which is normally nonprofit, how do you protect that author?

Mr. GOLDBLOONr. This is not designed to make unlimited reproduc-
tions of copyrighted material, but it is designed to expand and'
broaden.

Mr. PAMrison. Doesn't it make it unlimited when it is used in non-
profit institutions ?

Suppose I am writing a school book and they are the only people
that are going to use it. I am not going to sell my book in the local
drugstore. The book I am writing is for the use Jf schools which are
almost always theoretically nonprofit. How do I protect that author?

Isn't it true that under your remarks you would eliminate that pro-
tection ?

Mr. GOLDBLOO00. Well, we think it could be protected perhaps by
contractual rights between the publishei' and the user. It is not our
purpose to support unlimited copying of textbooks.

3Mr. PATIsoN. But, I think your remarks would do that; I think
your suggestion would actually do that, wouldn't it? You exempt the
fair-use provisions for educational use by nonprofit institutions.
Therefore, if somebody reproduces a textbook and distributes it to
their class, even 1,000 copies, thllt would not be prohibited under the
act as changed by your suggestion?

Mr. GOLDBLooIr. I do not belies e that we would want this construed
to allow unlimited reproduction of textbooks where textbooks are
written for purposes of e'ducation.

Mr. PATIso-N. On the area of CATV, I take it your suggestion as
to the CATV system within the normal grade B or normal viewing
area where the signal reaches users, that the system would not have
to pay anybody for that. As for importation of signals from outside
that contour you would approve of them paying something?

iMr. GOLDBLOOZ. Yes. It is only where there is reproduction of the
signal\vithin the local service area.

M{r. PATTISON. They then would not have to pay for that.
Mr. GOLDBLOOtr. Yes, the importation into that area or exportation

outside of that area would have to be compensated for.
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]Mr. PATISON. Thank you.
Mr. ICAsTENmIEER. The gentleman from New York, Mr. Badillo.
Mr. BADII.LO. No questions.
Mir. ICAsTENMEIER. The gentleman from Massachusetts.
Mr. DRINAN. Thank you, Mr. Chairman.
May I ask you, sir, by what process does the Department of Justice

come to these conclusions and, who is the "we" you keep referring to ?
Mr. GOLDBLOOmI In our statement, broadly, we consulted various

segments of the Department's divisions that have interests concerning
this bill.

Mr. DRINAN. From what premise did you operate; why are you in-
ferring something that is all within a legislative judgment? Is it your
premise that the first amendment of the Constitution will provide
th at protection, or what?

Mr. GOLDBLOO3I. We have different divisions within the Department
that have an interest in this. The Antitrust Division has broad in-
terests in the administration of the antitrust laws. The Criminal Divi-
sion has an interest ii, the bill to the extent that there are criminal
provisions.

Mir. DraNAN. An interest; what do you mean by that? From what
premise do you operate; w.y are you here? In other words, do you
want a law that is easy to execute or what is your major premise ?

Mr. GoLDBLOOm. The Antitrust Division administers the antitrust
laws and, to the extent they feel that the provisions in the copyright
law have an effect upon their broad interest in the economy of our
country, they have set forth their interests in this.

Mr. DRIWNAN. Did you testify in the Senate?
~Mr. GOLDBLOOMB. I personally did not testify.
Mr. DRINAN. On page 24 of your statement, I have been very inter-

ested in the fact that you mentioned here that:
At present, the government has no clear-cut aathority to destroy infringing

articles which have been seized or otherwise obtained in the investigation or
prosecution of a tape piracy case or, for that matter, any criminal copyright
infringement case. This lack of specific authority has resulted in critical storage
problems for many FBI and U.S. Marshal's offices throughout the country and
poses the embarrassing possibility that the government may be ordered to
return known infringing articles to a convicted defendant.

Do you have the power to seize them ?
Mr. MurrrIIy. We have the power to seize them as evidence for vio-

lations of the law pursuant to a warrant, either pursuant to . varrant
of arrest or to a search warrant. The problem arises when we seize
substantial quantities of these things that are possessed with the in-
tent to violate the law, and what to do with them. There is no clear-
cut authority, and we stress the clear cut because there is pro rision
in the copyright law for the destruction of materials that are infringe-
nlent orlente(l.

Franldy, of course, until the enactment of Public Law 92-140, the
privilege of seeking the destruction of those materials alluded only
to the copyright owner. We think by the enactment of Public law 92-.
140 the Federal Government has been vested with the authority for for.
feiture and destruction of such infringil.g materials. But, i:t order to
make it absolutely ciear that that right exists in the Fedc.ral Govern-
ment, we propose this forfeiture provision.
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Mr. DJ'NAN. You suggest on page 24 that the FBI and U.S. mar-
shal's office, are posed with the embarrassing possibility that the Gov-
ernment may be ordered to return known infringing articles to a con-
victed defendant. Tell me more about that; can anyone sue?

Mr. MURPHY. Yes, sir, some have sought orders from the court.
M1r. DRINAN. Why would that be embarrassing if you are just doing

what the law gives you authority to do ?
Mr. MUriPHy. We don't say it is embarrassing to do what the law

provides for, but that there are erroneous judgments on the part of
courts that have resulted in the return of materials to the violator.

Mr. DRINAN. But you want the authority over all of the equipment
to be able to destroy it and never return it and not give any compensa-
tion for it when some of that could be used-

MBr. M1UrXHIr. Mlay I point out that the copyright owner has that
authority right now, to seize the infringing materials.

Mr. DRISNAN. That is an entirely different question.
Mr. MURPHY. Well, it is similar, it seems to me. These are mate-

rials that are used and possessed with the intent to violate the law.
Mr. DRINAN. Once again you are telling me, you are stating that

the Government is continuing to possess these things when the owners
may well come under the law, have the right to take possession of the
infringing articles.

Is there anything here, sir, any policy position you take on the
question of performance royalties ?

As you know, the Senate is deeply divided on this. Is there anything
in your statement as to any position that the Department of Justice
takes on that?

Mr. GOLDBLOm. NO.
Mr. DrPNAN. You have taken a position on other questions here.

HIow come you missed this very fundamental one that this committee
has to decide?

Mr. GOLDBLOOM. We attempted to limit our position to those areas
of interest that the Department of Justice administers or represents,
insofar as it represents other Federal agencies and departments.

Mr. DRNNAN. I yield back.
Mr. KASTENMEIER. The gentleman from California, Mrr. Danielson.
Mr. DANIELSON. Could you tell me, sir, what is the nature of the

property rights in copyrighting, in this context. Is my copyright and
my property right subject to execution and sale under a valid judg-
ment of a court?

Mr. GOLDBLOO1. I believe it is.
Mr. DANIELSON. Could it be pledged as security and subsequently

my security interest be foreclosed ?
Mr. GoLDBIoor. I believe it could be.
Mr. DANIELSON. In other words, it could be taken from me by law?
Mr. GOLDBLOOx. Yes; depending on the State law.
Mr. DANIELSON. Under section 104(c) the State Department repre-

sentative pointed out that it favored section 104 (c) which would tend
to prohibit the enforcement of the valid judgment cf a foreign court
as to the copyright of one of its nationals within the United States;
are you willing to comment on that?

Mr. GOLDBLOO3 . I would prefer, if I might, to supplement the record
on that. We have not had an opportunitybefore today to see the State
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Department's position on that and the Department of State may very
well have a position on that.

Mr. DANIELSON. I only make a request. I don't know some of the
answers, but I am seeking them and any help that you could provide
I would appreciate. I personally have a problem; 1 don't see how we
can hang on to our comity with other nations if we refuse to recognize
the judgment of their courts whether we agree or not. That poses a
problem for me and'I would appreciate any information you can get
for me.

Mr. GOLDBLOOM. I will try.
BMr. DANIELSON. On the subject of cable television, you stated on

page 16 that you feel that secondary transmission should be com-
pletely royalty free and free of liability so long as it is within the local
service actually, because they are just filling in blind spots and iinprov-
ing transmission?

h'r. GOLDBLOOm3. Yes.
Mr DANIELSON. And then you conclude that such transmission does

not impair the primary transmitter's marl;et and, in talking about
tlhe broadcasting stations, in fact you say it enhances it and I concur.

Then you say the copyright holder is helped and not hurt by such
·activity. What is the rationale for that?

MIr. GOLDBLOOm. To the extent that there might be an agreement
between a copyright holder and the broadcaster concerning the use
of the material, that the ability to enhance the viewing and the num-
bers of viewers within the local service area, would seem to be some
consideration between the parties. If it is demonstrable, more people
would have access to this.

Mr. DANIELSON. Are you saying in effect that when a copyright
owner enters into a royalty agreement with a broadcaster, usually a
TV broadcaster, that the amount of royalty which is paid is based
at least in part upon the number of viewers which the station can
demonstrate watch the program at time 7 p.m., for example?

Mr. GoLDnoor. It may be something other than rcyalties for the
copyright; it may just be advertising ability, the possibility of adver-
tising a copyrighted work.

IMr. DANIELSON. It is something of value to the copyright owner
whether it is money or prestige or whatever, his sense of value is
entirely subjective. I understand that, but the point is that the com-
pensation in my money or money's worth to the copyright owner is
based in part on the numbers of viewers?

,rr. GOLDBLoo3r. That is correct.
RMr. DxANIF,SON. That is my understanding. All right, for that rea-

son I will once again state your conclusion in the last sentence of para-
gr, ph 1 on page 17 of your statement, "the copyright holder is helped
and not hurt by suc.h activity."

hlat the copyright owner sets at this eonsid-ration is greater or
less depending upon the rated viewing of the program at the time
of the nublication?

Irr. G(or,.nLooa r. Yes.
M'r. T)ANIELSON. *We are talking about a secondary transmission

within the primary viewing area. Let us take for an example southern
California which has our lar.est metronolitan nren, LTos Anceles. That
-area is a basin surrounded by a wall of mountains. It is a lovely area,
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but you cannot get, a primary transmission from Los Angeles because
of the momitaiz . Suppose I have a cable system and I pick up the
Los Angeles broadcast and take it by cable into the valley and the
desert and distribute it. I'm going to call that, for our purposes a
primary transmission to dispose of the secondary transmission you
are talking about. Do you feel there should be an additional fee there ?

Mr. GOLDBLOOM. Yes.nMr. )ANIELSON. Why ?
Mr. GOLDBLOOM. Of course, the whole subject of these copyright

laws has been debated long and hard to the extent that the Congress
'has attempted through this bill to accommodate these various inter-
ests. We feel that it has accomplished beneficially , great deal because
there are competing interests hlte. Cable television does have the
.ability to extend beyond the mountainous area that you described,
something which other systems are not naturally or not normally
-able to do.

Mr. DANIELSON. Is there anything natural or normal about the
primary transmission; it is a nmechanical device, an electronic device,
a creation of man which has been out in these areas. Seriously, your
rationale to support your statemenet tlat the copyrighllt holder is helped
and not hurt by such activity within the prirltry viewing area, dbes
it not apply equally to the viewing over the mountains?

Mr. GOLDBIoo:.z. Well, it does. but in the context of the world of
communications there is a need ywe feel to accommodate the interests
.of both the cable as well as the copyright owners.

fMr. DANIELSON. IIow would they not be accommodated? Is it not a
fact that the royalty agreement between the copyright holder and
the broadcasting station is based in part on the number of viewers
and, in calculating the number of them, the broadcasting station
includes those who are reached through the cable transmission on the
other side of the mountain?

Mir. GOLDBLOOmr. I don't klnzow that that is necessarily correct.
Mr. DANIELSON. Do you have any documentation oi authority for

that?
lMr. GOLDBLOOM3. ould have to look into that.

hMr. DANIEISON. I don't expect you to lnow answers on a multitude
of problems, but I think you are going to find in the adver;tising biusi-
ness the rates that the broadcaster receives for advertisements-and
that is what keeps him alive-are based on the viewers; the rate he
pays the copyright holder is based on the viewers.

So, if you expJand the number of viewers, you are going to expand
the advertising rates and the amount lie pays for his royalties. I think
you will find that to be the ca.se. Assuming that is true, then would not
that be your rationale on secondary tranismission whether it be over
the mountain or inside the mountain, if ,:eu are applying that
rationale ?

Mr. GOLDBLOO3m. I thinlr it would.
fMr. DANIELSON. On fair use, Mfr. Pattison has brought out' the

analogy of maling textbooks for a school. This poses a real problein
in my mind yet, I am hoping it will be cleared up. I am sure we agree
that if the school were to go through a first-class printing operation
and reprint, set plates, and type, print and bind aicopy of a book, you
would have an infringement and there would be royalties.
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Then back down one step instead of doing the traditional photo-
sffset job, but it be otherwise the same, I think you would agree you
still have a copyright violation. So, if you back down to a mimeograph
and suppose you typed on a stencil and then bound it with a nice,
hardboard cover, et cetera, I think you would still contend, and many
of us would, that you would still have a violation.

You take the same mimeograph, but you don't bind it .nd have just.
loose sheets now you are confronted with -whether or not it is a.
copyright violation and, if you go to Xerox. now you have two
questions; what do you do with that .

I have gone through this step by step on purpose. I wonder if we
are coming to grips with the real issue ? Should we basically copyright
on the tyr f mechanical reproduction used or upon the number of
copies; is valid to say it is the use to whi:li they are put, -whether
they go to a nonprofit school? I don't know if there is a valid way of
determining this and I am seeking help because I don't understand it.

Are we saying when we talk about schools and churches, are we
saying we must be good to the nonprofit organizations? There cer-
tamly isn't this consideration on brooms and Tuiclets and typewriters
and the people who sell printed books to the schools nlake a profit. I
don't know the answer and I want to find out. Thank you.

Mr. IasTENsXrEIR. The gentleman from Illinois, 5Mr. Railsback.
Mr. RAILSBACI. On page 10 of your statement, you indicate that

secondary transmission within the local service area of the primary
transmitter finds the cable system only filling gaps or improving
reception in the service area of the primary transmitter and supplc-
menting the primary transmission. Of course, the primary transmitter
has sponsors; when the secondary transmitter , ithin this area picks
up the program does he not also run the commercials and wouldn't
that have an adverse effect on possibly discouraging a prospective
sponsor?

In other words, I don't see how that wouldnl't really dilute the
effectiveness of a sponsored program.

Mr. GOLDBLOOm. I am not certain specifically how the FCC rules
operate, but I believe they would have to reproduce the progranl in its
entirety with the sponsored portions.

Mr. DANIELsON. I am willing to be corrected, but it is my under-
standing that when a cable system is picked up by a broadcaster that
it is transmitted in its entirety and they do not excise the commercials.
Therefore, the sponsor gets the advertising over the mountain as
well as inside of the mountain.

Mr. RAILSBACK. I see. First of all in respect to Father Drinan's
question, and comments, I certainly do welcome you; we invited ou
to testify. Secondly, with respect to forfeiture. aren't we talking
about record pirates who have actually stolen sonicbody's work ?

Mr. GOLDBLOOM. Yes.
Mr. RAILSBACK. I just want to conclude by saying that I do not

find that particular recommendation draconian. I disagree with sonic
others, but I thank you.

Mr. KASTENMEInR. The Chair will state that indeed you were invited
along with the Justice Department, along with the Departments of
Commerce, and State. As a matter of fact, your predecessor appeared
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in this room 10 years ago on a similar bill and you are aware of that
I am sure.

Mr. GOLDBLOOm. Yes.,
Mr. KAsTENMEIER. In that connection, what was being considered

was a similar 'bill and any of the issues you spoke to this morning
-were expressed then. Had the views of the Department of Justice,
the Antitrust Division and any other parts of that, changed or are
they the same as they wvere 10 years ago with respect to this bill?

Mtr. GOLDBsO3OI. I believe to the extent that issues were then in
.existence, our position is close to what they were then. I don't know
.because we have not examined each position we took then in light of
the position we have taken today, but I think there is a similarity
and identity.

Mr. KASTENmEIEER. DO I understand that you regard as the most
important issues, the issue of ornamental design in title II, term
;ana the manufacturing clause; those are among the more important
positions, issues as far as the Department of Justice is concerned?

,{r. GOLDBLOO3r. Yes, MAr. Chairman, and CATV.
Mr. IKAsENMEIER.m If the bill is ieported in its present form, will it

be the disposition of the Justice Department to oppose it, to recom-
mend that the President veto the bill ?

Mr. GOLDBLOOLr. I cannot really speak to that at the moment. I
think there is a different function when one is recommending to the
Prebident, what ile should do with legislation from when one appears
before the Congress while it is contemplating.

MIr. IKSTnSN3IEIlmR. It it your stance then that you are making certain
recommendations and stating your positions on whether the bill
.should be passed or not passed; that is your reason for being here?

Mr. GOLDBLOOM. Yes.
Mr. KASTENr-EIER. Thank you for your appearance.
[The prepared statement of MAr. Goldbloom follows:]

STATEMENT OF IRWIN GOLDBLOOM, DEPUTY ASSISTANT ATTORNEY GENERAL, CIVIL
DIvISION, DEPARTMENT OF JUSTICE

Mr. Chairman: I am pleased to respond to the Committee'a invitation to
present the views of the Department of Justice on II.R. 2223, X Bill for the
General Revision of the Copyright Law, Title 17 of the United States Code,
and for other purposes.

We are in sympathy w-ith the general purpose of Title I of the Bill, to provide
ai thorough revision and updating of the Copyright Law, Title 17, United States
Code. lIouever, as set out below, we recommend certain modifications in the
proposed revision. We oppose Title II of the Bill which creates a new type of
intellectual property, a hybrid between a copyright and a design patent.

HI.R. 2°P3 and its companion bill, S. -22, are nearly identical with S. 1301 as
passed by the Senate in the 03d Congress on September 9, 1974. There are,
hoNexer, teclhnical and perfecting amendments and changes required by the
enactment of Public I,Law 93-573, providing for interim copyright extension and
increased penalties for tape piracy. A section-by-section analbyts of S. 1361
is part of Senate Report No. 93-983, 93d Cong., at pages 102-228. Further details
as to the history of 'his copyright revision bill appear in the same Report
at pages 101-103. The suliminry below is specificially directed to features of the
Bill of particular concern to this Department.

Section 107 relates to the "fair use" doctrine. This is fully discussed in Senate
Report No. 93-983, pages 115-120. The scope of fair use in copying is illustrated
to include reproduction by. a teacher or a student of a small part of a work to
illustrate a lesson (S. 11eport 93-983, p. 115). This example, therefore, does not,
include reproduction of lhlt: tntire swork to illustrate a lesson. In determining
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whether the use made of a work in a particular case is a fair use, a court is to,
consider asx fctors'the purpose and character of the use, -the nature of the copy-
righted work, the amount and substantiality of the portion used in relation.
to the copyrighted work as a w-hole, and the effect of the use upon the potential
marlket for or value of the copyrighted work. As to the reproduction of entire
works for classroom use, the doctrine of fair use would be applied "strictly"
(S. Rept. 93-983, p. 117).

Sections 108, 110, and 111 cover exemptions from liability for copyright
infringement in the fields of library and archive reproduction (Section 108), the
exeinptioi of certain performances and displays, such as i.1 classrooms in face-
to-face teaching activities of a nonprofit educational institution (Section 110)
and the retransmission of a primary transmission simultaneoubly with the
primary tralsmibsion or Inonsimultaneoul3 faith the primary tranbmission if
by. a "cable sybtem" outbide defined geographic areas ("'econdary tranbmisbiolns"
of Section 111).

Section 302 establishes a new term for the duration of copyright. Generally,
this is for a term consisting of the life of the author and fifty years after his
death. In the case of joint work., the period of fifty years commences Uluon the
death of the last surviving author. For anonymous works, pseudonymous works,
and n orks made for hire, the copyright period is for a term of seventy-five years
from the year of its firs publication, or a term of one hundred years from the
year of its creation, whichever. expires first. Where one or more authors are
identified for an anunmnons or pseudonymous work before the end of the cop3.-
right termn, the longer period of copyrighlt terminating fifty sears after the death
of the author then applies.

Section 405 deals with'the effcct of the omission of the copyright notice. Section
411 covers infringement actions in certain situations.

Section OG iontains special provisions applying to persons who infringe will-
fully and for purpose. of commercal advantage. With respect to copl right in a
sound recording, for the first such offense, a person is fined not more than
$25,000 or inmpisoned for not more than one year, or both. For any subsequent
offense a person is fined not more than $50,000 or imprisoned not more than
two years, or both. Section 507 provides a three-year statute of limitations for
both criminal proceedings pursuant to provisions of the Bill after the cause of
action arose (under the provisions of Sections 116 and 506) and for civil actions
after the claim accrued.

Section 601 affords preferential protection to publishers and printers of the
United States and Canada (Report 93-983, pp. 195-200).

Sections 801-809 are concerned with the Register's duties to collect royalties
and make determinations concerning the adjustment of cop.sright royalty rates
for certain uses where compulsory licenses are provided by the Bill. They also
relate to his duties to determine in certain circumstances. the distribution of
these royalties deposited %xith the Register of Copyrights. Section 803 provides
for selection of membership of the tribunal to make necessary determinations
with respect to royalty matters, to be on the basis of a list of names furnished
by the American Arbitration Association to the Register of Copyrights. Section
804 provides for procedures to be followed by the tribunal in making its deter-
minations. Subsection (e) of Section 804 'directs that the tribunal shall render a
final decision in each proceeding within one year from the certification of the
panel, certified by the Register of Copyrights on the basis of the names furnished
by the Aminrican Arbitration Association. This subsection further provideb that
the Senate Committee on the Judiciary and the House of Representatives Com-
mitteekon the Jndiciary, upon a showing of good cause, may waive this require-
ment of the rendering of a final decision within one year from the certification
of the panel in a particular proceeding. The judicial review for tryLainal final
determinntions, provided in Section 809 (concerning the distribution of royalty
fees), is limited. A court may vacate, modify or correct such a determination
if it wa- procured by corruption, fraud or undue means, where a member of
tile panel was partial or corrumt. and where any member cf the panel was guilty
of misconduct by which the rights of any party were prejudiced.

Provisions for the nrotection of ornamental designs of useful articles appear
in Title II of the Bill. Section 201 provides that authors or proprietors of an
oriidnal ornamental design of a useful article may secure a period of protection.
exceot for certain subject areas set out in 'Section 202, for a period provided in
Section 205. Section 201 contains definitions of the terms "useful article", "design
of a useful article", "ornamental", and "original" as needed for purposes of
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the particular protection provided by this Title. Section 204 provides that protec-
tion commences on the date when the design is first made public, either by being.
exhibited, publicly distributed, or offered for sale or sold to the public. Section
205 Provides that the term of protection extends for five years, subject to being
renewed for an additional five years prior to the expiration of the initial term.
Section 206 provides for certain design notices to be applied to the products pro-
tected, and Section 207 limits recovery for infringement if the design notice
requirements of Section 206 have been omitted. However, actual notice of design
protection to a particular person can take the place of the design notice require-
ment of Section 206.

Section 209 of Title II provides for loss of protection if registration of the
design is not made within six months after the date on which the design was
first made public, who may make application for renewal registration of a
design protected under the Bill, how .and under what conditions and with what
supporting papers a design protected under the Bill can be renewed.

Section 212 of Title II deals with the examination of the design application
and provides for cancellation of registrations on application of a person who,
believes he is or will be damaged by a registration under this Title. Grounds.
for cancellation are that the design is not subject to protection under the provi-
sions of the Title.

Section 220 of Title II provides remedies for infringement of a design pro-
tected under this Title. It provides for a civil action to have judicial review of
a filinal refusal of the Administrator to register the design as for infringement
if commenced within a time period specified by the Administrator of the Title,
but not less than sixty days after the decision, and permits simultaneous remedy
for infringement by the same action if the court adjudges the design subject
to protection under this Title. This would appear to mean that the infringer
would have to be joined as a party defendant with the Administrator of this
Title. The requirements for such an actioni are that the design proprietor has.
filed and prosecuted to final :efusal an application for registration of the design,
a copy of the complaint in the action is delivered to the Administrator within
ten days after commencement of the action, and the defendant has committed
acts which would constitute infriilgenient of the design.

Section 221 of Title II gives courts jurisdiction of actions under this Title
and authority to grant injunctions to prevent infringement, including temporary
restraining orders and preliminary injunctions.

Section 222 of Title II relates to recovery of infringement, setting maximum
amounts of recovery per infringing copy by way of compensation and provides
for the delivery for destruction or other disposition of any infringing articles.

Section 223 of Title II provides fnr cancellation of a registration of a design
by a court and certification by the court of such order to the Administrator.

,Scction 227 of Title II provides that copyright protection under Title I, when
utilized in an original ornamental design of a useful article, may still be a design
work eligible for protection under the provisions of this Title.

Thelissuance of a design patent for an ornamental design for an article of manu-
facture under the patent laws, Title 35 U.S.C., terminates any protection of the
design under this Title.

'Section 229 of Title II provides that nothing in this Title annuls or limits
common law or' other rights or remedies available to a person with respect to,
a design which has not beel ... ilde public as provided'in this Title or any trade-
mark right or right to be protected against unfair competition.

'Section 232 of Title II amends various other statutes. Of particular importance
to the Department is the revision proposed for Title 28 U.S.C. § 1498(a) to pro-
vide that whenever a registered design or invention is used or manufactured by
or for the United States without license of the owner thereof, the owner's remedy
shall be by action against the United States in the Court of Claims for recovery
of reasonable and entire compensation. Use or manufacture of a registered de-
sign or invention by a contractor, subcontractor or any person, firm or corpo-
ration for the government and with the authorization or consent of the govern-
ment is to be construed a s use or manufacture for the United States. Use or
manufacture by or for the United States of any article owned, leased, used by
or in the possession of the United States prior/ to, In the case of an invention,
July 1, 1918, and for registered designs, prior to July 1, 1978, is not to be the
basis of an award' under this Section. Government employees have the right to
sue the government under this Section except when In a position to order, in-
fluence or induce use of the registered design or invention by the government.
Further excluded as a basis for claim under this Section are claims by a regis-.
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to the official functions of the employee, in cases in which such functions in-
cluded research and development, or in mak:_g of which government time,
materials or facilities were used.

Section 233 provides that Title II of the Bill shall take effect one year after
enactment of this Act.

Section 234 precludes a retroactive effect for the provisions of the design
protection of the Bill.

;Section 106 states generally the basic rights of copyright owners. Following
.sections of the same chapter set forth limitations and tsceptions to those rights.
The public interest in the promotion of education and scholarly pursuits calls
for. a careful consideration of such circumstances as may impede the dissemina-
,tion of knowledge. In this regard,, Section 107 of the Bill, dealing with "fair use"
.of copyrighted information, leaves unclear the extent to which librarians can
reproduce works for use in libraries. It would seem in the public interest to
work an accommodation between the copyright and such reproduction. But, as
a doctrine applied on a case-by-case basis, "fair use" renders it uncertain whether,
without infringement, librarians or library patrons can make copies of library
materials for the patrons' use. Because of the advantages of the economical
and speedy means of reproduction now available in libraries, it would be socially
.desirable not to discourage use thereof by uncertainty over the e6tent of the
"fair use" doctrine. Thus, we strongly believe that a definition in the Bill of
the doctrine as applied to such reproduction in libraries is definitely needed.
Moreover, defining the meaning of "fair use" in this connection also could serve
to reduce uncompensated infringement. To carry out our suggestion to give maxi-
mum certainty as to "what is a fair use," and give more meaningful scope to
.the exemptions from copyright liability of Section 108 discussed below, we
suggest the following changes; Section 107, last line (p. 9, line 9), change "work."

"work; provided that nothing contained in this Section shall be construed
,to limit the use by reproduction in whole or in part in copies or phonorecords
or by other means specified in Section 106 whenever used in nonprofit edu-
,cational activities."
Reason: Clarity of scope of fair use for educational activities.
Section 10S(d), lines 5-6 (p. 10, lines 1, 2), delete "of a small part".
Reason: Libraries should be able to reproduce entire work for scholarship.
Section 108(e), lines 4-7 (p. 10, lines 13-16), delete "if the library or archive
has * * * at a fair price,"
Reason: Too difficult and cumbersome to make purchase investigation; dis-
co,:ages use.

Section A.f, in subsection (a), provides that it shall not infringe a copyright
for a library ,r archives to reproduce or distribute no more than one copy or
phonorecord ot a work under conditions specified in subsequent parts of the
Section. These conditions require, among other things, that the reproduction
or distribution be made without any purpose if commercial advantage and that
the collections of the library or archives be open to the public or available to
specialized researchers, Nlhether or not affiliated with the library or archives
-involved or with the institution of which the library or archives is a part. Under
subsection (b), the rights of reproduction and distribution free from liability
would appiy to a copy or phonorecord of an unpublished work duplicated in fae-
simile solely for preservation and security or for deposit for research use in a
library or archives of the type covered by the Section. Under subsection (c),
the exemption from infringement would apply to a duplication in facsimile of a
Published work solely for replacement of a copy or phonorecord that is damaged,
deteriorating, lost or stolen, if after reasonable effort it has been determined
that an unused replacenient cannot be obtained at a fair price.

The rights of reproduction and distribution under Section 108 extend. to the
isolated and unrelated reproduction or distribution of a single copy or phonn-
record of either a published or unpublished work on separate occasions unless
the library or archives is aware or has substantial reason to believe that it is
engagilg in a related or concerted reproduction or distribution or engages in a
systematic reproduction or distribution of a copy of an item forming part of a
copyrighted collection or periodical issue or of a copy or phonorecord of a small
part of any other copyrighted work.

As we read this provision, it will not prevent libraries and archives from
eproducing works in Iachine-readable language in connectio;. with the storage
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anl use of-computerized information systems. We hope that the House legislative
history of the Bill will clearly support this construction, for the storage and use
of data in such systems is of great importance to repositories anrid sources of
scholarly research material. To impose copyright liability impeding the stor-
age of such data would be socially undesirable. If our interpretation of Section
10S is wrong, we recommend that the Section be changed to extendt the appli-
cable exemption to reproduction in machine-readable language for storage and
use in information systems.

The ease of transfer of computerized data is another area in which H.R. 2223
raises a problemn. Universities, resbearch agencies, government, and private indus-
try are developing information netNorks using computers and other electronic
equipment to speed the transfer of information from source to user. HI.R. 2223
does hot provide a method by means of ,vhich information sy.stems users can
easily obtain the permission of copyright owners for use of their material. The
difficulty and loss of time entailed in many cases in contacting owners may
inhibit users from including material in their systems. Or users may be unable
to employ material in their systems ii bufficient time in situations where speed
is essential. It would appear in the public interest for the Bill to contain some
guarantee that information systems which are ;illing to pay royalties for mate-
rial used can obtain easier access to copyrighted information, at leabt in high-
priority areas such as scientific and technological works.

The proposed legislation also leaves unclear at what point in the use of com-
puterized copyrighted material the liability for royalty payment attaches. Under
11.R. 2223, it would seem that placing copyrighted data into a computer (which
may form part of an information system) might infringe the copyright. Since
the use of computers for storage and retrieval of information to some extent may
replace the sale of books, in most cases the payment of royalties should be
required. However, just where in the process the royalty payment should be
assessed, is open to question. We believe it unwise to levy a "toll" at the "input"
stage in the process. Levying on the "input" into computers could impede the
development of information systemb and may render meaningless any exemption
for the use of computerized information for educational purposes which may be
read into H.R. 2223. i

Tihe subject of tlie application of copyright to community antenna television
has presented considerable difficulty in preiious draftb of proposed revisions of
the Copyright Code. II.R. 2223 attempts a compromise between the extreme
positions of complete liability for infringement of copyright by secondary trans-
mission by CATV on one hand and almost complete freedom from liability on
the other hand. While we support the imposition of a degrte of liability upon
CATV, we believe that II.R. 2223 should provide an area of free use for such
systems within the local service area.

The first part of subsection (c) of Section 111 provides for compulsory licen-
sing of secondary transmissions of a primary transmission by an FCC licensed
broadcast station upon compliance %ith the notice of ownership and the pay-
ment provisions of subsection (d), and (A) the signals of the primary trans-
mission are exclusively aural and the secondary transmission is permissible
under the rules, regulations or authorizations of 'lie FCC; (B) where the CATV
system is, in whole or in part, within the local service area of the primary trans-
,mittei; or (C) where carriage of the signals comprising the secondary trans-
mission is permissible under the FCC rules, regulations or authorizations. We
strongly urge, with respect to (B), that the secondary transmittal should be
completely free of' llabiilty; hence, royalt. -free or no licensing would be in order.
The secondary transmission in such a situation, where the CATV system is. in
whole or in part, within the local service area of the primary transmitter, finds
the cable system only filling gaps or improving reception in the service area of
the primary transmitter, supplementing the primary transmission. Such trans-
mission does not impair the primary transmiitter's market; in fact, it enhances
it. The c6diright holder is helped and not hurt by such activity.

Section 203 and Section 304(c) (6) (D) concern the termination of trans-
fers and licenses. Tllese Sections would permit the author or his heirs to terminate
the originial transfer of his rights at anpy time during a period of five .3ears
beginning at the .nd of a specified time. However, Section 203(b)(4) and
parallel Section 341(c) (6) (D) (relating to transfers of copyrights subsisting
after January 1. 1977,) provile that an agreement to transfer rights subsequen:
to the termninatioli 9,f a prior transfer' lll not be valid unless made after the
effective date of that teiilination or unless mna,, to the original grantee or his

57-7860-76-pt. 1- 11
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successor in title. We do not believe that the grantee or his successor should
be in a preferred position to enter into an agreement for transfer prior to termina-
tion of the original transfer. We see no reason why all potential transferees
shornd not have an equal opportunity to enter into such an agreement. It is
therefore suggested that subparagraph (4) of Section 203(b) and subparagraph
(D) of Section 304(c) (6) be deleted.

Section 302 substantially lengthens the time of copyright protection when
compared with the duration of copyright in works under the present copyright
law. At the presnt time, protection is granted for 28 years from the date of
publication and may be renewed for a second 28 years, making a total potential
term of 56 years in all cases. United States patents for any new and useful
process, machine, manufacture or composition of matter or improvement thereof,
are granted for a term of 17 years. 35 U.S.C. 154. Patents for new, original, and
ornamental designs of articles of manufacture Are granted for a period up to
14 years. 35 U.S.C. 173.

Patents for plants are granted for the same length of term as for new and
useful processes, machines, manufactare or compositions of matter. 35 U.S C.
161. Under the proposed Bill, an author would receive a copyright for his life
and 50 years after his death. Considering the average life expectancy of people
today, this will double the length of copyright when compared with the present
one for many works. For anonymous Nnorks, pseudonymncs works, and works
made for hire, the term is somewhat less but still -s'nifcantly greater than
provided by the present statute.

Senate Report No. 93-9&3, pages 167-173, discusses various considerations
for the duration of copy,right in works. A major argument for increasing the
term of copyright appears to be that the extension conforms with foreign lairs
which provide for longer terms of copyright than the present United States
law. This argument is presented in the Senate study. However, we do not
believe that this should be the criterion for the proper length of copyright
protection in the United States.

Under the Constitution. Article 1, Section 8, the purpose of a copyright is
to promote the progress of science and nseful arts by securing for limited tinmes
to authors and inventors the exclusive right to their respective writings and dis-
coveries. While it may be urged that a cop. right term of 28 years plus an addi-
tional 28 years might be insuff.cient to protect the interests of an author in his
writings in view of the lengthening of the ordinary life span in modern tinmes,
the proposed Bill. by its extended duration of the copyright term, appears to
carry the protection far beyond the contemplation of the framers of the Con-
stitution. As an alternative, we propose to provide for the lengthening of the
term of the copyright duration to be at least coextensive with the lifetime of
the author. In this flay, the author will be insured protection of his work f,r
at least as long as he may live. Thus. we propose the substitution of an alter-
native provision to Section 302 (a) as follows: ,,

(a) IN GENERAL.-Copyright in a work created on or after January 1. 1977,
subsists from its creation and, except as provided by the following subsec-
tions. endures for a term consisting of 56 years or the life of the author,
whichever is greater.

A conforming amendment should also be made in Section 302(b). The provi-
sions of Section 302(c) should be modified to limit. the duration of anonymons
works. pseudonymous works, and works made for hire, to a period of 56 years
from the year of their creation or first publication.

Our proposal would carry out the constitutional concept of promoting the
progress of science and useful Prts. A O-yvear copyright term, as may be
extended by the lifetime of the author, is believed more than adequate to pro-
mote this constitutional purpose.

It has also been urged that growth in communications media has lengthened
the commercial life of'many works. This does n,,t jinstif. lengthening the term
of a copyright beyond 50 years or the lifetime of the author because a lengthened
commercial life Is not necessarily consistent sitll the basic constitutional
purnose. .

The basic question with respect to copyright duration to be answered by the
Congress is whether a doubling of the present copyright term for many works
Is desIrable to promote the progress of science and useful arts. Other forms
of federal protection for creative works. such as patents for useful devices,
plants. and designs, are all for periods of no more than 17 years. Copyrights
in writings are already In a preferred position. We do not believe that the
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promotion, of the progress of science and useful arts requires a doubling of the
possible .56-ear copyright period. Our alternative propo.all N\ould acconinlodate
such valid concerns as may exist regarding the present law and, at the same
time. carry out constitutional goals.

Section 405 deals with the effect of omission of the copyright notice. Under the
present Act, omission of notice on published copies of a work ordinarily places the
work in the public domain (17 U.S.C. § 21). However, if such notice is acci-
.entally omitted from a particular copy or copies, copyright is not lost; but in-
nocent infringers who are misled by the accidental omission are not liable for
infringement. Under Section 405 of the Bill, omission of notice from "a relatively
small number" of copies or phonorecords publicly distributed will not invalidate
the copyright whether or not such omission was accidentaL Moreover, the omis-
sion of notice will not invalidate the copyright in a: work If registration for the
work is made within five years after the publication without notice and a rea-
sonable effort is made to add notice to all copies or phonorecords distributed to
the public in the United States after the omission is discovered. As under the
present law, innocent infringers who are misled by the omission of notice would
not be liable in actual or statutory damages for infringement. But under H.R.
2223, they might have to surrender profits gained through the infringement and
be subject to injunction or payment of a reasonable license fee for continuing
their activity (Section 405(b)). These provisions would delete from 17 U.S.C.
§ 21 the provision that no permanent injunction shall be had unless the proprietor
of the copyright shall reimburse the innocent infringer his reasonable outlay in-
nocently incurred if the court, in its discretion, shall so direct.

A copyright should be protected'from invalidation only when the failure to pro-
vide notice was the result of an accident or mistake or in violation of the copy-
right owner's written requirement that, as a condition of authorization of public
distribution, the copies or phonorecords bear the prescribed notice, and distribu-
tion of only a small number of such items has been made to the public. To permit,
as proposed in Section 405, a copyright owner to issue an entire publication of his
work without notice and yet enforce the copyright tends to negate the purpose
of notice. Although innocent infringers would incur no liability, they would still
have to establish their innocence even where the omission was deliberate.in many
cases. We suggest that the Section specifically be limited to the effect of omission
of the copyright notice by, accident or mistake. We also believe it advisable that
the words "particular copy or copies", contdincl in the present statute, be used
instead of the broader and more general words "a relatively small number,"
found in Section 405, to designate the limits within which notice may be omitted
without loss of copyright. And we think the discretion in the court to order reim-
bursement to the innocent infringer should be retained.

Subject to specified exceptions, Section 601 provides that the importation into
or public distribution in the United States of more than 2,000 copies of a work
consisting preponderantly of norndramatic literary material in English by an
American or resident alien author and protected under the Copyright Code is pro-
hibited. unless the portions consisting of such material have been manufactured
in the United States or Canada. This Section would reenact in modified form a
previous, highly protectionist nontariff trade barrier (17 U.S.C. 16, 107). We do
not believe that there is either a necessity or desirability for such a provision
,which creates an absolute bar to certain books published abroad.

Section 601 is entirely unrelated to questions of'copyright. It ares not protect
authors at all. On the contrary, Section 601 decreases the value of copyriglts by
preventing an American author from granting worldwide publication rights to
an English publisher who offers more favorable compensatinfi than an American
publisher. Whatever the merits of the original "infant industry" justification for
the manufacturing clause, the restriction is clearly unnecessary and inaplro-
priats today in light of the strength and success of our indutry and in light of
our nation's commitment to eliminate nontariff barriers to International trade
and ensure vigorous competition.

For these reasons, SeCtion 601 should be stricken from the Bill, and the "mann-
facturing clause" should be eliminated from olir copyright lawm.

With respect to the Departmeint's anti-piracy program iii the sound recording
field, we note the following as areas where amendments are desirable:

Section 506 should be amended to provide for forfeiture of infringing articles
in criminal cases resulting in convictions, and a new section should be added to
provide for summary and judicial forfeitures in criminal cases.
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At present, the government has no clear cut authority to destroy infringing ar-
ticles which have been seized or otherwise obtaii.ed in the investigation or pros-
ecution of a tape piracy case or, for that matter, any criminal copyright infringe-
ment case. This lack of specific authority has resulted in cr tical storage problems
for many F.B.I. and U.S. harshals' offices th'roughout the country and poses the
embarrassing possibility that the government may be ordered to return known
infringing articles to a convicted defendant.

With proper amendments, II:R. 2223 could eliminate this most serious problem.
We strongly urge the following revisions:

1. There should be added to Section 506 a new subsection which should be
designated as: ,.

(b) When any person is convicted of any violation of subsection (a), the
court in its judgment of.,conyv.ctlon.shall, in addition to the penalty therein
prescribed, order the forfeiture and destruction or other disposition of all in-
fringing, copies or phonurecurds and all implements, devices, ?quipment or
other articles of whatever kind usd or Intended to be used in the manufac-
ture, use, or. sale of such infringing copies or phonorecords.

Present subsections (.b); (c),, and. id,) need to be redesignated as subsections (c),
(d), and (e), respectively;

A conforming amendument should be made to Title 18, United States Code, Sec-
tion 231S, so that it.reads:as follows:

Section 2318:
(a) (present Section 2318).
(b) When any person is convicted, of any violation of subsection (a),

the court in its judgment of conviction shall, in addition to the penalty
therein prescribed, order the forfeiture and destruction or other disposition
of all clunterfeit labels and all articles to which counterfeit labels have been
affixed or which.were intended to have had such labels affixed.

(c) Except to the extent they are inconsistent with the provisions of
this. title, all provisions of section [new forfeiture section described below]
Title 17: United States Code, are applicable to violations of subsection (a).

2. A new section should be added reading as follows:
(a.) All, copies or phonorecords manufactured, reproduced, distributed,

sold, or otherwise used, intended for use, or possessed with intent to use in
violation of section 506(a), and all plates, molds, matrices, masters, tapes,
illn negatives, or. other articles by means of which such copies or phone-

records may be reproduce(l, and all electronic, mechalical, or other devices
for manufacturing, reproducinlg, assembling, using, trnisporting, distribut-
ilug, or selling such copies or phonorecords may be seized and forfeited to the
United States.

(b) All provisions of law relating to (1) the seizure, summary and judi-
cial forfeiture, and condemnation of vessels, vehicles, merchandise, and bag-
gage for violations of the custonls laws contained in. Title 19, United States
Code, (2) the disposition of, such vessels, vehicles, merchandise, and bag-
gage or the proceeds from the sale thereof, (3) the remission or mitigation
of such forfeiture, (4) the compromise of claims, and (5) the award, of
compensation to informers in respect of such forfeitures, shall apply to
seizures and forfeitures incurred, or alleged to have been incurred, under
the provisions of this section, insofar as applicable and not inconsistent with
the provisions t,f this section; except that such duties as are imposed upon
the collector as customs or any other person with respect to the seizure and
forfeiture of, vessels, vehicles, merchandise, and baggage under the provi-
sions of the customs lavs contained in Title 19 of the United States Code
shall be perfoimed'with respect to seizure and forfeiture of all articles
described in subsection (a) by such officers, agents, or other persons as.may
be authorlied or designated for that purpose by the Attorney General.

Proposed Section 114 should be amended to provide for the copyright owner
-it a sound recording to have the right to make derivative works or it should be
amended to clarify that persons other than the copyright owner do not have such
a right absent consent of the copyright owner, notwithstanding the fact that
the sound recording copyright owner would have no such right.

Section 114 liinits the specific rights of a sound recording copyright owner to
those granited to copyright owners by parts (1) and (3) of Section 106. That Is,
sound recording copyright owners have the right:

(1) to reproduce the copyrighted work in copies or phonorecords; and
* * * * * *
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(3) to distribute copies. etc.
The right to prepare derivative works based on the copyrighted wor-k (part 2

of Section 106) is withheld from a sound recordir c( pyright uwnei despite Sec-
tiorn 103 which states that such works are copy.ighLable and despite the fact
that sound recording copyright owners are entitled to make and copyright
derivative w Jrks under present law, 17 U.S.C. § 7. There is a real possibility that
an unauthorized duplicator who made a "derivative" work by slightly altering
the original copyrighted sound recording would claim that he did so legally bince
the copyright owner is given no exclusive right to make derivative works.

This potential legal problem could be eliminated by including part (2) of Sec-
tion 106 in the list in Section 114 of exclusive rights granted to a sound recordling
copyright owner-an action which would grant to sound recording cop. right
owners no more rights than they presently possess. Section 506 should be
amended accordingly to include part (2) of Section 106.

A. third area for concern is proposed Section 301 (pagc& 32-33), subparagraph
(b), which states:

Notling in this title annuls or limits any rights or remedies under the
common law or statutes of any state with respect to:

(3) activities violating rights that are not equivalent to any of the
exclusive rights within the general scope of copyright. . incluaing breaches
of contract, breaches of trust, invasion of privacy, defamation, and decep-
tive trade practices....

We beliese this language could be read as abrogating the anti-piracy laws
now existing in 29 states relating to pre-February 15, 1972, sound recordings on
the ground( that these statutes proscribe activities iiolating rights "equihalent
to ... the exclusive rights within the general scope of copyrighlt...." Certainly
such a result cannot have been intendled fur it would likely effect the immediate
resurgence of piracy of pre-February 15, 1972 sound recordings. (Note: ini any
event, there would be no effect on sound recordings produced na ter February 15,
1972, since it would appear that the st4 tes cannot constitutionally enforce their
anti-pirac laIns against the unautholized duplication of these later recordlings.)
We therefore urge tlhat Section 301(b) be amended to include a new sulbzection
(4) as follows:

(4) Sound recordings fixed prior to February 15, 1972.
Proposed Section 506(a) should be amended to correct the disparity of sanc-

tions between second-tine infringers of sound recording and nlotionl picture copy-
rights and second-timlle infringers of other copyrights. As written, Section 500(a)
provides for a maximum ,$10,000 fine and three years iqaprisonment for second-
time infringers of all copyriglhts but sound recording and motion picture cop-)-
rights. Infringers of these latter two categories are subject, upon conviction of a
second offense, to a maximum fine of $50,000 and two years lllmpriqonmentet We
suggest that these latter infringements are sufficiently serious to warrant at
least the same maxinmunm imprisonmetnt for second offenders as is apl,:icable to
second-time infringers of other copyrights, as ell as the larger fine. Tile term
of imprisonment prescribed should therefore be at least three years.

We support tile substitution of "for purposes of commercial advantage or
private financial gain" for the present requirement in 17 U.S.C. § 104 that. to be
criminal, infringements must be done "for profit". The provision in present Sec-
tion 104 for alders and abettors has been removed, but these individuals will
be liable to prosecution under 18 U.S.C. § 2.

From the standpoint of making deterrents mneaningful , ._: ond the flnancial de-
terr'ent and provide a penalty for those who can "take" financial losses as a cost
of hbusiness, it is recommended that a maximlum one-year term of imnprisonmenat be
included in the sanctions under proposed Sections 116(d) and 506 (b), (c), and
(d). all of which are provisions the Department supports.

We also note that Section 115. subparagraph (a) (1), states explicitly and Awith
clarity what four courts of appeals 1 have ruled is the scope of compulsory licens-
ing under present law, namelv. that absent authorization by the owner of a
composition copyright, the duplication of a sound recording embodying a cop3-

I.rondora MurIto Publishlna Co. v. Melodl Recordings, In¢., 5600 . 2d 393 (C.A. 3,
DTncember 27, 1974): Fame Publi8hinp Co., Inc. v. Alabama (tustom Tape. Inc.. 507 1'. 2d

f07 (C.A. 5S. Jnnunrv 31. 1975); Duchd.. Mtusic Corp. v. Stern 458 F. 2d 1305 (C.a. 9),
certiorari (letled, sub nom. Rosner v. Duchess MiuRso Corp., 409 U.S. 847; and Pdwnrd B.
2rfrksR uitsic Corp. V. Colorado Magnetics, Inc., 497 P. 2d 289 (C.A. 10). certiorari denicd,
sub nom. Colorado Maytctics, Inc. v. ldward MJarks Musio Corp., 419 U.S. 1120.
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righted musical composition is an infringement of the composition copyright even
though the duplicator tenders royalty payments and otherwise attempts to com-
ply "ith present compulsory licensing provisions. This is contained in the final

-sentence of subpargraph (a) (1), which reads:
A person may not obtain a compulsory license for use of the [nondramatic

musical] wdrk in the duplication of a sound recording made by another.
Since this prohibition is not limited tL copyrighted sound recordings, the effect is
to lrel ent the operation of the compulsory license mechanism for making copies
of ¢tstU sound recordings embodying copyrightid musical compositions. The De-
.partment wholeheartedly supports this provision.

Section 804 deals with procedures before the tribunal which determines
adjustment -it copyright royalties and their distribution under sl,ecifled sections
of the Bill. We object to the provision in subsection (e) of this Section that
the Senate Committee on the Judiciary and the House of Representatives
Committee on the Judiciar. may waive a requirement that a finnal decision in
eacL proceeding be rendered by the tribunal Vitlin onle year from the certification
of the panel by the Register of Copyrights. The constitutional division of duties
among the three principal branches of the government places in the Congress the
legislative responsibilities. However, once a law has been enacted, it is for the
Executive Branch to carry out the intents and purposes of the law as directed
by the Congress. In our view, legislation, once enacted, should not be modified
or waived by actions of a committee of the Congress. It is suggested that if
Waiver of the one-year requirement is desirable under particular circumstances,
these circumstances le generally outlined in the Bill and that thle tribunal be
given authority upon good cause shown to extend tlie period of time for
rendering decisions.

Of particular concern to this Department is tihe new form of copyright protec-
tion provided by Title II of the Bill. This new form of protection is a hybrid
bel.wecn design patents (35 U.S.C. § 171-173) issued for a period of up to 14
3 ears Iy tile Patent Office for new, original and ornamcntal designs of articles
of manufacture and the copyright litn s which provide for registration and issu-
:nce of certificates of copyrights for the writings of authors. The new protection
that is provided under the Bill is not presently ava;lable under the copyright
Iaws andi can only be obtained through a design paternt after an examination

-Lrocedwle h;lich determines w;hether tile ornamental design meets tilhe criteria
of patt ntabillty, including unobviousness in view of the prior art, as provided,
by 35 U.S.C. 102, 103. While the protection period as proposed for the new type
of ornamental design protection is only a maximum of ten years as conmpared
.-itll the maximaum of 14 years available for a design patent, it is granted A ithout

the need of meeting the novelty and unobviousness requirements of the patent
statute.

A threshold consideration before finding that the needs are such that thi., new
type of protection should be available is whether the beneHts to the public of
such protection outweigh the burdens. We believe that :nsufficient need has
been shown to date to justify removing from the public domain and possible
use by others of the rights and benefits proposed under the piecsemit Bill fur such
ornamental designs. We believe that design patents, as are granted today, are
as far as the pt.blic should go to grant exclusive rights for ornamental designs
of useful articles in the absence of an adequate shonu ing that the new protection
.vill I rovide substantial benefits to the generhl public which outweigh removing
such designs from free public use. While it has been said that the exa..lination
procedure in the Patent Office results in serious delays in the issuance of ardesign
patent so as to ble a significant problem and damaging to "inventors" of orna-
mental designs of useful articles, the desirable free use of designs v;hich do not
rise to patentable invention of ornamental designs of useful articlcs are believed
to be paramount. If the contribution made to the public by the creation of an
ornamental design of a useful article is insufficient to rise to patentable novelty,
the design should. not hbe protected by law. The Department of Justice has con-
sistently opposed legislation of.thils character.

To cmit federal. statutory .protection for the form of a useful otl.ect Is not to
deny the originator of that form any remed. whoasoever. If he can prove that
competitors are passing off their goods as tl.e o itginator's b3 copying the prod-
uct's design, he may bring an unfair competition action against such copyists.
Crescent Tool Co. v. Kilborn & Bishop Co., 247 .?ed. 299 (C.A.,2 1017). See, also,
Sears, Roebuck & C'o. v. Stiffel Co., 376 U.S,. 225 (1064), and Oompco Corp. v.

.Day-Brito Lighting, Inc., 376 U.S. 234 (1964).
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Quite apart from our opposition to the merits of Title II, we also oppose
enactment of the design protection provisions of this Bill which would provide
a new class of actions against the United States since the Bill proposes to amend
Section 1498(a) to add the new type of design copyrights to the remedies avail-
able to inventors against the United States who have been issued United States
patents when they are used by the United States without authorization of the
owner. For example, by amending Section 1498(a) in this way, the Congress will
he creating a completely new problem area fraught with difficulties 'for govern-
ment procurement. Government contractors who "reverse engineer" alleged
trade secrets in bidding competitively for government contracts would now lie
faced with the necessity of designing around the "packaging looks" of a product
covered by a design copyright which may not rise to the stature of patentable
novelty under the patent laws. Thus, the "non-utilitarian looks" of a vehicle
'which may not be protcttalble as a design patent would be given copyright-type
protection under the Bill. We, therefore, strongly oppose the new type of protec-
tion proposed by Title II of the Bill.

Section 1498(a) is also ame,,ded to provide for the first time for suits against
the United States for unauthorized use of inventions, whether patented or
unpatented. Thus, it would appear to permit a suit based on a trade secret con-
taining r:, unpatented invention. This, also, we strongly oppose as inconsistent
with lin. *ing claims against the United States in 28 U.S.C. 1498 to those recng-
nized by the patent and copyright laws. No adequate showing has been made
that this type of protection, on balance, is in the public interest.

The provision in Section 220 whereby simultaneous suit can be filed against
the Administrator who carries out the provisions of Title II (§ 230) and an
alleged infringer of the design in that it subjects an alleged infringer to suit in
the same action even though the threshold question whether a certificate can
issue under the provisions of the law has not been decided as between the Admin-
istrator and the applicant for registration is believed undesirable. While it is
not likely that the issuance of certificates of registration will be frequently
refused if certain basic requisites of applications are met, nevertheless, if a
situation should arise of a refusal of issuance of a certificate of registration by
an Administrator; this should require a separate and distinctive action to
secure issuance thereof, especially since governmental functions should not
normally be mixed with the proprietary enforcement functions of courts in
adjudicating private rights and remedies.

Certain technical corrections appear indicated in Title II as follows:
P. 66, lines 22 and 23 appear reversed.
P. 73, line 22, "Section 311" should read-"Section 211".
P. 73, line 26, "mortgage" should read--"mortgagee".

- r. IKASTENMIEXER. We would next like to call Mr. Rene D. Tegtmeyer,
an Assistant Commissioner for Patents, representing the U.S. Depart-
ment of Commerce. Would you please identify your colleagues.

Mr. TEGTMrEYER. Thank you, Mr. Chairman." With me today are
David Allen and Rosemary Boxvie, both of whom are from the Com-
merce Department and in particular from Patents.

Mr. KLSTENMEIER. I notice you have a prepared statement. You may
proceed.

[The prepared statement of Mr. Tegtmeyer follows:]

STATEMENT OF RENE D. TLOTMEYER, ASSISTANT COA[MISSIONER fOR PATENTS,
U.S. DEPARTMENT OF COMMS ERCE

Mr. CIIAIRMAN: I appreciate this opportunity to appear before your subcom-
nittce to express the views of the Department of Commerce and its support
for H.R. 2223 with certain modifications which I shall explain.

H.R. 2223 is the result of 20 years of extensive effort by the Copyright Office
of the Library of Congress and the Congress to revise the.copyright law. I
understand that the testimony of the Register of Copyrights included a discus-
sion of the background concerning this effort and an outline of the principal
provisions of the bill. I will not attempt to be repeitive in this respect.
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H.R. 2223 is divided into two titles; Title I. General Revision of the Copyright
Law and Title II, Protection of Original Ornamental Designs. As the Depart-
ment views each title from a slightl3. diffelnt perspective, I would like to com-
ment on them separately this morning.

The Department of Commerce ould like to highlight three specific areas in
our comments onl Title I:

1. Tlle lack of protection in U.S. government works,
2. I'reemption of state law with respect to unfair competition, and
3. The inclusion of Canada in the manufacturing requlremclt.

PBROTECTION OF GOVERNMENT WORIKS

First, proposed section 105, in prohibitilng copyrigllt protection for go%:'n-
ment works, creates a stpecial probleml for the I)elartmlent of Commerce. 'lnder
Title 15. United States Code, Chapter 23. the Secretary is required to establish
and maintain a elearinghlo.se for the collection and di.beidnati tionl of scientific,
techlical and engineering inlformatiolm. Thi.s i.s done through the Department's
National Technical Information Service, called NTIS.

As a matter of policy, Chapter 23 reqtirles that each of the services and funlc-
tions prot ided be self-su.btaining anlld sulf-linidal:ting, as much Ia possible. cnll-
sistent with its objectives. The Clhapter specifically states its plolicy that tlhe
general public shall not blar the co.s of ptubliationls and other seriices lhithl
are for the special use and benefit of private gronlps and individuals.

ithll tlhe increased use of reprogral,lhy the dlifliculty of meeting the requirt
ment to disselminate technical information on a ibasis tllat pla.s its o*,n *% a. hlas
increabed. It is cheaper for at purclller to lbu. one copy of an expensive teellllmo-
logical pullication and phllotocopy it rather thanl to buy the nullller of clop,ilt
that are actually netded. The lack of copyighllt protection for molust periodicals
made available by NTIS uakes this practice legal. lIoitever, if NTIS canno, t
recoup the cost of preparing and handlin it.s publlicatiolns, the dissemination
of this material. allliot be mlaintained o(n t, self-s,ubtstiiig and belf-liquidatingl
basis.

An example of the potential harm which could arise from this lack of cepy:-
right can be s.een in the lulblication, I)irector. of Copulterizmd Data Files allnd
Related Software Availatlle from Federal Agencies-197 1. :hlli. dlc.ument x.ts
prelpared in response to the large number of requtl.tb received for this informna-
tion. It was prepared at NTIS expense. The approximately $150,000 cost of bur-
veying Federal agencies to gather the inlformlation al publlishing the direCtor.
wiS not reiilmuirsedl fromn approllriatiolss. Inl order to recoup NTIS expen:.e.-. i
prit of $60 per copy was set for this 150-page d(irectory. Anyone choosing to
mnake and sell competing photocopies could do .so for a fraction elf this price.
Thus. it nas neeessary for NTIS to risk .sublstantial mloneys to product, such
a product in the absence of dopyright protection.

Unauthorized photocop.,ing is esliecially ,erious in connection mith foreign
sales; out of the eight largest c;:stomers of NTIS, seven are foreign entities
which engage ill such copying prafttices. It. has also caused STIS to le limited
in pricing its periotdicals due to the nuchll lo er costs of duplication donle by
resale marketers ald potential customer, of government workls Vlichl are nlt
copyrighted.

For these reasons. we believe tlhat copyright protection should be prosideld
works distributed under Chapter 23, Title 15 of the United States Code, bimilar
to that lprovided under § 290(e), Chapter 7(a). Title 15, for standard referenllce
di;ta prepared b. the 1Department of Commerce under the provis.ions of that
Chapter, or in the alternative that the Congress .econsider the statutory
requirement that the services and functions provided under Chapter 23 be
self-sustaining and self-liquidating.

PREEMPTION

Second, we agree with the preenaption of State copyright laws pursuant to
section 301(a), and n ith the principle emnlbdied in ti.at section that there should
be a single, federal system for copyright. Howvever, i!e language of subsection
(b) (3) of section 301 should, in our view, lbe modified kt make it clear that the
phrase "all rights in thie nlature of copyright" (italics added) will not le
construed to preempt parts of the State law of unfair competition which
are now codified in statute or established by Federal and State Court decisions
applying the common law.
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Section 301(b) (3) is intended to exempt State unfair competition law frola
the preemptive effect of section 301(a). Among the rights and remedies hot
preempted are those arising from the violation of rights "'llnot equivalent to any
exclusive rights within the general scope of copyright". These 'hot equivalehit"
rights are said to include "breaches of contract, breaches of trust, invasion of
pcivacy, defamation, and deteptive trade practices such as passing off and false
rtpreientation." The problem ne have is that the listing is incomplete and the
language is more limited than that nwhich would describe the present scope
of established State unfair competition law.

A, a solution, we propose a more comprehensive and inclusive listing oZ unfair
competition torts in subsection (b) (3). The proposed amendment:

"(3) Activities violating rights that are not eqluivalent to any of the exclusive
rights wvithin the general scope of copy right as bpec/lled by section 106, including
breaches of contract, breaches of trust, invasion of privacy, defamation, and
£deceptive trade practices such as ,pa.sing ,ff and false representationll acts,
tradc practiced, c r colur.c of conduct Ichich cause or arc likcly to cause confusion,
mistakc or dception, or which arc lihLIp to rcsult in passing off, falsc or mislcid-
ing rcpresentations, diparugcnlLt, wrolngful lisclosure or misappiopriation of
a trade scret or confi(ldcit(al information, or activities wChich otherwlise con-
stitltce unfair competitlon by miisrLprlsentation wr misa-ppropriation." Deletions
bracketed; additions italicized )

In our opinion, this prolposed amendment would more accurately state the
ran:ge of unfair competition torts ihich are nott regulated by the states, so that
the examples listed will not be limiting.

It should be noted that the plhrase "unfair competition by ... misappropri.-
tion" is included in our amendm(lent. Obviously, the "misappropriation" of all
of the words of a literary Nork Nxould be in the nature of copyright and State
lans in this area should be ,lrcempted. Hiowever, we do not believe that the
entire body of State unfair competition htl blased upon the landmark Supreme
Court decision in Internationial Newcs Servicc v. Associated Press (248 US 215
(191S)) should be preempted. While some State decisions relying on the INS
ca-.s lnay be held inapplicable tnder sectiun 301(a), vxe believe that such a renmedy
should continue to be available for the type of conduct proscribed in the INS
case.

IMANUFACTURING CLAUSE

Third, proposed section 601, knni ni as the "manufacturing clause", essentially
requires that English -.lguage, nondramlatic literary works by American
domniciled authors must lie printed in the United States or Canada. The prebent
c :,l, right statute dues not include bsulth a reference to Canlada. The rationale for
incllulding Canada appears to be that %%age standards in the U:.S. and Canada are
comparable.

We are opposed to the inclusion of Canada in this provision. Such an inclusion
v ould be a unilateral conces.ionll hiLli, e believe .hould be -ithllcld for possible
nse lby the Ullited States as negotiating Ie erage in beeing conlpenllsrting benefits
duing multilateral trade negotiations. We note that both houses of Congre§s
indicated forcibly that United States negotiators should obtain ,reciprocity for
United States concessions when they enacted the Trade Act of 1974.

Additionally, including Camlda in thli. proi Lion would raise problems in our
relations %i ith other nations, in viein of the "mnost favored nation" obligations in
th , General Agreement oil Tariff and Trade (GATT) and other treaties. Thus,
ellnctment of the blill containing thi., provision might bring about the possibility
of retaliation against the United States from countries other than Canada and
niiht otherwise hamper our efforts to eliminate non-taritt trade barriers In the
interest of our overall international trade objectives.

TITLE II

Title II of tI.R. 2223 would provide a new system for the protection of origi-
nal ornamental designs of useful articles.

Designs eligible for protection under this title would have to be original. They
ca:.lot e staple or commonplace, or element. commonly used ii, the relevant
tr.de, or dictat6d solely by utilitarian functions, or three dimel.,ional features
of n earing api,rcl. IIowe er. there would be no requirements that the design be
new, and therefore n, search of prior designs would be necessary in order to
gianlt protection.
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Title II ~would provide protection only against copying by others :and would
not give an exclusive right in the design itself. The term (4 p rotection would be
for five years, renewable for one additional five-year term.

Infringement would include making, importing, selling or distributing fur sale
an article having a design copied from a protected design. Importantly houv e er,
an innocent seller or distributor would be an infringer only if he failed to reveal
his source and,then reordered :he article after having received a personal written
notice of the design protection. This is a greatly reduced level of liability wh,n
compared with that contained in Title I where a seller or distributor is liable as
an infringer for the sale of a single unauthoiized copyrighted work.

Design patent protection would continue to be available but a design patent
and design protection under this title could not be maintained concurrently. Also,
copyright protection for designs would be continued, except that it copyright pro-
tection and a design registration were obtained, the copyright protection \wuuld
not extend to utilization of the design in the useful article protected by the
design registration.

Today, original ornamental designs for useful, articles may be eligible for fed-
eral protection under the patent laws or in some instances, under the oup. right
law. In recent years, however, it has been generally agreed that the design
patent laws do not provide adequate protection against 3.sigu piracy. Because of
the relatively short-lived popularity of many designs, a patent in some cases
,cannot be secured quickly enough to provide any useful protection.

The expense in obtaining a design patent today results primarily from the
fact that the Patent and Trademark Office must examine an application to deter-
mine whether it is "new, original, and ornamental". At the present time it takes
almost two years to obtain a design patent. Until the patent is granted, the
designer or manufacturer markets Lhe designs at his own peril, subject to it
being freely copied. The alternativ. of withholding the design from the marliet
until the patent issues is impractical in many industries where styles change
rapidly and may even be seasonal.

Since the Supreme Court decision in .lazer v. Stein in 1954, the Copyright Office
has accepted an increasing % ariety of registrations for designls embodied in useful
articles so long as they meet the criteria of being artistic. Howlever, there are
still many types of designs for which cokyright protection is unavailable for
instance, furniture and appliances. 1Morewver, the term of protection in the
proposed copyright law, life of the author plus fifty- years, is much too long for
industrial designs which have a relatively short commercial life.

To exemplify the problems that exist under currelnt practice we note complaints
from domestic manufacturers that their designs have been copied in certain
foreign areas, particularly in the far east. The imitations are then imported
into and sold in the United States where they often enjoy a considerable price
advantage over the article produced in the Unlited States. We believe that Title
II fills the need for rore effective protection for design originators from this type
of unfair competition because it provides quick, inexpensive and short term
protection for original designs.

The Department of Commerce favors thih. legislation. However, we would like
to highlight some of our specific recommendations which will bring title II of
the bill more in line with other intellectual property protection both nationally
and internationally and will generally improve the protection offered.

Section 204(a) provides that protection for a design shall begin on the date
when the design is first made public. In subsequent sections it is made clear
that the design must be made public before an application for protection can:
be filed. This provison will put U.S. residents at a disadvantage if they desire
to obtain protection of their design in foreign countries, many of which, for
example Japan, refuse protection for a design which has been made public
~prior to the filing of an application for registration.

In order to prevent the possible loss of protection in foreign countries, it should
not berequired that tht design be moD e public prior to registration. Instead, pro-
tection should commence on the date that the registration is published in the
United States as provided for in section 212(a) of the bill. Protection which
begins when the registration is published would provide notice to the public
and would n penalize the person desiring to protect his design outside of the
United States, This would also make Title II consistent with Title I which has
eliminated the, prior publication requirement for copyright protection.

Specific statutory language to effect this change will be submitted to the
Congress at a later date.
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Section 209 applars to limit an aplplication to a single design. This limitation
appears to be unnecessary. An application containihg ten or tictnty designs
would be no more difficult to process than an application containing one designi
because no search of prior designs is necessary. A multiple design applicati-r
would save the applicant ,paperwork, thus, save :him time and inpney. It would
also save the Administrator processing time over an equal number of single
applications. This might result in a lower fee per design. As long' as a separate
fee is paid for each design contained in the application there would be no loss
of revenue and both the applicant and the Administrator would benefit. We have
therefore recommended that multiple design applications be permitted under
this title.

Title II requires that the application be accompanied by a statement setting
forth facts about the desiMg, and that such statement must be under oath. Similar
requirements in Title 35, United States Code, covering patent and trademark
practices permit suLh required statements to be submitted with a written declara-
tion in accordance with 18 U.S.C. 1001 making a false statement punishable by a
fine or imprisonment and jeopardizing the validity of the document. We believe
that such a provision should be applicable to the application for design registra-
tion. Therefore, such declaration should be permitted in lieu of an oath.

The present fee provisions of section 215 of this title are unacceptable to the
Department of Commerce. In our opinion, the design registration system should,
be completely self-supporting because the benefits of the design registration
system only accrue to the individual recipient of the registration. Thus, the
public should not be expected to bear any portion of the expense of a design
registration system.

In a study done in 1964, the $15 fee for the design registration under a bill
simnilar to the present one, was found to be inadequate to provide 100%r cost.
recovery. The $15 application fee would be even more inadequate today.

Rather than propose different fee levels for each of the functions specifled in
section 215(a), the Department of Commerce proposes that section 215 be amended
in its entirety to give the Administrator the discretion to establish charges sumli-
cient to recover 100% of the cost of operation of the design registration systenm.
A similar approach is currently being considered by Congress in various bills to
revise the patent laws.

TESTIMONY OF RENE D. TEGTTMEYER, ASSISTANT COMMISSIONER
FOR PATENTS, DEPARTMENT OF COMMERCE

Mr. TEGTIEYER. MIr. Chairman, I appreciate this opportunity to
appear before your subcommittee to express the views of the Depart-
ment of Commerce and its support for II.R. 2223 with certain modifica-
tions which I shall explain.

II.R. 2223 is the result of 20 years of extensive effori by the Cop; ;-hat
Office of the Library of Congress and the Congress itself to .evJses
the copyright law. I understand that the testimony of the Register
of Copyrights included a discussion of the background concerning
this effort and an outline of the principal provisions of the bill. I will
attempt not to be repetitive in this respect.

TI.R. 2223 is divided into two titles: Title I, General Revi.Aon of the
Copyright Law: and Title II, Protection of Original Ornamental
Designs. As the Department views each title from a slightly different
perspective, I would like to comment on themn separately.

The Department of Commerce would like t "ighlihgt three specific
areas in our comments on tltle I:

1. The lack of protection in UI.S. Government wiorks and the effect
on one function of the Department of Commerce,°

2. Preemption of Sl ate law with respect to unfair competition, and
3. The incluslon of an exemption for Canada in the manufacturing

reguirements.
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First, proposed section 105,1in prohibiting copyright protection for
Government works, creates a special problem for the Department
of Commerce. UJnder title 15, United States Code, chapter 23, the
Secretary is required to establish and maintain a clearinghouse for the
collection and dissemination of scientific, technical, and engineering
information. This is done through the Department's Natiqnal Tech-
nical Information Service, calledNTIS.

As a matter of policy, chapter 23 in 3ection 1153 requires that each
of the services and functions provided be self-sustaining and self-
liqfiidating, as much. as possible, consistent with its objectives. The
chapter specifically states its policy that the general public shall not
bear the cost of publications and other services which are for the special
use and benefit of private groups and individuals.

W'ith the increased use of reprography, the difficulty of meeting the
requirement to disseminate technical information on a basis that pays
its own way has also increased. It is cheaper for a purchaser to buy
one copy of an expensive technological publication and photocopy
it rather than to buy the nunbecr of copies that are actually needed.
The lack of copyright protection for most periodicals made available
by NTIS makes this practice legal. If NTIS cannot recoup the cost
of preparing and handling its publications, the dissemination of this
material cannot be maintained on a self-sustaining and self-liquidating
basis.

An example of the potential harm which could arise from this lack
of copyright can be seen in the publication, "Directory of Computer-
ized Data Files and Related Softwa; , Available from Federal Agen-
cies-1974."

This document was prepared in response to the large number of
requests received for this information. It was prepared at NTIS
expense. The approximately $150,000 cost of surveying Federal agen-
cies to gather the information aild publishilg the directory was not
reimbursed from appropriations. In order to recoup NTIS expenses, a
price of $60 per copy was set for this 150-page directory. Anyone
choosing to nake and sell competing photocopies could do so for a frac-
tion of this price. Thus, it was necessary for NTIS to risk substantial
moneys to produce such a product 'in the absence of copyright
protection.

Unauthorized photocopying is especially serious in connection with
foreign sales; out of the eiglht largest customers of NTIS, seven are
foreign entities which engage in such copying practices. It has also
caused NTIS to be limited in pricing periodicals due to the much lower
cost of duplication done by res-ale marketers and potential customers of
Government works which are not copyrighted.

For these reasons, we believe that copyright protection should be
provided for works distributed under chanter 23. title 15, similar to
that provided under §.290(e), chapter 7(a), title 15, for standa'
reference data prepared by the Denartment of Commerce under the
l.rovisions of that chapter, or in the alternative that the Congress
reconsider the statutory retcitirement that the services and functions
provided under chapter 23 by NTIS be self-sustaining and self-
lianidating.

Turning to the question of preemption, we agree with the preemp-
tion of State copyright laws pursuant to section 301(a), and with
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the principle embodied in that section that there should be a single,Federal system for copyright. However, the language of subsection(b) (3) of section 301 should, in our views be modified to make it clearthat the phrase "all rights in the nature of copyright" will not beconstrued to preempt parts of the State law of unfair competitionwhich aremnow codified in statute or established by Federal and Statecourt decisions applying the common law.
Section 301(b) (3) is intended to exempt State unfair competitionlaw from the preemptive effect of section 301(a). Among the rightsand remedies not preempted are those arising from the violation ofrights "not equivalent to any exclusive righth within the general scopeof copyright." These "not equivalent" rights are said by, the bill toinclude "breaches of contract, breaches of trust, invasioni of privacy,defamation, and deceptive trade practices such aspassing off and falserepresentation." The problem we have is that this listing is incom-plete, and the language is more limited than that which would de-scribe the present scope of established State unfair competition law.As a solution, we propose a more comprehensive and inclusive listingof unfair competition torts in subsection (b) (3). The proposed amend-

ment:
t3) Activities violating rights that are not equivalent to any of the exclusiverights within the general scope of copyright as specified by section 106, includingbreaches of contract, breaches of trust, invasion of privacy, defamation, andacts, trade practices. or courses of conduct which cause or are likely to causeconfusion, mistake or deception. or which are likely to result in passifig off, falseor misleading representations, disparagement, wrongful disclosure or misappro-priati.n of a trade secret or confidential information, or activities which otherwiseconstitute unfair competition by misrepresentation or muisappruopriation.
In our opinion, this proposed anendment would more accuratelvstate the range of unfair competition torts which are now regulatedby the States, so that the examples listed lwill not be limiting..It should be noted that the phrase "unfair competition by * * *nisappropriation" -is included in our amendment. Obviolsly, the,'"lisappropriation" of all of the words of a literary work would bein the nature of copyright, and State laws in this area should be pre-empted. Htowever, we do not believe that the entire body of Stateunfair competition law based upon the laIdmark Supreme Court deci-sion in Infernational Neecs Service v. Associated Press (248 UT.S. 215.(1918)) should be preempted. While some State decisions relying onthe INRS case may be held inapplicable under section 301(a), wve be-lieve that such a remedy should continue to be available for the typeof conduct proscribed in the INAS case.

Turning to the third point in title I, the proposed section 601. knownas the "manufacturing clause," essentially requires that English lan-gllage, nondramnatic literary works by anerican domiciled authors
limut be printed in the United States or Canada. The present copyrightstat ute does not include such a reference to Canada. The rationale forincluding Canada appeals to be that wage standards in the UnitedStates and Canada are comparable.

Wke are opposed to the inclusion of Canada in this provision. Suchan inclusion. would be a unilateral concession which we believe shouldle withheld for possible use by the United States as negotiating lever-age in ~eeking compensating benefits during multilateral trade nego,timtions. AW e note that both HIouses of Congress indicated forcibly that
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U.S. negotiators should obtain reciprocity for U.S. concessions when
they enacted the'Trade Act of 1974, at the end of the last Congress.

Additionally, including Canada in this provision would raise prob-
lems in our relations with other nations, in view of the "most favored
nation" obligations in tiee General Agreement on Tariff and Trade
(GATT) and other treaties. Thus, enactment of the bill containing
this provision might bring about the possibility of retaliation against
the' United States from countries other than Canada and might other-
wise hamper our efforts to eliminate lnontariff trade barriers in the
interest of our overall international trade objectives.

If I may turn to title II of H.R. 2223, that would provide a new
sjstem for the protection of original ornamental designs of useful
articles;

Designs eligible for protection under this title would have to be orig-
inal. They canrmot be staple or 'commonplace, or elements commonfy
used in thexrelex ant trade, or dictated by utilitarian functions, or three
dimensional features of wearing apparel. HIowever, there would be no
requllilneents that the design be new, and therefore no search of prior
designs would be necessary in order to grant protection.

Title II would provide protection only against copying by others
and would not give an exclusive right in the design itself. The term of
protection would be for 5 years, renewable for one additional 5-year
term.

Infringement would include making, importing, selling, or distrib-
uting for sale an article having a design copied from a protected
design. Importantly however, an innocent seller or distributor would
be an infringer only if he failed to reveal his source and then reordered
the article after having received a personal wiitten notice of the design
protection.

This is at greatly reduced level of liability when compared with that
contailed in title I where a seller or distributor is liable as an infringer
for the sale of a single unauthorized copyrighted wolk.

Design patent protection would continue to be available, but a design
-patent and design protection under this title could not be maintained
concurrently. Also, copyright protection for designs would be con-
tinued, except that if copyright protection and a design registration
were obtained, the copyright protection would not extend to utilization
of the design in the useful article protected by the design registration.

Today, :oiginal ornamental designs for useful articles may be eligi-
ble for Federal protection under the patent laws or in some instances,
under the copyright law. In recent years, howe-er, it has been gen-
erally'agreedthat thile design patent laws do not provi .e adequate pro-
tection against design piracy. Because of the relat.,,ely short-lived
nopularity of many designs, a patent in some cases cannot be secured

'-ly enough to provide any useful protection.
',Ie expense, in obtaining a design patent today results primarily

'from the 'fact tliat the 'Patent and Trademark Office must examine an
application to determine whether it is "new, original. and ornamental."
At the present time it takes almost 2 years to obtain a design patent.
Until the patent is granted, the designer or manufacturer markets the
design at his'own peril, subject to it being f, ,ely copied. The alterna-
tive of withholdingtiie desigi fron the narket until the patent issues
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is impractical in many industries where styles change rapidly and may
even be seasonal.

Since the Supreme Ccq:lt decision in Mazer v. Stein in 1954, the
Copyright Office has accepted an increasing variety of registrations
for designs embodied in useful articles so long as they meet the criteria
of being artistic. However, there are still many types of designs for
which copyright protection is unavailable, for instance, furniture and
appliances. Moreover, the term of protection in the proposed copy-
right law, life of the author plus 50 years, or even the present law, 28
years, is much too long for industrial designs which have a relatively
short commercial life.

To exemplify the problems that exist under current practice we
note complaints from domestic manufacturers that their designs have
been copied in certain foreign areas, particularly in the Far East. The
imitations are then imported into and sold in the United States
where they often enjoy a considerable price advantage over the article
produced here. We believe that title II fills the need for more effective
protection for design originators from this type of unfair competition
because it proyides quick, inexpensive, and short-term protection for
original designs.

The Department of Commerce favors this legislation. However, we
would like to highlight some of our specific recommendations which
will bring title It of the bill more in line with other intellectual prop-
erty protection both nationally and internationally and will generally
improve the protection offered.

Section 204(a) provides that protecti for a design shall begin
on the date when the design is first made pablic. In subsequent sections
it is made clear that the design nust be nlade public before all applica-
tion for protection can be filed. This provision will put U.S. residents
at a disadvantage if they desire to obtain protection of their design in
foreign countries, many of which, for example, Japan, refuse protec-
tion for a design ~which has been made public prior to the filing of an
application for registration.

In order to prevent the possible loss of protection in foreign coun-
tries, it should not be required that the design bc niade public prior to
registration. Instead, protection should commence on the diate that the
registration is published in +he United States as provided for in sec-
tion 212(a) of the bill. Protection which begins when the registra-
tion is published would provide notice to the public and would not
penalize the person desiring to protect his design outside of the United
States. This would also make title II consistent with title I which has
eliminated the prior publication requirement for copyright protection,

Specific statutory language to effect this change will be submitted to
the Congress at a later date.

Section 209 appears to limit an appl!cation to a single design. This
limitation appears to be unnecessary. An application containir.g 10 or
20 designs woniuldbe no more difficult to process than an application coi-
taming I design because no search of prior designs is necessary. A
multiple design application ~would save the applicant paperwork,
thlis,.save him time and money. It would also save the Administrator
processing time over an equal number of single applications. This
might result in a lower fee per design. As long as a separate fee is paid
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for eqach design contained in the application thlere would beino los- of
revenue and both the applicant and the Administrator wo.uld benefit.
Wte have therefore recommended that multiple dcbign applications be
permitted under this.title.

Title II requires that tihe application be accompanied by a statement
setting forth facts about the design, and that such statement be un-
der oath. Similar requirements in title 35, United States Code, cover-
ing patent and trademark practices, permit such required statements
to e submitted with a written declaration in accordance with 18 U.S.C.
1001 making a false statement punishable by a fine or imprisonment
and jeopardizing the validity of the document. We believe that such
a provision should be applicable to the application for csign regist ra-
tion. Therefore, such declaration should be permitted in lieu of all
oath,

The present fee provisions of section 215 of this title are unaccept-
able to the Department of Commerce. In our opinion, the design reg-
istration systen should be completely self-supporting because the bene-
fits of the design registration system only accrue, to the individual
recipient of the registration. Thus, the public should not be expected
to bear any portion of the expense of a design registration system.
Their benefits are too remote.

In a s!tdy done in 1964, the $15 fee for the design registration under
a bill similar to the present one, 'was found to be inadequate to provide
100-percent cost recovery. The $15 application fee would be even more
inadequate today.

Rather than propose different fee levels for each of the funct:ons
specified, the Department of Commerce proposes that section 21.' be
amended in its entirety to give the Administrator the discretion to
establish charges sufficient to recover 100 percent of the cost of operta-
tion of the design registration system. A similar apnroach is currently
being considered by Congress in various bills to revise the patent laws.

Mr. IKASTENMIEiER. Thank you, 1Mr. Tegtmeyer. Who is the adminis-
trator under this particular provision ?

Mr. TEGTIREYER. The administrator would be designated by the
President if the bill were passed in the form it is.

Mr. KASTENMIEIF1. IS it presumed that such anl administrator wvould
be separate or part of the Copyright Office or the Patent Office or
what?

Mr. TETnrE-Yn. The assumption is that the administrator would be
with the Patent and Trademark Office in the Department of
Commerce.

Mr. ICASTEN.N}IEnr. Why are we unable to modify the patent laws to
otherwise effect more reasonable treatment of design applications so
that this whole title would be uilneceosary, so it could be handled under
the present law ?

Mr. TEGTBIEYsr. We presently have that objective, to reduce that
pendency for utility and design patents to 18 months. Even though that
time is lagging a little bit we expect that that wait will be reduced to
18 months in the very near future. The reason for requiring that length
of time is the fact that we must exarine the application to determnie if
it meets tile criteria set forth in the present statute'and this cannot be
done during the short period in which you can register a design.

Mr. KASTENMEIERI. Would the administrator be under the Comniis-
sioner of Trademarks and Patents for the purpose of direction?
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Mr. TE(GTAEYE. I'm not attempting to presume that the President
would in fact designate the Patent and Trademark Office as admin-
istrator but it would presumably be placed there, under the Com-
missioner of Patents and Trademarks, if it was placed there at all.

SMr. KAsTEN3IEiER. Are you satisfied that title II s to be considered a
part of the general revision of the copyright law or do you think it
more appropriate that it ought to be considered by itself ?

Mr. 'TEGTmEYER. We, are satisfied that it is to be considered as a gen-
eral part of the copyright laws.

,Mr. KASTEN]ELER. DO I understand that the revisions that you sug-
gest are unlike patents in that you would go, by first to file criteria
rather than a first to invent?

Mr. TEOTEYER. WAe're talking about 9a requirement in order to ob-
tain protection as to originati ln, the party that originates the design
and filed and application tll. efore could obtain the protection; notil-
ing would prevent someonc else from initiating the same design and
also obtaining the same protection.nMr. KASTENMEIER. I z euayour statement which says that instead pro-
tection should commence on the day that the registration is published
as a deviation from the theory that a copyright patent protection is
other than the rest of tile world, it is in essence a first to file protec-
tion or, in this situation, publication rather than thb first use of a
design?

Mr. TEGTIEYER. Yes, in some respects.
Mr. IKASTENmIEIER. This is a matter of understaulding, I guess. You

state that the designs to be eligible would have to be original, however,
there are no requirements that the design be new. Vha1t is the distinc-
tion, the practical.distinction, for our purposes ?

Mr. TETMrEYER. The distinctioi- would be that if you originated a
design that somebody else originated in the past or created in the past,
then you may still obtain protection so king as you wiere not copyilg
that former individual's design and you developed it totally inde-
pen{dently through your own originality.

Ir. KASTENMAEIER. I see. The other part of your testimony, do I
understand, that unlike others who have testified, you support reten-
tion of the manufacturing clause basically so it can be used essentially
as a negotiating factor ?

Mr. TEGTMZEYnR. I think our views are very similar to those of the
Department of State. There is an opportunity here to use exceptions
to the mnanufacturing clause for the purposes of negotiation in multi-
lateral trade negotiations when they take place. Such negotiations are
beginning to take place now and sWill begin on a more formal basis
later in the year.

Mr. KASTENmIErER. Maybe I misunderstood. I understood them to sug-
gest that the existence of the mranufacturing clause causes us- a great.
deal of difficulty. I did not understand that they wanted it retained to
use as leverage for fixture negotiations.

Mr. TEGnrEYE: fe would agree with the elimination of the manu-
facturing clause over possibly a period of time as they indicated in
r.potse to your question. Our point about negotiations was pri-
marily that, if the manufacturingciause was to stay and if Canada
was to be placed in it, we ought to obtain some cmpensation for add-
ing the exemption for Canada in multilateral trade negotiations.

57-786--76-pt. 1-12
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MIr. KASTENMIEIER. DO yOU not understand those who have thus far
designed the copyright bill to s'pecifically exclude State unfair com-
petition laws for a reason ?

MIr. TEG TEYER. I mentioned in the testimony that we agree with
the preemption of the State laws as to copyright-type protection but
feel that the bill should not, Upset the present protection that is avail-
able under State statutes an. the common law of unfair competition.
We specificaUy mentioned the International News case in this connec-
tion. That case represente an example of one area which we partic-
ularly feel should not be preempted by the copyright law because the
cop riglht law does not provide the same nature of protection that the
Intelnational News case decision does.

That is, the content of the news was protected in that case as opposed
to the wording or manner of expression of the news.

Mr. KASTENEMIEnR. On that point, have you conferred with the Copy-
right Office or any other Federal agencies ? Do you find then. in agree-
inent with your position?

MIr. TEGTMEYER. We have been in contact with some other Federal
agencies and in contact with the Copyright Office, as well. We have
not found agreement with our position on all points.

2Mr. KASN-a:,EIER. Thank you. I yield to the gentleman from lI1-
linois. Mr. Railsback,

Mr. RAILSACKO. Mr. Tegtmeyer, I find myself in somewhat of a
dilemma; who actually speaks for the administration?

There seem to be disagreements with virtually everybody. We have
the Department of State disagreeing with everybody except on the
jpanufacturi ,g clause and now we have the Department of Commeree
that takes a differe;lt view. Does anyone purport to speak for the
administration ?

JMr. TEoGT3EYER. Our testimony only purports to speak for the De-'
partment of Commerce.

MTr. RAILSBACK. The Justice Department testified with respect to
title II that they were concerned that this title would afford some new
protection, but it would not include a finding of novelty or obvious-
ness; what do you think of that?

TMr. TEGTMEIY:1ER. Copyright law presently, and as proposed in title
1, does not require a: test of novelty or unlobviousness for protection.
The test applied in the design legislation is one of originality. In-
fiingement is accomplished by copying the design literally rather
than by separate origination. So the protection provided by title II
is more in the nature of copyright protection rather than patent.

M. 3r. RAILSBnCK. So, you would disagree that a finding by the Gov-
'ernment of unobviousness is needed ?

ir, TEGTFYER; Yes; we do. The bill provides protection in one
area that would not be protected by the piesent patent laws and
where there is design piracy occurring. Protection under title II is
desirable because of the reniairement of novelty and unobviousness
in the pate.nt law and because of the fact that the copyright laws
as they exist today have not.been extended to cover all of the designs
that are .covered in. the proposed legislation in title II.

Mir. RAILSBACK. You, are not, I ,presume, suggesting that your De-
partlnent favors section 601,? I think IMr. Kastenmcier asked you and'
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you appeared to L. ..cate primar3 concern, about the inclusion of
Canada but, you don't favor a manufacturing clause, or do you?

Mr. TEGT3,EYER. WVe do not favor a inan ufacturilg clause aside from
thtI question as to whether or not Canada should be exempted.

.Mr. RAILSBACK. So in that respect your testimony is not at variance
with the other agencies?

.Mr. TrEGTmEiER. No.
Mr. RAILSBACK. If you can keep track of all of that differing

testimony.
Mr. TE;T.rEYF.R. We did make the additional point of saying that if

Canada was to be included as an exception in the mahufacturing clause
that it beidone by the use of its exception in negotiations with other
countries as leverage to get something in return.

Mr. RAILSBACK. YOU do favor, do you not, the prepared expansion
of the duration of a copyright?

Sir. TEGTMEYER. Yes; we do. In that respect, I miglht point out that
we have reviewed the reasons for exteidilng the copyright term that
were set forth in one of the earlier reports on copyright revision legis-
lation. I might note, in particular, Report No. 83 from the 90th Con-
gress first session. It is a report of the chairman, Mir. Kastenmeier,
for the Committee on the Judiciary. On pages 100 through 103 there
are a number of what we feel are well-justified re'oins for extending
tile'term of copyright to life of the author plus 50 years. In the report,
there ar,e some seven such reasons listed. 'he committee at that time
stated; and I quote from page 102 of the report, "The committee
concluded that the need for a longer total ternm of copyright had been
conclusively demonstrated."

Later in the report it stated, "The committee has concluded that
.an author's copyright should extend beyond hlib lifetime and, judged by
this standard, the present term of 56 years is too short." There are
some seven reasons set forth which we feel are consistent with the
purpose of the copyright law, that is to further creativity in writings
and so forth under the Constitution.

AMr. RAILSBACK. I think yourve been very helpful.
M'r. KASTENMEIEIR. Mr. Danielson.
Mr. DANIELSON. DO you know whether foreign states have a com.

parable provision to our title II to protect original ornamental designs ?
MIr. TE'rTarEYmn. Most foreign countries have a lrovision shnilar

generally, at least, to title II and there is an international con"ention,
The IIague Agreement for the International Depos:c of Industrial
Designs. Y am not sure of the number of countries involved.

Mr. DaNIErsoN. Are we a party,
Mr. TrEGTzEYxER. No. I am not sure whether we woild want to be be-

cause of certain provisions in the convention.
I. [r. DANIFLSON. OneC problem I have, one of the provision qualifiers

is that it be ornamental; isn't that almost entirely subjective?
IMr. TEGTrMEYER. Essentially, it is the type of test as applied under

the copyrighit law presently with respect to designs.
Mr. DANI'ELSON. But beauity is still in the eye of the beholder and I

have a ·problem with this. I don't know. I need an answer to this, I
heed convincing. Thank you.
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Mr. TEGTxIEYER. If I may add one point that may be helpful, one
thing you can do is to compare the fact that it must be ornamental as
opposed to functional.

Mr. DANIELSON. Yes; but it is also, as I read the Code provisions, I
thinl it relates to prettiness or beauty; I have a problem vith this.

Mr. TEGTIEYER. That's not the intent of the provision as we under-.
stand it.

iMr. DRINAN. I wonder if I might ask one question. If you would
just give us an example. ITow many of these fundamental things you
have described could or would get a copyright or patent?, - ,

Mr. TE:L13IEyEn. That would be difficult to predict because you don't
klow whether or not they would Ileet the test of novelty for patent
protection.

Mr. DRiNAN. In your testimony you suggest only two areas and they
are furniture and appliances. But, you give us a for instance on what
type of tlhings might come under title II ?

Mr. TEGTrmEYExt. Linoleum and wall coverings, which I believe are
covered under the present copyright law as it is interpreted. as well
as furniture designs, appliances and other household goods which
would have a designi. an orliginal design.

5Mr. I)RaN. 5Do you fear any possibility of restraining trade or
even monopoly?

MIr. TEGT'rEYER. We feel the protection is in the nature of a copy-
right provision and is only against copying. If you compare it to
lpiracy of tapes and records, we finUt it very similar. 51Ve are talking
about someone who has pirated or copied a deignl, not somebody who
has independently originated'it himself.

Mr. DRINZAN. I tend to agree with Mr. Railsback that there is too
much confusion, but our testimony has been helpful. I wish we had
lorger.

Mr. KassKrNzmrIEp.. On behalf ~of the committee, we appreciate your
appearance again before us on a slightly different type Af bill than you
inormally appear before us with and we wish to thank your col-
leagues. This concludes the testimony this morning on the subject of
the revision of copyright laws. Wr. shall next meet as a subconunit-
tee on BMay I4, Wednesday at 10 a.m. in room 2226 for further hear-

[Reports on H.R. 2223 N ere received by the subeommnittee from the
Department of State, the Acting Librarian of Congress, and the Na-
tional Aeronautics and Space Adminiis ....iOi, as 3ollows:]

DEPARTMENT OF STATIE,
Washingtlon, D.C., May 7, I97.,

lion. PrETER W. RODINo, Jr.,
C'hairman, Committee on the Judiciary,
.1o8se of Reprsentatives, Wlashington, D.7.

DEARI MN1. CHAIRxMAN: The Secretary has asked that I respond to your letter of
E'ebruary IQ, 1975, requesting the Delpartient of State's views on H.R. 222'3,
for the general revision of the Copyright Law, Title 17 of .lhe United States
Code, and for other purposes. I

The first copyright law -of the Unilted States n as enacted by the First Congress
in 1790. with comprehensive revisions being enacted at Interyals of anbut 40
years, in 1831, 1870 and 19GC. The present U.S. copyright law, title 17 of the
United States Code, is basically the same as the Act of 1900. During tiVe ensuing
years tremendous strides have been nmade In tethnology and techniqules for
communicating printed matter, visual images, and recorded souind. These tech-
nical advanees have generated new industries and methods for the reproduction
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and dissemination of copyrighted works and new busines§ relationships have
developed between authors and users. Although these two groups have differed
on various issues, both recognize the 1909 statute does not stimulate authors to
,create or reward them for theii: efforts and fails .to consider present or future
technological developments in communications.

Although we take exception to one section of H.R. 2223, the Department other-
-wise supports the enactment of this important legislation. Our 'comments ol
H.R. 2223 are directed to those sections which relate to the conduct cf our foreign
relations and therefore are of interest to the ])epartment' These sections are the
following: Section 104 concerning subject matter of copyright and national
origin; Section 302 on the duration of protection, and Section 601 relative to
restrictions against importation of certain copyrighted materials from other
countries.
Scction 104. Subject Matter of Copyright: Nrational Origin-(c).

The l)epartmnent supports the aim of this section which is to deal with the
l)ossil)ility that action may be instituted in United States courts by a foreign
government to divest its citizens or authors of rights to their works or block
publication of their works within tile United States. We do not have any evidence
tlat an action of this nature is likely to occur. If it did, however, it would rep-
resent undesirable ofiicial interference with the freedom of expression, and we
therefore believe that it should be guarded against. The international copyright
system embodied in the Universal Copyright Convention is intended to 'insure
the respect for the rights of the individual and encourage the development of
literature. the sciences and the arts". The obligations contained in the Convention
should not become the vehicle to suppress free communication in tile United
States of ideas and literature unacceptable to authorities of some signatories
to the'Convention.

Were such a provision to )be enaeted, it would be necessary to avoid language
which might inadvertently interfere with legitimate governmental acquisition
of copyright. We understand that other L.S. Government agencies are drafting
language to meetthe purpose of Section 104(c) in a technically different nlmiannr.
Wie have not reviewed these prolo)sals andl_re unable to express our o)inilln
as to their merits. However, we support the aim of alppropriately drafted legisla-
tion that would deny effect in Unitec, States courts of a foreign nation's laws or
practices designed to deprive the authors of that country of the rights to publish
nnd protect ,their literary and artistic works in the United States.
Scotion, 302. Duration of Copyriglit: 'Works Created on or after Tantuary l 1, 1975.

Section 302 concerns the duration of copyright (i.e. term of protection) and is
one of the most important lrcovisions, if not the moInt important in the revision
bill. Basically, Section 302(a) provides for a copyright term consisting of the
life of the author and 50 years after his death. The importance of the provision
is borne out by the fact that the Register of Copyrights regards a "iife-plus-. 0
term" as the "foundation of the entire bill". Sucll a term of protection would be
more consistent with the practice of a very large majority of other countries
that are members of the international copyr'ight community. This provision would
also remove a major obstacle to the possible adherence to the Berne Convention
for the Protection of Literary and Artistic Worlks iy the United States, Article
7 of which requires states party to the convention to provide such a term of
protection. Such a change would facilitate and simplify international, copy-
right, protection for U.S. nationals. Therefore, the Department of State strongly
supp)rt- the duration of copyrigllt protection as proposed in Section 302.
Secticrn 601. Manufacture, Importation and Putblic Distrib ution of Certain

Copies.
Section 601 relates to the so-called "manufacturing clause" wlhicil is designed

essentially to protect the U.S. printing industry. Under Section 601 the importa-
tion into-or thedistribution within the U.S. of E9nglish language copies of cer-
tain works whose authors are U.S. nationals (livi:, in the United States) dr
,domiciliaries would be prohibited unless tile copirs are produced in, or made
from type set in, or plates made in, the United States or Canada. Also eom-
'pliance with the manufacturing requireraents no longer would constitute a
colndition of copyright protection; themeffects of noncompliance would be limited
to rights withl respect to reproduction and distribution of copies. Section 601 (d)
provides a complete defense in any civil action or crlrhinal proceeding for in-
'fringement of the exclusive rights of reproduction or distribution of copies where,



174

under certain circumstances, the defendant proves violation of the manufactur-
ing requirements.

The Department notes with satisfaction that, on the whole, there has been
a liberalization of the manufacturing clause as it exists today. For example, a
violation of the manufacturing clause as regards a book a ould not affect the right
of the copyright proprietor to authorize a motion picture version or other use
of the book. It would merely affect enforcement of copyright with respect to
publication as a bock. Further, the number of copies manufactured abroad that
may be imported has been increased from 1,500 to 2,000.

Despite this liberalization, Section 601 would continue the protectionist fea-
tures of the manufacturing clause. This kind of protection is fundamentally
inconsistent with basic U.S. policy in international trade. For several decades
we have pursued a policy of reducing tariffs and other trade barriers in the
interest of promoting an open international economiL s6.stem. We believe that
the broad trading interests of the U.S. and its people continue to be-best served
by a general reduction of trade barriers including noun-tariff barriers. This is
the policy we are carrying fprwald in the current multilacecal trade negotiations
being undertaken in Geneva under the authority of the re cntly enacted Trade
Act. During this round of n6otiations attention %Nill be focused particularly
on non-tariff barriers, and one of our major negotiating objectives will be to
reduce or eliminate non-tariff barriers of other countries which restrict U.S.
trade. We believe that it is important to note this inconsistency in consider-
ing the continuation of the manufacturing clause.

Furthermore, the exception for Canada introduced by this bill into the manlu-
lacturing clause would violate our obligations under the GATT and various
bilateral treaties. The United Kingdom has protested and we expect that other
foreign countries unvich are being discriminated against by this measure will
protest, thereby introducing another element of discord and potential retaliation
into our relations with those countries. Specifically, the exception v;ould violate
our obligation under Article XIII of the GATT which requires non-discrimina-
tory application of quantitative restrictions. Although the U.S. could seek a
special waiver from the GATT Contracting Parties to permit this exception,
this procedure would be particularly undesirable at this time in views of the
opening of the new round of multilateral trade negotiations at Geneia. Thc
exception would also violate commitments in various Friendship, Commerce aild
XN ,igation treaties, which we have concluded * ith most of the other industrial-
ized nations.

These treaties normally impose obligations on the U.S. before it introduces
non-tariff barriers on i.Lportant products of the other country, and forbids the
prohibition of the other couatr 's products unless the product of third countries
are similarly prohibited.

In coner sion, the Department of State believes that the updating of the U.S.
copyrigL. law is most desireable and supports the enactment of II.R. 2223. A
modernization of the copyright law to take into account the important technlologi
cal advo-ces in the copyright field is in the interest of all members of the colp.-
right smunity. It is also important in bringing the United States in step in
copyright with the other principal countries of the world.

The Office of Management and Budget advises that there is no objection to
the submission of this report.

Sincerely yours,
RCoSERT J. MCICLOSKEY,

A8sistant Secretary for
Congrcssional Relations.

TIHE LIBRInlARIA OF CONOIEmss.
Va.shington, D.C., Alugtu.t 26, 1975.

'Hon. PETER WV. RODINO.
Chairman, Committee on the Judiciary,
U7.S. House of Rcpreentaetivee, Wlashilngton, D.C.

DEAR MR. RODINO: Ihis refers to your request for Lh:e view-s of the Lilbrary of
Congress and the Copyright Office o.1 H.R. 2223, a Li' 'or the general revision
of the Copyright Code, title T17 U.S.C., for the estan...,hment of protection of
ornamental designs of useful articles in the form of th- Design Protection Act,
and for other purposes.
- The'current bill is the latest in a series of bills pending in Congress since 1)965
to effect a gul-a! :? vision of the Copyright Code. H.R. 2223, except for technical



arendements, is the same as the bill that passed the Senate in the 93rd Congress,
S. 1361, 93r4 Congress, 2d Session (1974), by a vote of 70 to .. The Kastenmeier
bill (H.R. 2223) is also substantially identical, except for Chapter 1, to the bill
passed by the House of Representatives in 1967, H.R. 2512, 90th Congress, 1st
Session.

The Register of Copyrights, Barbara Ringer, and I testified on May 7, 1975
before the House Subcommittee on Courts, Civil Liberties, and the Administratio n
of Justice and urged enactment of the revisiol bill in this Congress. We reiterate
the strong support of the Library of Congress and the Copyright Office for this
bill. As Ms. Ringer remarked in her testimony before the Subcommittee: "
Twentieth-Century copyright statute is long overdue in the United States, and
the present need for a revised law that will anticipate the Twenty-First Century
is so obvious as to be undeniable."

The Register of Copyrights has submitted to the House Subcommittee chaired
by AMr. Kastenmeier a series of brief, objective analyses of the key provisions of
the bill. She is also preparing a supplemental report on the revision bill and plans
to submit this to the^Committee on the Judiciary in early fall. I shall therefore
confine my comments to general support of the copyright revision- bill, reference
to the recent changes by the Senate Subcommittee on Patents, Trademarlkq. and
Copyrights, specific mention of a few recommended changes in title I, and general
support for title II.

1. GENERAL COMMENTS ON TITLE I

The current copyright revision effort began twenty years ago. The basic bill
has been under legislative consideration for more than t(n yearn. However, active
consideration of the bill has peaked at different times in each house, and the
House of Representatives has not considered the bill thoroughly since It.R 2512
passed the IIouse in 1967. The exceedingly careful preparation of the study an(
drafting phases of the revision program is reflected in the strength of the "basic
bill," which has remained intact since the House last considered it. For example,
the following fundamental provisions, of the bill have stood the test of time:, a
single national system for copyright protection under the Federal copyright
statute; provisions governing the term of new works and subsisting copyrights;
limitations on the assignment of an author's right; copyright formalities. includ-
ing notice, deposit, and registration; copyright infringement provisions; and
housekeeping provisions affecting the Copyright Office and the registration
system.

Enactment has been delayed because of a few issues concerning the scope of the
exclusive rights granted under the bill and limitations to those rights. For nmany
years, the key issue was the limitations on the excluoive rights affecting sect ,idalry
transmissions, principally cable television. Other'issues. such Ls library phL.to-
ccpying, computer uses of copyrighted works, public broadcasting, and edtic.i-
tional uses of copyrighted works in general have waxed and 'waned.

Now that cable television litigation seems to have run its course, this issue is
ripe for a legislative solution. The fWilliatns & Wilkins v. United States, 4S7 F.2d
1315 (Ct. of Claims 1973 aff'd by equally divided court, 420 U.S. 376 (1975)) litiga-
tion over library photocopying has ended inconclusively. In both instances, the
courts have urged legislative solutions for the complex problems caused b.% the
impact of new technology on an antiquated copyright law.

The Library of Congress and the Copyright Office are ready to provide what-
ever assistance the Commlittees or Members of Congress wish in presenting bal-
anctld explanations of the provisions of the bill orpof additional liopusals. With-
out endorsing particu:. solutions, we do endorse wholeheartedl3 the general
concept of reasoned discourse and debate on the issues and good faith attempts
to reach compromise positions, followed by a Congressional decision on the
particular proposals. We genuinely believe that these problems are capable of
solution. We also believe that an effective copy right system is not likel3 to surN it e
furts~er delay In enacting a revision of the 1909 law.

2. SENATE ACTION ON 8. 22

The Senate Subcommittee on Patents, Trademarks and Copyrights iellrte.
a coinpanion bill, S. 22, to the Senate Judiciary Committee on June 13. 1975. We
should like to bring to yo.: attention the substantive changes in the Senate bill.

Royalty Tribunal.-Thei Senate Subcommittee has restored the provision in
fectfonqs 03 and 802 for periodic review of the royalty rate.for Jukebox useq of

copyrighted works.
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Fcderal pre-emption.-Tbe ,SubcLmmittee has accepted an amendment to sec-
tion 301 specifically reserving state law protection for misappropriation of copy-

_right subject matter'provided the rtlief is not equivalent to any of the exclusive
rights within the generanl scope of copyright.

Prohibition against intoluntary ,ransfers.-The Subcommittee has replaced
the provsloun prohibiting expropriatcon of copyrighted works.in section 104(c)
with a new pruvision in section 201(e) prohibiting involuntary transfers.

5inrgle registration for se.v.,a vontribution.s to periodicals.-Two new sub-
_paragruphs have been added to section 408(c) authorizing a single registration
for contributions to a periodical by the same individual author under certain
-conditions.

Fee schedule.-A new schedule of fees has been added to section 708.
Voluntary licCnses fOr use of copyrighted iworks by the blind and physically

handicappcd.-A new section 710 has been added directing the Register of Cop. -
riglits to establish by regulation standardized procedures under % hidc the copS -
right owner grants voluntary licenses to the Library of Congress for the repro-
duction of certailt nondramatiL literary works for use by the blind and physically
handicapped.

Noncommrcrcial broadcasts to handicapped audience.-A new claube (8) has
been added to section 110 exempting the performance of a literary work on non-
commercial radio and televibion stations to a "print or aural hanldicaplped
audience."

Dcrivatire twork right for sound rccordilg.?.-Section 114'has been amended to
includle among thle rights granted to the copyright ow ner of a sULI.d recording the
right to prepare derivative works.

Criminal penalties. -Several amendments proposed by the Justice Department
were adopted. The punislmnent for criminal infrirngement, of a sullnd recording or
motion picture copyright b..s; been increased from one year to 3 jears for the
first offense, alnd from two .ear.s to see en years for subsequent offen.,es, stction
Ti0(a). A new subsection has been added to section 506 lfdding forfeiture and
destruction of copies as possible penalties for con ictlon of copslright ilftilnge-
ment, wxithin the discretion of the court. A new section 509 has been added pro-
viding for possible seizure and forfeiture ,by the United States Government of
infringing copies or phonorecords, including articles or devices used to carry out
ilhe criminal infringement.

Title IL.-The Subcomlnmittee adopted a series of changes recommended by the
Department of Commerce with respect to sections 203-206, 209, 211-213, 227, and
229 of the Design Protection Act.

3. RECOIMMENDED CIIANOES IN TITLE I

Several of the amendments adopted lby the Senate Subcommittee on Patents,
Trademna rks, and Copi riglhts N ere either ruomnllmended ly the Library of Congress
and the Copyright Office, .,r lmi e beeni endorsed b1 us. We specifically urge adop-
tion of the following amendments.

Prohibition against into,l:utary tranlftrs.--We recommend the language
adopted by the Senate Subcolnlittee in section 201(e) in lieu of the present
section 104(c) of II.R. 2223. The new language is intended to establish on a
stltutory basis the principle that an inouluntary transfer of the copyright in-
terebt will not be recognized under our lan. Of course, traditional legal actions
such as bankrnptcy proceedings and mortgage foreclosures are not within the
scope of the reco-nlnended language since the author has, in one VSay orfanother,
consented to these legal lro,cessct by his a-tions. The prosision is no loinger dIt-
rtcted against foreign go% erlnnlltts since the ainme principle applies to the United
States Government. While our courts have nut addressed the precise issue of in-
voluntary tranbfer, w e belies e the principle of the pruposeld section 201 (el V) ould
be followed by the courts in construing the present law.

Fcdci al pre-cnlption.--We endorse the change in section 301 adopted by the
Senate Subconlmittee which is intended to clarlfN that misaplropriation relief
m:ny le provided under state law as long as the iprotection conferred Is not equiv-
alent to the exclusive rights granted by the copyright loIw.

Single rcgistration for sc. eral contributiotns to pertodinals.-The basic prin-
ciple of this provision was originall s uggested by Irwin arp, Counnsel for the
Authors' Leaga:e. The Library of Congress and the Copyrlght Office recommended
it to the Senate Subcommittee, anti the pr6i;islon also appears in I.R. 7149 (i,y
Mr. Kastenmeler), whlich a ould' amend the existing title 17 U.S.C. ilart. from the
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effort to effect a general revision of the copyright law. Separate original and re-
newal term registration is a substantial financial burden on individual authors
and artists who contribute small or short works to a variety of daily new.t-papers
and other periodicals. The proposed amendment to section 408(e) would specif-
ically authorize the Register, without prejudice to her general authority, to
establish regulations permitting grouping of contributions by the same individ:ual
author for registrafion puirposes.

Fee schedule-section 708.-The new fee schedule adopted by the Senate Sub-
committee also appears in I.R. 7149, introduced by .Mr. Robert W. Kastenineier
on MIay 20, 1975 at the request of the Library of Congress and the Copyright
Office. We found it necessary to propose general increases in the fee schetdule in
view of the low ratio of recovery of the costs of tile copyright registration system
by cash receipts for services p)erfornmed. We strongly urge inclusionof the new
fee schedule in H.R. 2223. We also take this oplportunity to urge separate enact-
ment of II.R. 71-19 without awaiting general revision of the copyright law. Tile
revision bill cannot become effective immediately upon enactment because of the
administrative preparation required to implement its provisions. Hence, we favor
enactment of II.R. 7149 as soon as po- 'siblie.

,7ollntaryl licenses for t8sc of et,,.uri.qhted lcorlks by the blind and physcally
handictpped-netw section 710.-This provision also originated with tile Library
of Congress and the Copyright Oflice, and we urge its addition to the revision
bill. It has the support of the Annerican Association of Publishers.

Universal Copllrilght Convcntion.-We l)rop)ose i technical amendment to sc-
tion 10-1(b) (2) in view of the 1971 revision of the Universal Copyright Conven-
tion. Line 25 of page 7 should read "1952 or 1971 Universal Copyright Convention;
or".

4. GENEILiL COMMLENTS ON TITLE II

Design legislation has been pending before Congress even longer than the
current efforts at onunibus copyright revision. Title II of H.R. 2223, the Design
Protection Act, represents the current version of design legis.lation. Ti'he pro-
posal has been refined tlrough years of study, debate, consideration, and amend-
ment. The Library of Congress and the Copyright Office have sl)pported( this
legislation in tile past, and we reiterate our strong endorsement of tile nresent
bill, es!ecially since.the present version appears to resolve many issues that de-
layed enactment of "eparate design legislation.

The Design Protection Act would create a new form of proteetionr for designs
based upon modified copyrighlt principles and would bridge the gap between
existing design patent and copyright protection for ornamental designs of useful
articles. This new form of protection is needed to correct deficiencies in fhe
protection accorded by existing law. For example, although the Copyright Office
registers certain ornamental designs of useful articles whicl qualify aq "works
of art," it must refuse registration for numerous equally artractive or meritorious
designs, because they do riot display separate work of art authorslNip apart from
the utilitarian aspects of the article. On the other ]laid, design patents ar,, judgeld
by tile high patent standards of novelty and non-obvir usness. The pateunt is
diflicult and expensive to obtain, and most designs do not survive a court ie.At.

Tlre Design Protection Act avoids these pitfalls. It is specifically tailored to.
meet the demonstrated need for protection of ornamenltal designs of useful
prticles with due regard for the interests of consumers and their representativels,
the product retailers. The bill adopts the copyriglit standard of oiriginalit.v, but
the term of protection is short in consideration of the public interest in free com-
petition among.product designs.

We accept in generali thie amendments adopted by the Senate Subcommnrittee
with respect to title 'II. H6wever. we have some hesitation about the amendment
to section 203, adding the requirement that protection may be accorded to a
revision, adaptatioi, or rearranfgement of desigii' ubject matter only if tlle
changes are substantial. We agrep wllh tie mh e indillent piovided tie substantialit y
of tlre revisidn is jpdged by traditional cqpyright standards of originality. We
.mould not Su iiport' the change If there is,any pgssiblity that it vnould be con-
strued to establish a stricter stafidard of qriginality than that establisled in
sectioq. 201:(b) (A). If the Hounse Judiciary Cominittee adqpits this language, we
recommend a clarification in the report that ,tle ameinqment ini no way derogate9
from.tnie section 201(b) (4) standard of originality.

Fin'ally, wie poiit out thlet tihbilJ presently does not indicate which ageincy will
,m ipister the Design protection Act. Under section 20, the Adit.nistrqtor will
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be designated by the President. In order to assure administrative preparation
for implementation of the Design Protection Act, the Congress may wish to
designate the Administrator directly in the bill. The Copyright Office would be
willing to assume this responsibility, as the Congress or, under the present bill,
the President directs.

Sincerely,
JOHN G. LORENZ.

Acting Libraria'n of Congress.

NATIONAL`AERONAUTICS AND SPACE ADMINISTRATION,
Washington, D.C., September 5, 1975.

Hion. PETER W. RODINO, Jr.,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, D.C.

DEAR M1. CHAIRMAN: This is in further reply to your request for the views of
the National Aeronautics and Space Administration on the bill H.R. 2223, "For
the general revision of the Copyright Law, title 17 of the United States Code, and
for other purposes."

Title I of the bill provides for a general revision of the United States Copyright
Law, title 17 of the United States Code. Title II establishes a new type of protec-
tion for original ornamental designs of useful articles. Set forth below are com-
ments on specific provisions of the bill which would have a direct impact on
NASA's activities and liability.

TITLE I
Government Works

The proposed !egislation obviates some of the ambiguities present in the current
copyright law with respect to Government works. Sec. 105 of the bill prohibits
copyright in any "work of the United States Government," which is defined in
Sec. 101 aq "a work prepared by an officer or employee of the United States Gov-
ernment as part of his official duties." The present law prohibits copyright in a
"publication of the United States Government" (Sec. 8), but dues not define the
latter term. The proposed legislation adequately reflects case law and customary
practice within the executive branch, which have established that works prepared
by (;overnment officers or employees as part of their official duties are 'Govern-
ment publications" within the copyright prohibition.

Some previous copyright revision bills have defined a Government work as one
prepared by an officer or employee "within the scope of his official duties or em-
ployment." The latter was considered objectionable because it was ambiguous and
subject to a much broader interpretation. For example, it could be construed as
prohibiting copyright even where an officer or employee voluntarily wrote a book
on his own time which was somehow related to his employment.

Sec. 105 also clarifies the right of the Government to receive and hold copy-
rights transferred to it by assignment, bequest, or otherwise, thus obviating an-
other uncertainty in the current law.

Since H.R. 222:3 abolishes common law copyright protection and extends statu-
tory copyright rrotection to published and unpublished works (Sec. 104 and Sec.
301). in our view the copyright prohibition of Sec. 105 would apply to both pub-
lished and unpublished Government works as this term is defined in Sec. 101.

NASA is still of the view, expressed in comments submitted to the Committee
on previously proposed legislation. (e.g., H.R. 4347, 89th Congress, 1st Session,

9685), that copyright protection should be available for Government works in
axceptlonal circumstances. This would give NASA the opportunity to enter into
competitive negotiations with private publishing firms in exceptional cases so that
selected NASA publications could receive the widest possible distribution as re-
quired by Section 203(a) of the National Aeronautics and Space Act of 1958. The
negatiating position of the Government depends on its ability to provide copyright
protection for a period of time to the publisher in exchange for distribution and
related services. If necessary, the rights of the Government to copyright in such
exceptional cases can be limited to a shaoter period of time, for example,.5 years
(rather than the full term), Which may be sufficient time for the publisher to
regaii his initial publishing costs. Accordingly, it Is recommended that the fol-
lowing slubsection be inserted in Sec. 105:

"In exceptional c/ases, copyright may be secured in a published work of the
United States Government where, because of the special nature of the work or. the
circumstances of Its preparation, it is determined that copyright protection would
result in more effective dissemination of the-work or-for other reasons swould be
in the public interest. The head of the Government agency for which the work was
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prepared shall make the determination in each case in accordance with regula-
tions established by an administrative officer designated by the President, and
shall publish a statement of the basis for its determination in each case in the
manner specified by such regulations."

It is strongly urged that Sec. 105 be amended to specify that the copyright
prohibition for Government works apply only to domestic copyright protection.
This could be done by inserting the phrase "within the United States" after
the 'iord "available" in line 1 of Sec. 105. It is a coL Jonly held opinion, al-
though not established by case law, that the prohibition against obtaining copy-
right by the Government applies to domestic copyrights only. Thus, in this
view, the Government may copyright abroad a hen that serves its best interests.
While we feel that many foreign signatories to the Universal Copyright Con-
vetntion would honor the copyright of the U.S. G3vernment in their respective
countries under the Convention, some nations might take the position that a
U.S. Government work cannot receive copyright protection anywhere.

The basic rationulefor prohibiting copyright protection for U.S. Government
*u orks is that American taxpayers have paid for these works through tax assess-
ments and should have access to them free of copyright restrictions. This ra-
tionale does not require a giveaway of U.S. Government works to foreign
nationals and foreign governments. Most foreign countries provide domestic copy-
right protection for publications of their governments, and publications _f
foreign governments are accepted for copyright registration in the Un: ed States,
except for statutes, court opinions, and similar official documents wb h are con-
sidered inherently uncopyrightable. Among the benefits which · uld accrue
from asserting copyright abroad in seleLted 'U.S. Government vwe ;s are: (a)
inmprovements of our negotiating pcsit:.iL with certain countries;,; ,b) royalties.
could be collected, thereby aiding our balance of payments; ( protection
of the integrity of U.S. Government works; and (d) greater di:; mination if
AmneriLan publishers were licensed to distribute U.S. Government ay rks through
established distribution outlets abroad.

It is also recommended that a subsection similar to that appearing in the
current law, 17 U.S.C. 8, be inserted in Sec. 105 of H.R. _223, that is: -

"'lublication or other use by the United States Government of any nmaterial
in vhich copyright is existing does not impair the copyright or authorize any
further use or appropriation of the material without the consent of the copy-
right owner."

It is believed desirable to retain such a provision in the statute to provide
assurances to authors and to preclude the argument that deletion of this pro-
visitun from the present statute implies that suach protection is no longer available.

Pre-emption Tith Respect to Other Laws
A kee provision of Title I of H.R. 2223 is Sec. 301, which would establish a

single s5 stein of statutory protection for virtually all copyrightable works
whether published or unpublished. Under Sec. 301, a work would obtain statu-
tory protection as soon as it is "created" or. as the term is defined in Sec. 101,
when it is "fixed in a copy or,phonorecord for the first time."

Sec. 301(b) provides that nothing in the title annuls or limits any rights or
remedies under the common law or statutes of any state that 'are not equivalent
to any of the exclusive rights within the general scope of copyright. such as
breaches of contract. No mention is made of Federal statutes such as the Tucker
Act, 26 U.S.C. 1491, which permits suit against the Government for breach of an
express or implied contract. Undoubtedly, it was not intended that such a
Federal statute ,be preempted by the copyright revision. It is recommended,

ellerefore, for clarification purposes, that Sec. 301(b) lie amended by inserting
'the phrase 'under Federal statutes or" after the word "remedies" on line 1.

A similar omission occurs in Sec. 117 and it is suggested that the phrase
"title 17" be replaced by "thils or other title of the United States Code."

Sec. 502(a) 'provides that any court having jurisdiction of- a civil action
arising under the title may, subject to the provte.iols of section 1498(b) of title
28, grnnt injunctions to prevent or restrain infringement (emnphbais added). It
is recommended that the phrase "subject to the provisions of" be replaced by
"except in actions against the Government under" to clarify the exclusive
jurisdictifn of the Court of Claims under 28 U.S.C. 1498 (b).

Unpuftblished 'Works
28 U.S.C. 1498(b) provides for a cause of action against the Government for

infringement of "copyright in any work 'protected under the copyright laws of
-the United -States." This waiver of ovrciin- immanlty has-been construed not
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to embrace common law copyright, i.e., unpublished works. See e.g., Porter et al.
v. 'United States, 473 F 2°d 1329, 117 USP.Q 238 (CA 5 1973). Since H.R. 2223
protects unpublisled as well as p~ublished works, the Goyernment's liability will
be extended. It is urged that 28 U.S.C. 1498(b) be ameilded so that it continues
to restrict the Governme'nt's liability for copyright infringemeint to "published'
works only. Government agencies receive a voluminous amount of material from
private sources which does not bear a copyright notice and which is reproduced,
distributed, etc. ill its day-to-day business activities, for example, under the
Freedom of Information Act. It would be ext:emely difficult, if not impossible,
iG ascertain whetller tile material submitted has been published with no intent
to claim copyright, or whether it is unpublished and the owner intends to clailu
copyright protection.

The effect of compliance with the Freedom of Information Act (FOIA) on
tile Government's liability for copyright infringement also needs clarification.
If a document requested under the FOIA bears a copyright notice, the requester
can be so advised and will usually be able to secure a copy elsewhere. Where

- tile document requested contains no colp.right notice,'it may be an uupublisiled
nork subject to protection under the pr(.posed copyrighlt revisionl; and providing
access or' a copy may very well frustrate the cops right owner's desires and
sunbject the Government to liability. We are eoncerled whllether te furnishing
of a copy of a document by the Governmlent under the FOIA will be consideretl
eceusable, or a form of fair use. Of course, if a document is released under
FOIA, the Government mniy not itself restrict its use by others. For clarification
purposes, it i, recommended that language he inserted in II.R. 2223 explaiinlg
the fair use doctrine's apI licability to unpublished works and thle Government's
release of documents under thle FOIA.

Innocent Infringers
Under Sec. 405(b) an innocent infringer who acts in reliance upon an

authorized copy or phonorecord froim which the copyright notice has Ibeen olmitted,
and whllo proves thllat he was misled by the omiibbion, is shielded from liability
for actual or statutory damages with respect to anl. infringing acts commllitte(l
before receiving actual notice of registration. No protection is spelled out in the
proposed legislation for an innocent infringer whllo relies on an unauthorizcd
copy or phlonorecord of a published xi-ork from which the copyrighit notice has
been omitted; or for an innocent infringer of an unpubllished work, i.e., one
who relies on a copy or phonorecord which has been publi.hlled nithout autllority
of the owner.

Pttblicationls Incorporating lWorks in. th7e Public Dontaiim
Sec. 403 of II.R. 2223 provides that when a work is published in copies or

pllonoreeords consisting preponderantly of one or more Government works, the-
notice of copyright shall also include a statement identifying the portions enmll,dy-
ing work protected under Title 17. It is NAS~'s opinion that Sec. 403 is too
limnited and that it would be in the public interiest to require such a btatelnent
also where a work consists preponderantly of any material that is in tile public
domain. We recommend that Sec. 403 ennlamenlded bv adding the phrabe "or works
in the public domain" after the word "works" in the heading and before the
words "the notice" in line 3 of the body of the section.

TITLE II

Our remaining comments are directed to Title II of II.R..2223. It is assunmed
that the word "title" in the various sections refers only to'Title II dealing with
oriuamental desigls. It is not apparent whllere Title II will appear in the United.
States (ode. If Title II is placed under Title 17, difficulties in construction may
ensue. For example, the definitlons set forth ill Title I of II.R. 22,3 dealing with
copyrights might be construed as being applicable to Title II also.

It is suggested that paragrapll (b) of 28 U:S.C. 1498 be arlended to include
registered desiglis rather than paragraph (a). (.See Sec. 232.) The process for
creating rights in registered dueigns is more closely analogous to copyrights.
Furtihermore, the specific autlwerlzation for the anmlillistrative settlement of
copyright infringement cqaims ,et forthll in paragraph (b) [and itot piresent il
paragraph (a)] would lie made applicable to registered designsi which in our
opinion is highly desirable.



In the event 28 U.S.C. 1498(a) is amended as set forth in Sec. 232, it is recom-
mended that the phrase "described in t.nd covered by a patent of the United
States" be inserted after the word "invention" in thLe first lih.e. Thli. will reinstate
the language present in the current lan iith rebpect to patented in entions and
whllicil wva probably inadvertentls omitted. Omnitting this language might be
interpreted as a broadening of thle Go% ernments' liabilit3 to cover unpatented
inventions.

Subject to the foregoing, the 'ational Aeronautics and Space Admlinistration
would have no obljection to tile enactment of H.R. 2223.

The Office of 'Management and Budget has adli.sed that, frumn the standpoint
of the Adminiistration'l programn, there i Ilno objection to tile .labmiibion of this
report to the Congress.

Sincerely,
JosE:rt P. AUr,N,

Assistan t Administrator
for Legislative Affairs.

[Whereupon, at 12 :20 p.m. the hearing adjourned to reconvene at
10 a.m. on May 14, 1974.]





COPYRIGHT LAW REVISION

WEDNESDAY, ABY 14, -1975

HOUSE OF REPRESENTATIVES,
SUBCOIITrrEE ON COURTS, CIVIL LIBERTIES,

AND THE ADM!INISTRATION OF JUSTICE OF TIHE
CoMmIrrEE ON THE -JUDIOABRY,

Wazhington, D.C.
The subcommittee met, pursuant to notice, at 10:10 a.m. in room

2226, Rayburn House Office Building, IIon. Robert I. Kastenmeier
[chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, .Daniel.bon, Pattison, and
AMazzoli.

Also present: Herbert' Fuchs, counsel, and Thomas E. MIooney,
associate, counsel.

Mr. IAsT~ENrEIER. The hearing will come to order on the third n lorn-
ing of hearings on copyright law revision. The issue under discussion
lends itself into equal division of time between those in favor and those
opposed; each side will be invited to divide 30 minutes of testimony
among its members, and you will be expected to stay within that time
frame.

This morning six national library associations have given their
entire half-hour to Mr. Edmon Low. Thereafter four representatives
of writers and publishers will share their 30 minutes in arguing the
other side of the library photocopying issue.

Furthermore, the Chair will announce that the chairmlan and per-
haps another member of the committee will have to excuse themselves
for the purpose of appearing before the Rules Committee on the ques-
tion of the Parole Reorganization Act this morning, and-the gentleman
from California, hMr. Danielson, will preside during that period of
absence of the Chair.

Before introducing the first witness, I would like to yicld to our JTidi-
ciary Committee-colleague from Kentucky, Mr. MIazzoli, for the-intro-
duction of one of the witnesses.

Mr. MAZZOLT. Mr. Chairman, thank you very much, I appreciate
your willingness to yield today. I would like to just take this challce to
introduce to you and your distinguished subcommittee a lady whllo is
from my district and with whom I spend many hours on airplanes, fly-
ing back and forth from the District of Columbia to Louisville, our
home.

MIrs. Joan Titley Adams, AIr. Chairman, is testifying in your first
panel today, and without taking any more of your valuable time, I
would just like to conlmend her testimony because she is a professor
at the LJniversity of Louisville, as well as being the librarimn of the
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Sciences Library. She has been,in the Medical Library Association in
virtually all of its positions, including the board of directors. Shie like-
wise holds positions in the University of Louisvile on its faculty sen-
ate. And without necessarily knowing all the nuanhes of the bill before
you, which is very complicated, I would like to commend her testimony.

Thank.you very much, Mr. Chairman.
Mr. KASTrENMEIER. Thank you for this introduction. I say to my col-

league I am sorry we can t introduceeall.our witnesses as. fully in terms
of their biographies.

The Chlair would like to ,Welcofne Mr4s. Addis;and Mr. Low. I under-
stand Mr. Low this morning will make the major pres, intation on behalf
of the libraries. AIr. Low, you may want to introduc E your other col-
leagues: You may proceed as you wish.

TESTIMON1Y OF EDMON LOW, REPRESENTATIVE OF SIX LIBRARY
ASSOCIATIONS"

Mr. Low. Thank you, IMr. Chairman. I am Edmion Low, and I will
today present the views of the American library community as repre-
seltc.d through six majoi library associations. With me are representa-
tivcs of each of the six associations. I am happy to present to you Mr.
Julius MAarke, representing the law libraries and chairman of their
copyright committee. Mr. Mcl)onald, at my riglt, is the execntive
director of the Association of Research Libraries. At my left iMrs.
Adams-and 3fr. Mazzoli, we share your enthusiasm for Mrs. Adams
and her work in our library community. Next is 3Mrs. Sommer, who is
representing the Music Library Association, and who iv the chairman
of their copyright committee; and Afr. Frank McKenna, who is the
executive director of the Special Libraries Associatior. And then with
us we have the members of counsel, sitting behind us here, Mr. Sharaf,
who represents the Harvard University Library; MIr. William North,
representing the American Library Association, and Mr. Philip
Brown, representing the Association of Research Libraries.

Mr. KASTEN-M,EmR. Thank you.
Mr. Low. Because of our time limitation, with your .rmission,

Air. Chairman, I shall omit some of my testimony and ask that this
statement be'admitted into the record.

Mfr. KASTEN mEIEmI. Without objectionj your statement in its entirety
will be received in the redord. You may proceed, sir.

Mr. Low. Thaik you.
We are here today to talk about library copying and the provisions,

of the copyright revision bill. Il.R. 2223. I shall be presenting, so far
as I am able, the concerns of all these various libiary groups. However,
each of these organizations will also be filing a statement of its own,
setting forth in greater'detail its individual concerns about provisions
of the bill. All of the representatives, will assist me in answering
particular questions you may have concerning our testimony and the
issues raised.

Although our testimony today is liniited to library photocopying
which is the subject of this hearing, there tire other provisions of the
bill which concern us, and about which We, may be making further
statements as other hearings are scheduled.
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I would like first to point out that, although this copyright revision
bill has been under consideration for 10 years, the library photocopy-*
ing issue is still an important unresolved subject. In brief, as we see
it, a question which Congress and this committee must decide is
whether libraries will be permitted-at no additional expense-to
continue to serve the public by the long-standing practice of providing
single copies of copyrighted material for users' research or study. It
is an issue with direct and widespread impact on the general public
and involves both the right of access to library materials and the cost
of that access.

In the past year there have been two major developments affecting
this question. In the first case ever brought by a publisher, the
Williams & Wilkins Co., against a library the courts have upheld the
-photocopying of single copies of copyrighted medical journal articles
as being within the doctrine of fair use, and not constituting infringe-
ment of copyright. It is in part because this case consumed 7 years
and major financial outlay that libraries are concerned about the
second major development, which is the introduction last year into the
Senate bill, without any hearing, of a new and undefined.limitation on
the rights of libraries; namely, the concept of "systematic reproduc-
tion" of either single or multiple copies of copyrighted material.

Now when we talk about library copying, we are not talkirig about
something for the benefit of libraries or librarians, we are talking
about something that is carried on for the benefit of users of libraries
who include citizens from all walks of life throughout the country.

Wh-n we are talking about library copying practices, we are talk-
ing about the schoolboy in California who may need a copy of an
article in the Los Angeles Times for a project he is working on in his
ninth-grade class , or about a judge in the county court inlIiddlesex
County, Ma3ss., who may find he needs a copy of a law review article
which bea:s directly-upon a difficult question of law which has arisen
in the course of his work. Or about the doctor in downstate Illinois
who has a patient with an unsual and rare disease and the only recent
material to be found is contained in an obscure journal published in
Sweden, and available only through the Regional Medical Library
system, but which article may aid him in saving his patient's life.
And we are talkina about, even. a member of this committee asking
the Congressional Reference Service of the Library of Coingress for an
article dealing with copyright. Or, we are talking about a musician
who is preparing a scholarly article on the music-of Mozart and needs
to take 'with him to study a copy of a portion of a recently edited
score of one of Mozart's works with which he is concerned.

The list is endless, but I wish to emphasize that we are talking about
an issue that very broadly affects the ability of people in this country
to make use of their libraries which are the repository and storehouse
of man's knowledge.

I should note here that copyright is not a constitutional right, such
as trial by jury of one's peers. The Constitution simply authorizes
the Congress to;create such a right. It is therefore a statutory right,
one created by law, which may be changed, enlarged, narrowed or
abolished altogether by the Congress here assembled. It is a' law en-
acted not for the benefit of an individual or a corporation, but for

57-780-76--pt. 1--13'
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the public good and with the purpose, as the Constitution expresses
it, "to promote the progress of science and useful arts."

Consequently, in revising the copyright law the problem for Con-
gress is to design provisions which both encourage the creation of'
'original works and permit the widest possible access and dissemina-
tion of information to the public; and, where these goals compete, to
strike a balance which best serves the fundamental objective of pro-
moting learning, scholarslhip, and the arts.

I shduld like to go on to the top of page 5. At present I am director
of the New College Library at Sarasota, Fla. New College is a small,
but, very fine, private college and its problems in this connection are
typical of the two thousand small and medium-sized colleges. through-
out the country. While crr library is liberally supported and spends
every cent it can afford on periodical subscriptions, we cannot possibly
have the large resources of a university like the one at Gainesville
or at Tallahassee. Yet, our faculty members, if they maintain a good
quality of teaching and do the research which contributes to it, must
have access by random photocopying at times to the larger collections
in the State and elsewhere.

It is the general experience of the library community that inter-
library loan encourages the entering of additional subscriptions by
the library, rather than reducing the number, as is often charged by
the publishers. It is a truism that a librarian would prefer- to ha, e
a title at hand, rathelr than to have to borrow, even under the most
convenient circumstances. Consequentl3, when the time comes around
each year to. consider the list of periodical subscriptions the record
of interlibrary loans is scanned and titles are included Irom which
articles have been requested with some frequency during the year.
*While the situation varies, in our library the number is two; if ws
have had two or more request- for articles from the same title during
the year, we enter a subscription. This not only indicates how the pro-
cedure can help the periodical publishers, but also indicates that if
only one article, or none was copied from a title during a year, the
journal could not have been damaged materially in the process.

It is not only the small schools which would suffer i! such photo-
copying were eliminated, however; the scholars at Wisconsin or MIichi-
gan would also be severely put to it to continue their research in the
same way, and it is these scholars who account for the lmajor writing
for the scholarly journals. The journals themselves, therefore, have
a stake in seeing this procedure continued in a reasonable way.

The courts have long recognized that some reproduction of portions
of a copyrighted work for purposes of criticism, teaching, scholar-
ship or research is desi able, and this judicial concept was incor-
porated in section 107 of the revision bill. Libraries have operated
all these years under this principle, but it does lack tihe assurance of
freedom of liability from harassing suits. This fair use concept is
necessarily expressed in general language in section 107 of the bill.
So a librarian is not able to feel sure until a court decides a particular
case whether his actions, undertaken with the best of intentions, is
or is not an infringement.

This is pointedly illustrated by the recently decided and prior men-
tioned case of W'ilianls & lVilkins. This suit was instituted in 1968'and
now, only now, after years of litigation and expenditures of many



thousands of dollars on each side, has it been determined that the
defendant was properly obeying the law after all.

Fair use, then, is not really a right to copy any given thing, but
only a defense to be invoked if one is sued. This threat of suit, even if
one is able to maintain his innocence in court, is very real because
suits are costly in proportion to the amount for which one is sued. This
revision bill provides not only for a demand for actual damages, but
also one can be.su4l, in extreme cases, for statutory damages up to a
limit of $50,000 for each imagined infringement. Thus, harassing but
unjustifiable.suits are really invited by this provision.

In light of the above we librarians believe that in addition to see-
tion 10, delineating fair use, further protection is needed to assure
that it is permissible to make a single copy as an aid in teaching and
research, including a single copy as part of an interlibrary loan trans-
action, and that such activity on behalf of the public good is not sub-
ject to possible suit.

'oow, I want to emphasize here that in 108, the provisions that we
want to see maintained .are not auditions 'to 107 in the sense of pro-
viding furtiher opportunity for copying, but simply a more precise
explanation of what, in relation to lhbraries, ';fair use" means. That is,
you can be sued, regardless of whether you are guilty or not, under 107.
We .would like to see the photocopying practices involving single
journal articles be permitted without threats of suits.

That assurance is now being largely provided in section 108, (a)
through (f), for which we are very appreciative. However, we are
greatly ..- rned with the addition of subsections 108(g) (1) and (2)
vhiclh t. ., ' f..; the very right set forth in 108 (a) t[irough (f) in
the aios. lirst. These areprovisions which came into the-bill in the
Senate after hearings were concluded in 1973, without the oppor-
tuniiiy for discussions by library representatives with Senator Mc-
Clellan's committee. Today's hearings are the first opporf unity we
have to express publicly our very deep concern.

Before discussing subsections (gE. and (hI I would- like to note
there is also a particularsproblem in the interprlcaiior-of section 108
(a) which can affect thle specialized libraries in business, industry,
and commerce. This is discussed in Mr. McKenna's individual state-
menct for the Special Library Association, and he can also answer
questions in this regard.

Subsection (g) (1).gives us concern because often there is no basis-
this is one tat says if an assignment was made and then people came
in, you would have to recognize whether it was isolated, or essentially
multiple copies. This gives us con:'ern because there is no way for a
library employee to judge whether a request for a copy represents an
isolated, unrelated reproduction, as specified in 108(g) (1). For ex-
ample. if a college instructor in a graduate seminar in English were
to recommend to his students, some 10 men and women sitting around
a table, that they read an article on Milton's poetry that appeared 10
years ago in publicationsm of tiL Modern Language Association, and if
two.of themi over the next week were to go to that college's library and
look at that article and den .1ot that they wanted.to take copies back to
their dormitory for further st .dy, -we don't see how there is any prac-
tical way in which a library can prevent that kind of reproduction of
a single copy on separate occasions, and we don't think hlley should
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have to. Also, we do not think that the publication will be damaged
in such a process. And yet, the Senate committee in its report on S.
1361 cites such a particular instance.

Section 108(g) (2) says that the rights of reproduction and dis-
tribution do not extend to a library which "engages in the systematic
reproduction or distribution of single or multiple copies or phono-
records of mate'rial described in subsection (d)." The materials re-
ferred to in (d) are journal articles or small portions of other copy-
righted works.

This gives us a great deal of concern because the question immedi-
ately arises as to what constitutes "systematic reproduction." To the
extent that we are able to puzzle it out, it appears to have been aimed
at practices of the kind which were upheld as fair use by the Court
of Claims in the Williams & Wilkins case. In listening to my pub-
lisher and author friends, the pree:inent example which they give
of systematic reproduction las always been the regional medical li-
brary system, with the National Librarv ot Medicine at its apex.
Those practices of the National Library of Medicine were, of course,
upheld by the Court of Claims in 'Williams & Wilkins in a decision
which was affirmed this year by the U.S. Supreme Court.

Now, the rest of this page goes on describing how the regional
medical library system worlks, and in the interest of time I will omit
reading that. But Mrs. Adams works with this all the time and is sure
to answer any questions you may have concerning this, and also talks
about it in the particular statement she filed.

Going to the top of page 9. Another large and highly important
type of system for which this systematic reproduction poses problems
is that of the county and muiticounty library systems throughout
the whole country. Thesa libraries came into bein largely through
the opportunity provided by the Federal Library Be-. aes and Con-
structicn Act. This was, and still is, an effort to bring books and other
library materials to the millions of people, often in rural areas, who
had not heretofore had library services available.

To get counties to join together, vote the necessary taxes, agree on
a common governing board, and gain consensus on the sites for ct
central library and for the smaller satellite libraries in the system
is a difficult task. It is often made possible only by the promise to the
citizens of much broader areas of i'nformation which will be made
available to them not only frem their small- but growing collection
in each neighborhcod, but also through loans from the central library
and throughl it from larger collections elsewhere. In this, some copying
,of periodical articles is occasionally involved, but it does not result
in fewer subscriptions-in fact, befote the founding of many of these
libraries, there were no periodical subscriptions at all in the area.

Because interlibrary loan is one of the vital elements in this concept
which has been so mutually beneficial to all, it is urged that no restric-
ticns be imposed which would diminish the effectiveness of the pro-
gram. Such a diminution, if it occrred, would be as much against
the interest of the Iblishers as against the citizens the libraries serve.

I should like to give you an illustration from my home State of
Oklahoma, which I know well. I am in Florida-now, but Oklahoma is
my native State. A few years ago, the Western Plains library system
was established consisting of four counties in wwtutern Oklahoma. At
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the time of its organization,,there.wassa single library in each of two
counties. The other two had no libraries. Now there are seven'libraries
in the four counties and two bookinobiles are operating regu;arly. At
the beginning, the 2' original libraries subscribed to 20 periodicals
between them. The7 libraries now subscribe to over 300. The combined-
annfial book budget of the two original libraries was under $2,500;
the annual book budget for the seven is now $42,000.

In addition, they have encouraged school libraries to develop collec-
tions of periodicals and books and, are now promoting with, success
the creation, of home collections of books and periodicals. This tre-
mendous increase in acquisition of materials has obviously benefited
the publishers of materials as well as tlie citizens the libraries serve.

This kind of multicounty library is now found in every State in
the Union, and over the 2 decades. the Library Services and Construc-
tion Act has been in existence millions of dollars of Federal money
an i matching local funds have been expended for this-kind of service.
The importance of this activity was recognized in the Senate report-
last summer, accompanying S. 1361, in the portion discussing sys-
tematic reproduction by saying, "The photocopying needs of such
operations as multicounty regional systems must be met," but no pro-
vision was made in the law to specifically provide for these needs.
Section 108 (g) (2) would prohibit their copying activity, and I believe
would do much mischief indeed.

If I may drop to the last paragraph on the page. We are also con-
cerned with section 108(h) which would limit the rights otherwise
granted under section 108 by excluding a musical work, pictorial,
graphic, and other audiovisual works. These exclusions are illogical.
The need of the scholar doing research in music for a copy of a portion
of a score is as legitimate and proper as that of the scholar doing any
other kind of research. Likewise, the copying of one map from an
atlas or a page of diagrams and plans from a technical journal may
be just as important as any other kind of material for research. I will
skip the next paragraph.

Mrs. Susan Sonr.er of the Music Library Association is with us
today and can provide further information about. the problems posed
by this section of the bill in relation to music. Dr. Frank McKenna,
of the Special Libraries Association, is also here and can discuss the
problems in relatiomn to atlas or other graphic materials in books and
periodicals.

If I may go to the top of page 12. The paragraphs following what
I was reading describe the formation of a study group between the
libraries and the publishers to see if there were agreements we could
reach in this area of photocopying; and we have had several meetings
in this regard.

There are, of course, different views of the significance of the work
performed to date by the conference and its working group. The work
has focused upon the mechanics and the feasibility of possible mecha-
nisms for collecting payments for photocopying of copyrighted ma-
terials. But I should like to emphasize here that there has been no
agreement as to whether such a payment mechanism is acceptable
to libraries even if it is workable, and also, I may say, no seemingly
workable mechanism has yet been advanced in that it still appears it
would take dollars to collect dimes. There has also been no agreement
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as,to-the categories of publications to which such a mechanism should
be applied and no change in the, position of libraries that'.their cur-
rent photocopying practices.are -entirely lawful and within the fair
use holding of -the Wifllams & Wilkins case, and- should not in, any
respect be treated as infringing rights of the copyright proprietor in
the provisions of any new legislation.

I should like to point out some reasons why we think licensing and
payment of, royalties by libraries for the photocopying they do is not
justified. First, many publishers already have variable ,pricing for
journals;- that is, they charge ai considerably.-higher price for the same
journal. for a library subscription than for an individual subscription.
These prices to libraries often run quite high, subscriptions of $100 to
$300 a; year are not uncommon; a few run $1,000 or more; and the
$,50 to $100 price is quite commonplace in the scientific field. These
higher subscription prices to libraries. presumably are designed in
many cases to include charges for anticipated copying Some journal
publishers.have also received substantial Federal assistance in mod-
ernizing their editorial and manufacturing procedures. Other jour-
nalb, and also some.of those just mentioned, have already had major
contributions of public funds in the nature of per-page charges, usually
in the range of $50 to $100 per printed page paid by the author or by a
Federal grant which is financing his work.

The author, on the other hand, is usually not paid by the publisher
for his work in writing the article, but the library or the institution
where the author is located often spends a sizable amounc for inter-
library loan postage and handling to aid him in prepaation of his
Lrticle which the periodical then receives without cost. As an example,

my own small library spent during this past year over $100 on inter-
library loan expense for books to enable a professor. to write an article
for a historical journal, bat the journal did not pay him anything
for the article.

In the light of these contributions which the libraries, and the
public already make to the publication of these works, it seems to us
unreasonable for journal publishers to demand still further payment
from libraries, and eventually the public, for the occasional photo-
copying of ir.-iid.ual articles for library users. It seems even more
unreasonable in view of the fact that by making the information con-
cerned available to those with current, specific needs for it, library
photocopying fosters the basic purpose of the'authors of such articles.
But when it also is .noted that there is no evidence that the libraries'
policies have caused publishers any harmlwhatsoever, and may actually
increase their subscriptions, it is clear that such demands are completely
unjustified and the public interest requires that they be rejected by
Congress.

For the reasons we ,have advanced, we urge that sections 108(,g)
(1), and (2), and (h) be deleted from the.bill, since these sections are
taking away ,the advantages for the most part granted in 108 (a)
through (f). This would also be in accord With the TgZIliams & 'Wilkins
case decision and would permit libraries to continue the long estab-
lished library service of proyiding a single photocopy of a single article
or excerpt from a copyrighted peiiodical or book for a patqon's use
without incurring liability for copyiglit royalties.

It has been a pleasure to appear before you today, Mfr. Chairman,
and I assure you that we are ready to be of assistance in any way we
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can toward a satisfactory resolution of this very difficult but im-
portant problem to us.

Mr. KASTENXIEIER. Thank you, lMr. Low, for a very informative
statement, a very useful statement.

Off the record. -
[Discussion off the record.]
Mr. KASTENMEIER. Mfr. Low, you indicated this morning that you

and your colleagues. would address the question or photocopying, but
that there were a number of other provisions in the bill with which
librarians were concerned, and you would hope to testify later on those
areas; is that correct?

Mr, Low. Yes.
Mr. IASTENmIEIER. Will it be your panel, or will it be a different set

of witnesses we might have withx respect to other questions
Mr. Low. I think it would be this panel, but since their judgrment

may have been in question for selecting me, I can't be sure that I
will be speaking again.

Mr. IASTENIEIER. At what point in time did the photocopying
that takes place in libraries, really originate, 10 years ago, 15 years
ago; can-you place that point in time for us?

Mir. Low. The electrostatic photocopyingi-Xeroxing, as it is often.
canled-really came to the fore about 1960, and became widely used
in the ensuing years thereafter. However, it has not become a matter
of enough concern, apparently-I wasn't working with the committee
at that time--when testimony was taken before your committee in
1965 and 1966, along tliere, to have been a major problem.

It has conme-to the fore in recent years, particularly because there
has been a considerable amount of photocopying because of the in-
crease: in the amount of recorded knowledge, and the impossibility
of any library being able to have a major portion of it; and also because
of the information of library systems, so-called, many of which swere
not designed for or concerned with photocopying, but were con-
cerned with promoting better library arrangements in the area uf c n,
tralized cataloging, and so on.

But the creation of systems seems to ha.e concerned particularly
our publisher friends--kand we would consider the publishers our
friends because we have many things in common, much more than our
differences, in spite of those differences that appear before you today.
So, we believe that these systems as yet do not pose any threats of
damage to the publishers because they ·were not primarily created for
the purpose of promoting photocopying in the sense of trying to get
one periodical here, and let it serve for a large group in the surround-
ing area, and discourage subscriptions by the stirrounding libraries.

Mr. ICAsTENrmEIER. I take it the provisions of the bill passed by the
House in 1967, they also would not have been adequate, or at least ac-
ceptable, for libraries in terms of photocopying; is that correct?

Mr. Low. Yes. In regard to prior use, you made the statement that
you are not attempting to encourage or narrow, but simply put in-legal
form, the judicial concept of fair use.

Now, particularly with the suit of Williams & 1ikeins--and I don't
want to belabor that too much-,where they think that some copying
is damaging their livelihood, they can bring a suit-that's the weak-
ness of 107 that we have been greatly concerned with since that time.
This cannot be controlled if you have a periodical publisher that felt
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that, well, his subscriptions were diminishing and the reason why is
very hard to determine; photocopying is often singled out and he
·becomes convinced t,,, i it weren't for photocopying, he would be
in much better shape, so, the, only thing to do is to use the library.
Andbthat may not be the reason for diminishing subscriptions at all.
It may be a reduction in funds, and the library cannot afford to sub-
scribe.to all the journals.as in the past; and that becomes.an increas-
ing problem as money for higher education is becoming more limited
these' days than it was in the late 1960's and the last few years, and
,periodical subscriptions have to be discontinued.

Mr. ICASTENmrEER. IS it your position that photocopying does not
affect in the final analysis, in neutral terms, the number of copies that
could be sold by the publisher of a given periodical or magazine?

Mr. Low. We believe that, and in my experience over quite a lorg
time, I found no evidence otherwise. I would like to have Mr. Afc-
Donald, who is the director of the Association of Research Libraries,
and represents the large research libraries who do more copying than
the smaller libraries, but often in response to requests that come in
from them, to comment on that, too.

Mr. MCDONALD. I would be happy to. lWhat evidence there is sug-
aests that subscriptions are not diminished. That the practice of inter-
library loans in fact tends to advertise journals and to increase sales.
We-know less about this than we would like to know, but we look to
Britain for a model. As you may know, the British Government has
established a national library service. The British Library Lending
Division has evidence that its loans of periodicals and photocopies of
journals promote subscriptions. Very often from the field they get a
request for any issue of a given, journal. The obvious intent ofthat
request is to inspect that issue with the thought of entering a sub-
scripti6n. They have done a little checking on this and have deter-
mined that this advertising effect has, in fact, resulted in subscriptions.

I would go on to say that our friends on the publishing side have
never really entered any evidence of economic damage. Certainly in
the Williams c Wilkins case, no such evidence was presented.

Many libraries feel that interlibrary loan practice is a stimulus to
publication and research, and that rather than resulting in damage,
quite the opposite is true.

Mr. KAST1ENMEIER. Of course, I think it could be predicted that
many publishers would be sensitive because there are many publica-
tions which are, in terms of interest and specialty, very narrow in-
deed-medical publications, for example-and therefore there is a lim-
ited opportunity to develop subscriptions. And if that is in any way
diminished, it would probably be terribly harmful to that publication.
But, it is difficult to judge, as you say, what the cause may be.

Now, in 'terms of your working group, I take it you are considering
this is an ongoing enterprise, and you are considering a number of
alternaties; one would be what the lar-uage should be in terms of
limitation of the construction of "fair use," or whether copying should
be permitted with some sort of royalty which you suggested, talking
about dollars and dimes. Which would you prefer ? Would you prefer a
wider, a broader availability in terms of photocopying with smaller
fees attached, or a somewhat more restricted statutory permission
to copy
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Mr. Low. As I indicated, we feel at the present time that no fee
should be charged. When we started out in the working group, the
first thing we attacked was the systematic copying; that is, what con-
stituted systematic copying. And we were totally unable to reach
agreement on that. Some of our publishers insisted that the existence of
a union list of serials-and State and regio'nal list of periodicals that
shows where the periodicals can be located, the existence of these liscs
constituted a system in itself, and consequently all interlibrary loans
became systematic and prohibited.

Others felt that at least the large research libraries which did
much copying, simply by the amount of copying they did it must be
systematic automatically because of the amount they did.

I tried to point out that often this amount done by the large re-
search libraries was smaller libraries like mine turning to them for

-copies of articles, and so on, which seemed that it,would be acceptable
in a way. So, we were not able to reach any consensus on systematic
copying.

The work we have done on the mechanism was simply to see whether
there was any mechanism that was feasible, in case it was desirable.
WVe didn't agree that any mechanism that involved royalty payments
was desirable at this time. But we have been investigating as to whether
or not it was feasible; if not. there wasn't much point in considering
further whether it was desirable or not.

WVe have not yet come up with a feasible mechanism that seems at
least to me workable.

Mr. KISTENmEIER. One last question. In terms of the bill before
this committee, H.R. 2223, the recommendation that you make in the
language on behalf of the library users with respect to photocopying is
that sections 108(g) (1), (2), and subsection (h) be deleted from
the bill. This is the only recommendation you would make with refer-
ence to 108 ?

Mr. Low. Yes; well, we have a little concern with 108(a) (2), which
affects the Special Libraries Association in which Mfr. McIenna-

Mr. MCKENNA. May I correct that? That is section 108(a) (1).
Mr. Low. Yes.
Mr. McKENNA. The present language is, "The reproduction or dis-

tribution is made without any purpose of direct or indirect commercial
advantage."

Now, the question arises, what is the interpretation to be placed on
"direct or indirect commercial advantage"? The majority of the spe-
cialized libraries exist in business and commerce, and their parent orga-
nizations have a direct or indirect commercial interest and commercial
advantage, profit, or lower prices, hopefully.

It has occurred to us that the existing language of section 108 (a) (1)
may have been intended to prohibit a commercial advantage to an
unauthorized reprinter, or republisher. without thinking, or realizing
that special libraries existed in American business.

So that in the statement of the Special Libraries Asmor :^ 'n we
have recommended two possible alternatives. One is to .7. the
existing words so that it will read, "Without any purpose o. ..;rcet
or indirect commercial advantage to a reprinter, or .Žpublisher."
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The alternate suggestion is that, through appropriate comlaen-
tary in the legislative history, it indicates thr' the provision is not in-
tended for special libraries.

Mir. KASTEN3EnmER. I will now yield to the gentleman from Cali-
fornia, Mlr. Danielson.

Mr. DANIELSON. Will you tell me, please, what procedures the li-
braries used for copying prior to the advent of the quick copying
machines ?

Mr. Low. The photographic method had been used for a long time,
dating back even prior to the first Copyright Act. It was a different
photographic process, photographing the page instead of Xeroxing.

Mr. DANIELSON. You are talking about a large, somewhat cumber-
some photostat machine, and it made usually a white copy on black
paper.

Mr. Low. That is correct.
Mr. DANIELSON. And that was fairly expensive to operate, was it

not?
Mr. Low. Yes; it was.
Mr. DANIELSON. And per page the product was maybe something

like 50 cents, something like that ?
Mr. Low. Yes. And also, as a result of that and the inconvenience,

we shipped much more material, sent the whole volume.
MBr. DANIELSON. Just sent them the book, let them look at it, and

send it back.
Mr. Low. That's right.
Mr. DANIELSON. INwi, under those circumstances, did you have many

complaints--I'm going to use the word in the very broad sense-from
the publishers of the journals and books?

Mr. Low. Not that I know of. Of course, sending the material was
completely legal.

Mr. DANIELSON. I have a very narrow area of inquiry. You did not
have complaints at that time.

Mr..Low. No; we did not; I believe that's correct.
Mr. DANIELSON. In other words, it was the advent of the quick copy-

ing, and low-cost copying that brought on that problem.
Mir. Low. That's correct.
Mr. DANIELSON. You mentioned in your statement that with some

teclinical journals, at least, there is a different subscription rate for the
library than for, I guess you would call it, the individual subscriber.

Mr. Low. Yes.
Mr. DANIELSON. Would you give me some examples of that, please?
Mr. Low. I have a list of examples, but when I looked in my

folder-
Mr. DANnIELON. Just a few off the top of your head.
Mr. ITow. Well, the American Behavioral Sciences is one, I remem-

ber making the list.
Mr. DANIELSON. Sir, I'm not that interested in the title, but do you

mean it's $1 for the private citizen, and $100 for the library? Give
me some examples of the difference, please.

Mr. Low. Not that spread. I went through my own library, went
through tle A's, and found about 40 just in the K's alone, and that is
a small collection. It is a going practice.

Mr. DANIELSON. Would you give me an example, please?



Mr. Low. Of the price ?
Mr. DAIyIsION. Yes, please.
Mr. Low. The price will run from $12 for the individual' and $30

for the library. It's often double the individual price, to the library;
sometimes the spread is much wider than that.

Mr. DANIELSON. Is that a published practice ? By that I mean, does
it appear within the publication that the subscription for a library is
three x dollars, and for the individual one and a half x, maybe.

Mr. Low. That is correct.
Mr. DANIELSON. You are confident that is a prevailing practice. I see

five heads nodding affirmatively, and one is rather unmoving, here.
[Laughter.]

Mr. Low. Yes, that is an established practice.
Mr. DANIELSON. All right, that's good enough.
Last, on these technical journals, what is the practice in the trade

as to this one respect, are they sold by subscription exclusively, or are
they sold by subscription and also sold through retail outlets, as we
pick up a magazine at a newsstand, for example ?

Mr. Low. X4ost of these are not sold, you do not find them in the
newsstand; I believe I'm correct on that.

Mr. DANIELSON. Well, I used the words "retail outlets" to differen-
tiate from newsstand, because I imagine there is some place besides
newsstands where you can buy them.

Mr. Low. I don't believe you can buy them-of course you have
subscription agents where you can place your subscription, most li-
braries do in order to get the list all on one bill. But not the retail
outlets, in any way, shape, or form.

1Mr. DANIELSON. You don't run out and get one like you get last
month's copy of-whatever.

Mr. Low. No; you do not.
Mr. DANIELSON. You subscribe for a year, or a period of time.
AfT. Low. Yes.
Mr. DANIELSON. The gentleman on the end has a comment, please.
Mr. MAnRrE. My name is Marke. I think it should be recognized that

many of these publications are out of print within a period of 2
months, or 3 months after the issue has been made available to the
public. So, it is not even possible to buy it through any source.

Mr. DANIELSON. Well, that's my third question. Once they are out
of print, the subscriptions have all been sent out through the mail,
suppose you want to pick up a copy of, let us say, May 1970-that's
5 years ago-issue of Journal XYZ, a technical journal, where do you
get it ?

Mr. AAnXKE. It's a rare occasion when this is available through the
publisher.

Mr. DANIELSON. In other words, you write to the publisher, you in-
quire of the publisher, does he have a spare copy; is that the way it
is done?

Mr. MAniRE. Yes.
Mr. DANIELSON. The second gentleman has an answer for us. What

is your name, please?
Mlr. McDoNALr,. McDonald. Mfr. Danielson, people subscribe to the

periodicals, but they have neither the space nor the money to keep and
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bind these periodicals, except the large libraries, such as represented
by the Association of Research Libraries, which are the libraries of
Tecord. They do assume the responsibility of keeping and binding back
files of periodicals.

So, when a request comes to us, it may well come from an individual
or library which once subscribed to that periodical, paid the subscrip-
tion price, but did not choose to keep and bind it.

Mr. DANIELSON. Well, suppose I'm doing some research and I find
through the Library of-Congress there is an article in a 4- or 5-year-
old issue of a technical journal-forget that I have access to the Li-
brary of Congress-where would I get it?

Mr. AMAn.KF. Well, on occasion some libraries might have accumu-
lated some extra copies in what is called the "dup. list," and librarians
very carefully go through these dup. lists-duplicate lists-to see
whether any of theseissues are available through that list. But otlihr-
wise there is no formal structure.

M£r. DANIELSON. I, an individual citizen, how would I find it? I
didn't know there was a dup. list, how would I find it?

Mr. L£nRKE. You couldn't.
5Mr. DANIELSON. That's the question.
I have no further questions, I yield to the gentleman from New York,

M!fr. Pattison.
SIr. PATTISON. Thank you, Mr. Chairman.
I minght just as an aside say of the use of the word "Xeroxilng," that

if the general counsel of Xerox roads that in the 'estimony, he will
lose whatever little hair he has left.

iMr. DANIELSON. That's a real hazard. [Laughter.]
Mr. PATrISON. To you, maybe. [Laughter.]
Mr. PATTI0SN. I would like to point out a few things. You refer to the

Williams & Wilkins-case as being "affirmed" by the Supreme Court.
In fact, the Supreme Court's was a 4-to-4 decision, I believe. I don't
believe it can be said it was "affirmed." I think then it was a 4-to-3
decision in the Circuit Court of Claims. I think that kind of indicates
the problem that we will be having, that you have. Yes, sir?

Mir. MCDONALD. With all respect, Mr. Pattison, I believe that the
i. .gllage of the decision passed down by the court says, "By reason of
a divided court the decision of the lower court is affirmed"; those are
the words that the Sapreme Court used.

MIr. PATrISON. OIK. I was trying to point out that was not one of
those decisions where reasonable men would not disagree. [Laughter.]
Like yourself, some of my best friends are publishers also. [Laughter.]

Sir. McDoNALD. We are trying to be very scrupulous about this and
resisted the temptation to say that the decision was "upheld" because
the Supreme Court avoided using that word itself.

Y'rr. PArrisorN. Th6i thing that I see here, this whole dispute, is not
so differeit from that, for instance, with the CATV dispute. Every-
body seems to say, we are helping the other guy more than he has been
hurt. The CATV people said the same thing about broadcasting.
Broadcasting was delighted fto have CATV out there when there was
nobody competil,, with them; it increased their market. Then, all of
a sudden when you get the overlapping signals, and duplication, you'vo
got a different thing. That kind of competing interest, I think, is well
pointed out in your statement that, indeed, there must be some sort of
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a reasonable compromise that will prc bably be acceptable to no one,bi ut
will probably be'arrived at somewhelre along the line, or we won't get a
bill passed at all.

I just have one minor question about your statement on page 12. You
referred to something that I'm not familiar with, and I'm just curious
about it, where it says,; "Some journal publishers have received sub-
stantial Federal assistance in modernizing their editorial and manu-
facturing procedures," and I don't know what you are referring to
there; I'm just curious as to what thatfis..
x Mr. Low. John, would you care to comment .,n that?

Mr. ~McDONALD. I'll try, but I believe Mr. McKenna knows more
about it than I. Many-of the scholarly societies, the American Chemical
Society, have had assistance from Federal' agencies, such as the Na-
tional Science Foundation, in one cr another of their pursuits. The
nature and extent' of these subsidies is not something I am an expert
on by any means, butlthere are further subsidies that might be cited.

Often the authors who publish in these journals have conducted
their research with Federal support. As Mr. Low's testimony points
out, the publishers are paid page charges to get this information dib-
tributed through these periodicals. The subscription prices themselves
have risen, I believe, in excess of the cost of living. So, it seems that
these subscriptions have been bought and paid for quite adequately,
and the notion of some further charge, or surcharge in the form of a
royalty or licensing payment, I think, would be excessive.

Mr. Low. I believe Mr. McKenna has some additional examples.
Mr. McKKENNA. Mr. McDonald mentioned professional societies. I am

aware of subsidies that have been paid by the National Science Founda-
tion to a commercial publisher to acquire cold typesetting equipment,
so that he has been able to establish a relatively large printing plant, on
the basis that his publications were of national interest, covered
translations of Soviet periodicals.

Mr. PATTIsoN. -I see. The other item that I think will be examined
by us further is that by other testimony I know that in the Williams
& W¥ilkins case, that firm has developed statistics, demonstrating'--
to the extent it can be demonstrated, it is obviously so full of other
factors that it is difficult to demonstrate--demonstrating a loss of
subscriptions.

That is a point of dispute, whether they lose, or don't lose. But if
in fact the publishers were convinced that they didn't lose, and if
in fact they were convinced that the5; increased their subscriptions,
we wouldn't be having this discussion right now. So, I think that
p-obably is a point of dispute and something I would like to hear
some more about.

Mrs. ADAMS. May I speak to that, sir ?
Mr. PArTTsoN. Certainly.
Mrs. ADArs. I am a medical librarian. We were very much in-

volved in this suit. If you notice the, rate of increased numbers of
subcriptions from the early 1960's up to, say, 1969 or 1970. this is
during the period, as was mentioned, when the rapid, efficient repro-
duction' of materials became available, you will see that there was a
constant rise in the number of subscriptions that were taken by pub-
lishers, including Williams & Wilkins.
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So from the period, say, of the late 1960's to now, there has been
a definite decline. My own library has had to cut back on subscrip-
tions and that has nothing to do with thte photocopies, it is simply
a reality of frozen budgets within universities, and having to examine
highly specialized journals; it has nothing to do with photocopying.

our photocopying has increased because -of our involvement with
the regional medical library program. That supplies copies of highly
specialized articles to physicians and health professionals in rural
areas, some 50 to 1o0 miles from us, and we supplied over 600 items
in just 1 year. Thaie is no way that they could, in their small hos-
pital libraries, have such collections.

But the answer goes back to, there is a correlation between decreas-
ing amounts of money available to education and research, and the
decrease in number of subscriptions. We don't find that relates to
photocopies.

Mr. DANIELSON. Which of course demonstrates the difficulty of the
problem. If you convince the publishers of that, we will have no
problem.

Mrs. ADAMS. We have been trying.
Mr. MBRi. You may recall that the Court of Claims actually stated

in its opinion that there was inadequate reason to believe that it-the
publisher-was being harmed specifically-

Mr. PATIso . I'm aware of that holding. The figures that have been
developed by W ailliams & Wilkins are quite extensive, since that time.

Mri. Low. I wanted to say, in regard to saying the publishers felt
they would be for the copying if they felt it would increase their
publications, I feel that the copying now is not affecting the number
of subscriptions, and I think they pretty much realize that too.

I think they are concerned about what may come in the future-
without putting words in their mouths--but we found that in discus-
sion with them. Here it has been now over 60 years since we have had
a copyright law; they see systems increasing, networks being estab-
lished-

Mr. DANIErSON. I would like to urge that we conclude expedi-
tiously, we have four more witnesses. I don't want to cut you off, but
could you make your answers as precise as possible ?

Mr. PATrsoN. I think I understand that problem. I think I can
understand, and I am sure you can, too, some of the concerns the
publishers may have. If in fact people do decide that there is no pro.
tection at all, then all the lawyers in the town can get together, for
instance, and subscribe to the legal journals and iust send them around.
I'm not saying that lawyers could ever agree to that, they can't
agree on anything, but that lind of thing could happen. I suppose
that is the answer, the prospective problem is worse than the current
one.

Mr. MARKE. I'm sorry, just in this context, there is also an obliga-
tion on the publishers, perhaps, to change their practices, they haven't
been changed since Gutenberg. They ought to look into this area and
see what they can provide in the way of services, which would increase
their profit as well. We want to cooperate with them, we want to give
them every opportunity -to make a profit.

Mr. PArTIsoN. That is a very good point.
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Mr.. DAINIELSON. Will someone give me a very concise -definition of
"page charges", what are they, and whlo pays theinm to hoim ?

Mrs. AnDas. Authors.pay-publishers of scienti6i and technical jour-
nals. These charges are based on the length of the aritcle

Mr. DANIELSON. In other words, if I have .written a scintillating
article on something I must pay the publisher to have it published.

Mrs. ADAMS. That's right.
Mr. DANIELsio Thank you.
Thank you, ladies and gentlemen for a very informative discussion

here. We will move,along rather quickly because we have four more
witnesses who will, I know, help us solve this simple little problem.

[The prepared statement of Edmon Low is as follows:]

STATEMENT OF EDMON LOW, REPRESENTING AMEiRICAN ASSOCIATION OF LAW LI-
BRABIES, AMERICAN LIBRABY ASSOCIATION, ASSOCIATION OF RESEARCH LIBRARIES,
MEDICAL LIBRABY ASSOCIATION, MIUSIC LIBRARY ASSOCiATION, SPECIAL LIBR;ARIES
ASSOCIATION

I am Edmon Low, Director of the Library of New College, Sarasota, Florida.
Today I will present the views of the American library community as represented
through six major library associations. with me are representatives of each
of the six associations, and three attornegys. These individuals are here to
answer questions of particular concern to the members of their associations,
if ]Miembers of the Subcommittee so desire.

. am happy to introduce them to the Subcommittee at this time. The in-
dividuals at the witness table are from my right (the Committee's left),
American Association of Law Librarians, Julius J. Marke, Chairman of the
AALL Copyright Committee; Association of Research Libraries, John P. Mc-
Donald, Executive Director, Sittig behind Mr. McDonald is the ARL counsel,
Philip B. -Brown of the law firm Cox, Langford, and Brown, Washington, D.C.;
American Library Association-I am, representing ALA as Chairman of its Copy-
right Subcommittee, as well as presenting the unified testimony. Sitting behind
me is the ALA counsel, William D. North of Kirkland and Ellis law i, alx in
Chicago; Medical Library-Association-Mrs. Joan Titley Adams, Chairman of the
MLA Copyright Committee; Music Library Association, Mrs. Susan Sommer, a
member of the Association's Board of Directors and Chairman of its Copyright
Subcommittee; Special Libraries Association-Dr. Frank E. McKenna, Execu-
tive Director. Sitting behind Dr. McKenna is James A. Sharaf, Counsel of the
Harvard University Library.

We are here today to talk about library copying and the provisions, of the
copyright revision bill (H.R. 2223). Because our time for presentation of testi-
mony is very limited, I shall be presenting so far as I am able in the time allotted
the concerns of all these various groups. However, ,each of these organizations
will also be filingza statement of its own setting forth in greater detail its indi-
vidual concerns about provisions of the bill, and all of these representatives will
assist me in answering particular questions you may have concerning our tes-
timony and the issues raised. Although our testimony today is limited to library
photocopying which is the subject of this hearing, there are other provisions of
the bill which concern us and about which we may be making further statempnfs
as other hearings are scheduled

I would like first to point 6ut that, although this copyright revision bill has
been under consideration for ten years, the library photocopying issue is still an
important unresolved subject. In brief, the question which Congress must decid'
is whether libraries will be permitted-at no additional expense-to continue
to serve the public by the long-standing practice of providing single copies of
copyrighted material fer a user's research or study. It is an issue with direct and
widespread impact on the general public. It in rolves both the right of access to
library materials and the c, at of that access.

In the past year there have been two major developments affecting this nues-
tion. In the first case ever brought by a publisher, the Williams & Wilkins Com-
pany, the courts have upheld the photocopying of single copies of copyrighted
medical journal articles as being within the doctrine of fair use and not consti-
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tuting infringement of copyrigbi It is in part because. this case consumed seven
years and major financial outlay that libraries are concerned about the second
major dc.o'opmefit, which is the introduction' last year into the Senate bill,
without aniy -hearing, of a new and undefined limitation on the rights of libraries,
namely, the concept of "systematic reprcduction" of, either single or multiple
copies of copyrighted nmaterial.

Now, when we talk about library copying we are not talking about something
for the benefit of libiraries or librarians, we are talking about something that
is carried on for the benefit of users of libraries who include citizens from all
walks of life throughout the country. When we talk about library copying-prac-
tices, we are talking about the schoolboy in' California who may-need a copy
of an article in the Los Angeles Times for a project he is working on in his
ninth-grade class; we are talking about a judge in a county court in Middlese.
County, Massachusetts, who inmay find he needs a copy of a law review article
which bears directly upon a difficult question of law which has arisen in the
course of his work; we are talking about a doctor in downstate Illinois who
has a patient with an unusuat and rare disease and the only recent material to
be found is contained in an obscure journal published in Sweden and, available
only through the Regional Medical Library System, but which article may aid
him in saving his patient's life; we are talking about a lMember of this Com-
mittee asking the Congressional Reference Service of the Library of Congress
for an article dealing with copyright; and we are talking about a musician who
is preparnng a scholarly article on the music of'. Mozart and needs to take with
him to his study a copy of a portion of a recently edited score of one of Mozart;s
works with which he is concerned. The list is endless, but I wish to emphasize
that we are talking about an issue that very broadly affects the ability of people
in this country to make use of their libraries which are the repository and store-
house of man's knowledge.

It should be noted here that copyright is not a constitutional right, such as
tihal by jury of one's peers. The Constitution simply authorizes Congress to
create the right. It is therefore a statutory right-one created by law-and may
be changed, enlarged, narrowed, or abolished altogether by the Congress here
assembled. It is a law enacted not for the benefit of an individual or a corpor-
ation but for the public good and with the purpose, as the Constitution expresses
it, "to promote the progress of science and useful arts." Consequently, in revis-
ing the copyright law the problem for Congress is to design provisions which
both encourage the creation of original works and perrpit the widest possible
access to ard dissemination of information to the public ;' and, where these goals
compete, to strike a balance which best serves the fundamental objective of
promoting learning, scholarship, and the arts.

It is now generally understood that a single collection of books or other re-
corded forms of thought As represented by any library can contain only a fraction
of the total amount of material in existence. Even the Library of Congres,;, pos-
sibly the largest single collection of materials in the world, does not have many
thousands of titles which exist in the United States, to say nothing of those else-
where in the world, while on the other hand evenra relatively small library will
often have titles not found anywhere else in the country. The location and cata-
longing of these titles, and of articles and journals, and the making of some avail-
able readily through photocopying or loan-the dissemination of knowledge-is
indispensable to education and research and often involves the reprodiction by
photocopying of a portion of a monograph orca journal article protected by copy-
right.

Library photocopying may be roughly divided into two groups, the first being
that 'done either by a member of a library staff or by the user himself from
material in the library for immediate use on the premises or nearby; the second.
that done by one library for and at the request of another library, often some
distance away, for use -by one of its patrons there. The first is often designated
"'in-house" copying, while the second. we usualPv refer to as "interlibrary loan."
The first is often necessary if a patron is to compare and study several articles
from large bound referer -'!ines as for instance a student writing a term
paper in the library. Th econd is of vital importance in that the 'scholar or
other user ddes not have d· ocument in nd and and'therefore it is his only prac-
tical access to what m:. 'ighly important-material for information or re-
search.

At present"I am Director of the New College tibyrairy at Sarasota, Florida. New
College is a small, but very fine, private college and its problems in this con-
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nection are typical of the two thousand small and medium-sized colleges through-
out the country. While our library is liberally supportkl and spends every cent
it can afford on periodical subscriptions, we cannot possibly have the large re-
sources of a university like the one at Gainesville or at Tallahassee. Yet our
faculty members, if they maintain a good quality of teaching and do the research
which contributes to it, must have access by random'photocopying, at times to
the larger collections in the state and elsewhere.

It is usually not known that the interlibrary loan arrangement often' encour:
ages the entering of additional subscriptions by thedlibrary rather than reducing
the number as is often charged. It is a truism that a librarian would prefer to
have a title at hand rather than to have to borrow even under the most con-
venient circumstances. Consequently, when tlie time comes around each year to
consider the list of periodical subscriptions, the record of interlibrary loans is
scanned and titles,are included from which hrticles have been requested with
some frequency during the year. While the situation varies, in our library the
number is two; if we have had two or more requests for articles from the same
title during thle year, we enter a subscription. This not only indicates how the
procedure can help the periodical publishers,.but also indicates that if only one
article or none was copied from a title during a year,.the journal could nt have
been daniaged materially in the process. It is not only the sTnall schools which
would suffer if such photocopying were eliminated, however; the scholars at
Wisconsin or Michigan would also be severely put to it to continue their research
in the same way, and it is these scholars who account for the major writing for
the scholarly * -. rnals. The journals themselves, therefore, have a stake in seeing
this procedure continued in a reasonable way.

Courts have long recognized that some reproduction of portions of a zopyrighted
work for purposes of criticism, teaching, scholarship or research is desir-
able and this judicial concept, known as "fair use," is incorporated in sec-
tion 107 of the revision bill. Libraries have operated all these years under this
principle, but it does lack the assurance of freedom of liability from harassing
suits which the librarian needs in his work. This fair use concept is necessarily
expressed in general language in the bill, so a librarian will not be able to be sure,
until a court decides a particular case, whether his action, undertaken with the
best of intentions to aid a patron, is or is not an infringement. This is pointedly
illustrated by the recently decided, previously mentioned case of Williams &
Wilkins vs. 'the National Library of Medicine "and the National Institutes of
Health for photocopying. This suit was instituted in 1968 and only now after years
of litigation and expenditures of many thousands of dollars on each side has
it been determined that the defendants were properly obeying the law after all.
Fair use, then, is not really a right to copy any given thing, but only a defense
to be invoked if one is sued. This threat of suit, even if one is able to maintain
his innocence in court, is very real because suits are costly in proportion to the
amount for which one is sued. This revision bill provides not only for demand for
actual damages, but also one can be sued for statutory damages up to limit of
$50,000 for each imagined infringement. Thus, harassing but unjustifiable suits
are really invited by this bill.

In light of the above, we librarians believe that in addition to Section 107
delineating fair use, further protection is needed to assure that it is permissible
to make a single copy as an aid in teaching and research, including a single copy
as part of an interlibrary loan transaction, and that such activity, in behalf of
the public gtvd, is not subject to possible suit. This assurance has now been
largely provided in parts of section 108 (a) through (f), for which we are very
appreciative. However, we are greatly concerned with the addition of subsections
108 (g) (1) and (2), and (h), which take back the very rights set forth in 108
(a) through (f). These are provisions which came into the bill in the Senate
after'hearings were concluded in 1973, without the opportunity for discussion by
library representatives with Senator McClellan's Subcommittee. Today's hearings
are the first opportunity we have had to eipress publicly our very deep concern.

Before discussing subsections (g) and (h), I would like to note there is also a
particular problem in the interpretation of section 108(a) which can affect
specialized libraries in business, industry, and commerce. This is discussed in the
Individual statement of the Special Libraries Association,

Subsection (g) (1) gives us concern because often there is no. basis for a library
employee to judge whether a request for a copy represents "isolated and unrelated
reproduction" as specified in sec. 108(g) (1). For example, if a college in-
structor in a graduate seminar in English were to recommend to his students,

57-78---76-pt. 1-14
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some ten men and women,sitting around a table, that they read an article on
Milton's poetry that appeared ten years ago in Publications of the Modern
Language Association, and if two of them over the next week were to go to that
college's library and look at that, article and delde that they wanted to.,take
copies back to their dormitory for further study, we don't see how there is any
practical way illn which a library can present that kind of reproduction of a single
ccpy on separate occasions, and we don't think they should have to. And yet, the
Senate Committee report on S. 1361 (S. Rept. 93-983) cites such an instance.

Section 108(g) (2) says that the rights of reproduction and distrlbution do not
extend to a library which "engages in the systemati reproduction or distribution
of single or multiple copies or phonorecords of material described in subsection
(d)." The materials referred to in (d) are journal articles or small portions of
other copyrighted works.

The question immediately arises as to "what constitutes systematic reproduc-
tion. To the extent that we are able to puzzle it out, it appears to have been
aimed at practices of the kind which Were upheld as fair use by the Court of
Claims in the Williams d Wilkins case. In listening to my publisher and author
friends, the preeminent example which they give of systematic reproduction has
always been the'Regional Medical Library System, with the National Library of
Medicine at its apex. Those practices of the National Library of Medicine were,
of course, upheld by the Court of Claims in Williams d Wilkins in a decision
which was affirmed this year by the United States Supreme Court.

Now, how does the Regional Medical Library system really work? Well, it
starts off with the user, who discovers that he needs access to some particular
information, often found in an article in a professional journal in the biomedical
field. lie usually starts off by going to the library in the hospital with which his
practice is affiliated, and may find it there. If it is one of the most important
journals, the hospital may well have it. But, since there are thousands of journals
in the medical and health sciences field, the chances are that the hospital library
may not have this, particularly if it is older material. The request would then go
to one of the eleven Regional Medical Libraries over the country which are sup-
ported by Congress, and from there as a last resort to the top of the pyramid
which is the National Library of Medicine and which now has over 25,000 differ-
ent journals, the biggest medical collection in the world. It is obviously not pos-
sible for the smaller hospital library, or sometimes even the Regional Medical
Library, -to have a sizable portion of this va t amount of material, so some kind of
access, such as photocopying, must be relied upon to get the information to the
doctor or the other health professional when urgently needed. This kind of orga-
nization of access to scientific and technical knowledge seems to us to be the
intelligent way of doin- things. It should be noted also that the Regional Medi-
cal Libraries are not wily striving to augment their collections as rapidly as
possible but likewise are urging the smaller hospital libraries to upgrade theirs,
thus providing all along the line an ever-increasing number of subscriptions
with accompanying increased financial gain ,jr the publishers. Mrs. Joan Titley
Adams, of the Medical Library Association, who is with us here today, can pro-
vide for any of the Committee members who are interested further details about
this highly significant work in the medical and health fields.

Another large and highly important type of system for which this systematic
reproduction poses problemsris that of the county and multi-county library sys-
tems throughout the whole country. These libraries came into being largely
through the opportunity provided by the federal Library Services and Construc-
tion Act. This was and still is an effort to bring books and other library materials
to the millions of people, often in rural areas, who had not heretofore had library
service available. To get counties to join together, vote the necessary taxes, agree
on a common governing board, and gain consensus on the sites for a central li-
brary and for the smaller satellite libraries in the system is a difficult task. It is
often made possible only by the promise to the citizens of much broader areas of
information which will be made available to them not only from their small but
growing collection in each neighborhood, but also through loans from the central
library and through ' from larger collections elsewhere. In this, some copying of
periodical articles is occasionally involved, but it does not result in fewer sub-
scriptions-in fact, before the founding of many of these libraries there were no
periodical subscriptions at all in the area.

Because interlibrary loan is one of the vital elements in this concept which
has been so mutually beneficial to all, it is urgent that no restrictions be imposed
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which would diminish the effectiveness of the program. Such a diminution, if
it occurred, would be as much against the interest of the puL:ishers as against the
citizens the libraries serve. Let me give you an illustration from my home state of
Oklahoma which I know well. A few years ago, the Western Plains Library
System was established consisting of four counties in Western Oklahoma. At the
time of its organization, there was a single library in each of-two counties. The
other two had no libraries Now there are seven libraries in the four counties
and two 'bookmobiles are operating regularly. At the beginning the two original
libraries subscribed to 20 periodicals between them. The seven libraries now
subscribe to over 300. The combined annual book budget of the two original
libraries was under $2500. The annual book budget for the seven is now $42,000.
In addition, they have encouraged school libraries to develop collections of peri-
odicals and books and are now promoting with success the creation of home col-
lections of books and periodicals. This tremendous increase in acquisition of
materials has obviously benefited the publishers of materials as well as the
citizens the libraries serve.

This kind- of multi-county library is now found in every State in the Union,
and over the two decades the Library Services and Construction Act has been in
existence millions of dollars of federal money and matching local funds have
been expended for this kind of service. The importance of this activity was
recognized in the Senate report last summer accompanying S. 1361 (S. Rept.
93-983) in the portion discussing systematic reproduction by saying, "The photo-
copying needs of such operations as multi-county regional systems must be met,"
but no provision was made in the law to specifically provide for these needs.
Section 108(g) (2) would prohibit their copying activity and do much mischief
indeed.

It was also pointed out to our publisher friends that many systems are not
organized for the purpose of copying materials of any kind. For example, one of
the large "systems" is SOLINET, an acronym for Southeastern Library Net-
work. This is a group of about 100 libraries in the Southeastern States devoted
solely to providing centralized cataloging and catalog card preparation and dis-
tribution to member libraries. Other systems have the purpose of encouraging
the building of better library collections and 'he bringing to the area more jour-
nals, sets and bibliographies not now represented in the areas, To say that a
library merely because it happens to belong to such a "system" is prohibited
from photocopying where if it did not belong, it would be permitted to do so,
seems to us farfetched indeed.

We are also concerned with section 108(h) which would limit the rights other-
wise granted under section 108 by excluding a musical work, pictorial, graphic
and other audiovisual works. These exclusions are illogical. The need of the
scholar doing research in music for a copy of a portion of a score is as legitimate
and proper as that of the scholar doing any other kind of research. Likewise, the
copying of one map from an atlas or a page of diagrams and plans from a tech-
nical journal may be just as important as any other kind of material for
research.

Tt seems to us that libraries ought to be encouraged to collect and preserve all
.hle fL rms in which knowledge is published and distributed, and that it should

be possible for users of libraries to have access for their study and scholarship
i", all of these forms, not just some of them. If a student of the cinema asks a
library to make a copy for him of a few selected frames of some famous motion
picture which is being studied, so that he may consider at his leisure a certain
key point which is made in an article be is reading, we think the library ought to
be able to do that.

iMrs. Susan Sommer of the Music Library Association is with us today and
can provide further information about the problems posed by this section of the
bill in relation to music. Dr. Frank McKenna, of the Special Libraries Associa-
tion, is also here and can discuss the problems in relation to atlas or other graphic
materials in books and periodicals.

In reporting S. 1361 last July, the Senate Judiciary Committee recommended.
that "representatives of authors, book, and periodical publishers and other owners
of coprighted material meet with the library community to formulate photo-
copying guidelines to assist library patrons and employees." And concerning
library photocopying practices not authorized by the reported bill, the Committeo
recommended "that workable clearance and licensing procedures be developed."

In response to this request by the Senate Judiciary Committee, representatives
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of the different views on this subject were convened in Novelrber 1974 by inaita-
tion of the Register of Coyprights and the Chairman of the National Commissiuon
on Libraries and Information Science. The resulting "Conference on Resulution of
Copyright Issues" established a smaller working group to carry out preliminary
discussions. The working group and several subcommittees have since met oii
frequent occasions to consider and prepare papers-on a variety of technical and
procedural matters.

There are, of course, different views of the significance of'the work performed
to date by the Conference and its working group. The work has focused upon the
mechanics and tht feasibility of possible mechanisms for collecting payments
for photocopying nf copyrighted materials. It must be emphasized, hoiever, that
there has been no agreement as to whether such a payment mechanism is accepta-
ble to libraries even if it is workable, and also I may say no seemingly workable
mechanism has yet been advanced in that it still appears it wvould take dollars
to collect dimes. There has also been no agreement as to the categories of pub-
lications to which such a mechanism should be applied and no change in the puoi-
tion of libraries that their ctrrent photocopying practices are entirely lawful and
within the fair use holding of the William8s d Wilkins case, and should not in any
respect be treated as infringing rights of the copyright proprietor in the proi isions
of any new legislation.

The publishers will probably tell you that they, too, are for photocopying but
the5v want money for it without any ortlay or trouble on their part. I should like
to point out some reasons why licensing and payment of royalties by libraries for
the photocopying they do is not justified. First, many publishers already have
variable pricing for journals; that is, they charge a considerably higher price
for the same journal for a library subscription than for an individual subscription.
These prices to libraries often run quite high-subscriptions of $100 to $300 per
year are iot uncommon; a few run $1,000 or more; and the $50 to $100 price is
quite commonplace in the scientific field. These higher subscription prices to
libraries presumably are designed in many cases to include charges for antici-
pated copying. Some journal publishers have received substantial federal assist-
ance in modernizing their edi t .ia': and manufacturing procedures. Other journial.,
and also some of those just r._antioned, have already had major contributions of
public funds in the nature of per-page charges, usually in the range of $,r to.
$100 per printed page paid by thL author or by a federal grant which is financing
his work. The author is usually not paid by the publisher for his work in writing
the article but the library or the institution where the author is located often
spends a sizable amount for interlibrary loan postage and handling to aid him in
preparation of his article which the periodical then receives vithout cost. As an
exlample, my own small library spent during this past year over $100 on inter-
library loan expense for books to enable a professor to write an article for an
historical journal, but the journal did not pay him anything for the article.

In light of these contributions which the libraries and the public already
make to the publication of these works, it seems unreasonable for journal
publishers to demand still further payment from libraries, and eventually the
public, for the occasional photocopying of individual articles for library users.
It seems even more unreasonable in view of the fact that by makifig the infor-
ination concerned available to those with current, specific needs for it, library
photocopying fosters the basic purpose of the authors of such artilles. But Mhln
it is also noted that there is no evidence that the libraries' policies have caused
publishers any harm whatsoever and may actually increase- their subscriptions,
it is clear that such demands are completely unjubtified and the public interest
requires that they be rejected by Congress.

For the reasons we have advanced above, we urge that sections 108(g)(1)
and (2) and (h) be deleted from the bill. This would also be in accord with the
Villiamns d Wilkins decision and would permit libraries to continmle the long

established library service of providing a single photocopy of a single article
or excerpt from a copyrighted periodical or book for a patron's use without
incurring liability for copyright royalties.

It has been a pleasure to appear before you today, Mr. Chairman, and I assure
you that we are ready to be of assistance in any u ay we can toward a batisfactory
resolution of this very difficult but important problem.

[The following prepared statements and correspondence were re-
ceived for the record :]
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STATEMENT OF 'JOnN P. MICDONALD, EXECUTIVE DIRECTOR, ASSOCIATION OF
PRESEARCH :fI.RARIEJ

The Association of Research Libraries, an organization of the principal uni-
versity and research libraries in the country, believes that thE copyright revision
bill ultimately approved by the Courts, Civil Liberties and the Administration
of Justice Subcommittee must include provisions which will ensure that the
customary, long-established library service of providing a single photocopy rf a
single article or excerpt from a copyrighted periodical or book for a patron's
private use may be continued without incurring liability for copyright royalties.

The bill, adopted by the Senate last year, and reintroduced in the 94th, Con-
gress as H.R. 2223, gives explicit recognition to and protection for library photo-
copying. However, that bill also incorporates provisions in Section 108(g) which
encumber and confuse the expressly recognized right to an extent that would
severely hamper libraries' service to the public and exclude practices which are
presently lawful. It is imperative that the bill be amended to restore to libraries
and Lhe public the rights which they presently enjoy to make limited photocopies
of copyrighted works. Section 10S(g) (2) should be removed from the bill because:
1. It restricts practices which are reasonable, customary and lawful under the
decision in the Williams & Wilkins case. 2. Copyright owners (e.g., publishers)
have advanced no evidence showing that such practices in any way injure their
economic interests, much less evidence that it is in the public interest to forbid
them. 3. The cost of the libraries and ultimately the public of prohibiting or
imposing a royalty requirement upon such practices will be extremely high.
4. The primary purpose of the authors of the sorts of articles most frequently
copied is to'disseminate the results of their research, not to earn royalties.

At issue is the making, whether at the request of a patron r at "he request
of another library, of single copies of copyrighted matter for pri .te use of
a scholar-or other reader. Such copies may be of articles from law reviews, medi-
cal journals or scientific or technical periodicals, or they may be passages from
other published works. They are made in response to individual requests for
single copies, although more than one individual may request a copy of a par-
ticular part of a work in a library's collection. In providing this service, a library
_nay make a copy from a work located on its Premises, or in the case of a work

rot in its own collection, it may request the copy from another library, just as
it might obtain the original work itself on an inter-library loan for a patron who
wished to borrow i'. The right to make a single copy for personal use is im-
portant to a wide variety of scholars and other library users, from the high
school student who wants a copy of an article in a issue of a magazine for a
debate or science project to the physician requiring the material for research
work or patient care. In the overwhelming number of cases it is the only way in
which a researcher can obtain a copy of an article from a issue of a periodical
for reference.

Both libraries and the public have traditionally considered the making of
such copies to be a natural and necessary part of libraries' services to their
iusers. It is simply one way in which published material is made accessible. Such

copies have been madeby photographic and other reprographic techniques since
before the enactment of the 1909 Copyright Act. No court has ever held that
these traditional practices result in liability under the copyright law, and in
the test case brought by publishers, ]Filliams I Vllkins v. United States, the
U.S. Court of Claims held that the libraries' practices were a fair use of the
published materials. That holding was recently affirmed by the United States
Supreme. Court.

It is vital that the copyright revision bill recognize the right of libraries to
make single photocopies of works for the private use of patrons without incur-
ring liability under the copyright law. Although Williams & Wilkins is authority
that traditional library photocopying Is within the doctrine of "fair use", express
statutory treatment is necessary to remove the threat of suit against libraries
arising from varying judicial interpretations of what is or is not "fair use".
Failure to include such provisions v ould abandon this area of major public 'nter-
est to judicial "legislation", and could lead to further costly litigation.

Section 108 of H.R. 2223 extends the necessary recognition, but limitations writ-
ten into its provisions, principally in Subsection 108(g)--and particularly clause
(2) of that subsection-striously erode the rights which it intends to recognize.

Clause (g) (2) excludes from the library photocopying permitted under Sec-
tion 108 any instance of "systematic reproduction and distribution". Because this
restriction was written into the bill by the Senate Patents, Trademarks and
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Copyrights Subcommittee at the last minute (after public hearings had been held)
and is only vaguely and confusingly explained in the committee report, it is impo.-
sible to determine exactly what it means. Such cursory explanation ot the limita-
tion as was offered by publishing interests before this Subcommittee seems to
confuse it with "related or concerted" reproduction-which is separately treated
by Section 108(g) (1) of the bill-and merely disguises the real import of the
restriction. It appears, however, to be potentially applicable whenuver a library
makes a photocopy of an article or other portion of a published w uorn in the con-
text of a "system". There are, of course, many such systems of libraries, from
city or county branch library systems to the university with branch campuses
to regional library consortia. W'hen it applies, Section 108(g) (2) would reach
the making of a single copy for a single requester, of any part, however small, of
a copyrighted work. It is precisely the right to make such copies which Section
108 was intended to confirm.

The Senate Judiciary Committee report states that systematic reproduction or
distribution within the intent of Subsection 108(g) (2) occurs "when a library
'makes copies of such materials available to other libraries or groups of users
under formal or informal arrangements whose purpose or effect is to have the
reproducing library serve as their source of such material." An example which
seems to fit this description would be arrangements under which the Legislat. e
Research Service of the Library of Congress provides copies of materials, such
as articles from economic or business periodicals, at the request of Members of
Congress. An example listed by the Senate committee's report is the case in which
a branch of a library system obtains at a user's request a copy of an article which
it does not carry in its own collection. The example most frequently cited by
publishers is the regional medical library system, by which local hospital and
medical school libraries have access upon request to seldom-read and highly
specialized periodicals carried by regional medical libraries or the National Li-
brary of Medicine. Each of these examples involves practices which are tradi-
tional and obviously reasonable. Just such photocopying practices of the NLM-
were at issue in the Williams & Wilkins case and were held to be lawful.

The sole rationalL _-fered for the new restrictions is an assertion that they are
necessary in order to prevent present and potential subscribers from relying on
library photocopying machines in the place of journal subscriptions. That asser-
tion is simply and clearly not valid. The argument has a certain surface plausibil-
ity, but in spite of the many opportunities presented to them, notably in the
Williams & Wilkins case and most recently at the hearings before this Subcom-
mittee, publishing Interests have never offered any evidence to substantiate their
claims of damage or to show that their fears for the future have any basis in
fact within the context of the limited library photocopying which would be recog-
nized under subsections (a) through (f) of Section 108. In Williams & Wilkins
such an inference of injury mistakenly indulged in by the presiding Commissioner
was overruled by the Court of Claims which held instead that "this record . ..
fails to show a significant detriment to plaintiff but does demonstrate injury to
medical and scientific research if photocopying of this kind is held unlawful."
The publishers' reference to practices by the University Microfilms subsidiary of
the Xerox Corporation has no relevance to library photocopying, and the firI's
profit-making (and royalty ;aying) enterprise geared to the reprinting of multiple
copies of articles and entire ju-....l issues would clearly be outside the provisions
of Section 108 in the absence of Subsection 108(g).

What evidence is availasle strongly suggests that traditional library photo-
copying does not injure publishers, and in many instances may actually increase
subscriptions. It is reasonable to suppose that libraries which have frequent
requests for particular works will purchase those works, if they are available,
to better serve their users and avoid the delay and administrative expense neces-
sarily involved in inter-library loan transactions. Results of ARL's examination
of one inter-library loan network showed a very 1k . rate of coincidence among
requests. Rarely was the same article requested by the libraries. It also revealed
that 54 percent of all requests were for foreign periodicals and domestic pub-
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lications not covered by copyright, and that of the remaining 46 percent, 29 per-
cent of the requests were for publications more than 5 years old, and only 17
percent of all requests were for materials five years old or less. In view of the
facts that the overwhelming volume of photocopying involved neither current
publications nor multiple copying of the same publications, it is manifest that
the photocopying by the libraries was not taking the place of subscriptions.
Indeed, library photocopying services may actually help to increase subscriptions,
by providing a kind of advertising for the periodicals in which requesters find
articles of value.

While there is no evidence that prohibiting traditioall library photocopying,
or compelling libraries-and ultimately the public-to pay copyright royalties
for such photocopying will make any contribution to the promotion of science or
the arts, or that there would be any other benefit to the public, it is manifest that
the direct and indirect costs of the prohibition will be great. Simply to ascertain
that a royalty is payable and to collect, account for and remit the royalty will
involve heavy administrative costs. If these accounting charges are passed on to
library patrons, they will magnify the direct cost impa' on the public, and
discourage use. If the cost is charged to the libraries' periodicals budget, it will
mean reduced subscriptions, resulting in a decrease in the periodicals available
to library users and loss of subscription income to publishers. Another cost
will be increased theft and mutilation of publications; and the more libraries
have to spend for repair and replacement of mutilated material, the less they
will have to spend on new books and journals. But perhaps the heaviest cost
of all will be the intangible cost to scholarship, research and education resulting
from the deterrent effect which imposition of a royalty fee will presumably have
on students and other researchers whose work is assisted and simplified by
ready access to photocopies for reference.

The question which this Subcommittee is called upon to answer may be simply
put. Should a library be prohibited from making, at a user's request, a single
copy of a journal article or of an zxcerpt from another published work, or liable
for a royalty fee simply because it obtains the copy from, or supplies it to a
branch library, a library member of a county or regional library system, or
other consortium of libraries? Because it is clear that such customary copying
by libraries is responsive to specific, specialized needs of library users provides
the public access to materials which would otherwise be unavailable and does
not in fact serve as a substitute for subscription to the publications concerned,
the answer must be that libraries should not be so prohibited or so liable. It is
clear that the publishers' insistence on a provision which would limit libraries in
this regard has little or nothing to do with concerns over actual or potential
subscription losses. For the most part subscriptions have increased, with tem-
porary reductions being due to heavy competition from other publishers or to
increases in subscription rates which in recent years have outpaced consumer
price indexes. The real reason for the conflict over library photocopying lies in
its apparent potential as a lucrative new source of royalty income. Indeed it is
the publishers' insistence that the libraries agree to pay royalties on their fair
use copying which has been responsible for the breakdown of the many attempts
to bring the parties together to resolve photocopying issues.

The Association of Research Libraries submits that the direct and indirect
cost to the public of imposing the restrictions on traditional library photocopy-
ing contemplated by Subsection 10 (g) (2) far outweigh any foreseeable benefit.
We submit that Subsection (g) (2) is totally inconsistent with the constitu-
tionally-mandated objective of copyright legislation-to promote the Progress
of Science and useful Arts-and should be deleted from H.R. 2223.

STATEMENT OF CLARA STEUERMANN, PRESIDENT, MUBIC LInRARY ASSoCIATION

On behalf of the Music Library Association, I should like to offer a statement
on the proposed bill for the revision of copyright (H.R. 2223) and request that
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this statement be included in the record of the hearings held May 14, 1975 by
Representative Robert' W. 'Kastenmeler.

The Music Library Association, on behalf of the public which its members serve,
wishes to take exception to the exclusion of music from the library copying
privileges specified in section 108 of H.R. 2223. We feel that patrons of music
libraries should be granted the same rights of access to information as are
extended to library users in other fields. We mai!tain that-failure to recvanize
this equal right of access is discriminatory and contrary to the public interest.

Although music may -occupy a special position in the concert hall or on the air,
music in the library is not substantially different from any other subject collec-
tion in the library. Music is widely studied in schools and universities not only
as a performing art but as a humanistic discipline equivalent to English literature
or history, and music libraries are constituted to serve these studies.

Most music libraries are located in large universities, liberal arts colleges,
conservatories and large public libraries with extensive research collections.
Music libraries are the repository for one thousand years of Western culture, the
period for which we have notated readable records of our musical heritage.
Scholars and students come to music libraries to examine and study these works.
Such study is a demanding discipline and serious students need to study, analyze,
and compare portions of complex musicai scores in the same way that advanced
students of medieval history, French, or biology tmed aicctss to daU in their
respective fields. Just as the plays of Shakespeare represent more than a i ehicle
for actors to a specialist in English literature, so the symphonies of Beethoven
are of intellectual and aesthetic concern to students and scholars of music.

Perhaps the committee is unaware that the exclusion of music in clause (h)
of section 108 would restrict the works of Bach, Beethoven and Mozart as well as
those of living composers. Edited versions of music from anycentury may be
registered for Class E (musical composition) copyright. It is, in fact, almost im-
possible to find a score of any kind published in this century which does not bear
a copyright notice, and this notice makes no distinction between editorial and
authorship copyright. Thus the exclusion of music mvorks in clause (h) will
affect study not only of the music of Bela Bartok who died in 1945 but of works
by Wolfgang Amadeus Mozart (d. 1791) and Guillaume de Machaut (d. 1377).
Such restriction may not be the intent of the legislature, but it will be the effect
of the statute as it now stands.

Another characterization of music is the practice of issuing scholarly editions
in large multi- volume anthologies and collected works. Such sets are customarily
found only in libraries. Many of them have been out of print for years. Because
of their value, volumes of such sets are rarely available ,or circulation. Restric-
tion of photocopying from such editions as included in 108 (h) would relegate
their contents to library shelves mlhere only those with time and the ability to
use the scores in the reading room could benefit from them.

By way of contrast, most music libraries are not concerned with ephemera.
For 'instance, the multitudinous lead sheets and guitar arrangements which
constitute the bulk of copyright registrations do not find their way into the
regular collection of the Library of 'Congress, much less into smaller libraries.
Economics alone makes it impractical for libraries to house and care for material
which does not have some social significance or enduring aesthetic value. Music
publishers are apparently most concerned aboat the protection of current, salable,
comparatively simple compositions. Restriction of library copying As not a very
practical way to go about th: First, as we have pointed out, such works are
not necessarily likely to be found in libraries. Secondly, any musician bound on
infringement of such work, a popular song for example, could certainly take a
melody and harmony down by ear from a recording or the radio more easily than
he could locate a copy in a library.

Even professional perforners of serious music do not use library copies to stild.,
and perform from. A pianist or a singer would rather have his own score if
possible, one he can mark for his personal use and one he can keep forever. Even
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photocopies do aot have the convenience of the publisher's binding which is vital to
the life of a well used score. Of course serious performers use libraries but it is
chiefly to enlarge their horizons and understanding that they do so.

In any case we rvould like to remind the committee that the privileges granted
in section 108 only apply to material which cannot be obtained through current
trade sources. Presumably publishers will respond to popular demand by supply-
ing materials to fill this need. On the other hand the library is frequently the
only source for obscure, the out of print, the archaic work which is not in great
demand but access to which is urgently needed by a very few.

Apparently the words "a musical work" were included in the exclusions to
section 108 at the instigation of the Music Publishers Association, an organiza-
tion of comparatively narrow economic interest whose chief function is th'
management of copyright royalties. We feel that we, not they, represent the public
interest. The copying privileges extended in section 108 are not in the personal
interest of librarians except insofar as the librarians are concerned for the
public whom they serve. Photocopying certainly means more wear and tear on
the books, and probably means more work for the librarian. The Music Library
Association here speaks not for its members' convenience, but on behalf of the
students and scholars who use our coelections.

The existence of section 108 ,ii .. R. 2223 recognizes the enrichment to our
culture which scholarly study and its encouragement through libraries provide.
lMusic is a vital part of our cultural heritage and its study as suchl is recognized

as a legitimate scholarly discipline. There is no valid distinction between the
scholarly use of music in a library and the similar use of scholarly materials
in other disciplines. The exclusion of music from the privileges granted i qeetion
108 would unfairly cripple musical scholarship, including research on music of
the past as well as that of the present. Such an action would discriminate against
musical scholars and would be contrary to the best interest of the public who are
the ultimate beneficiaries of scholarship in general. Therefore, we respectfully
request that the House Subcommittee on Patents, Trademarks, and 'nopyrights
eliminate the words "a musical work" from section 108(h) of II.R. 2223.

STATEMENT OF FRANK MICKENNA, EXECUTIVE DIRECTOB, SPECIAL LIBRARIES
AssOCIATION, MIAY 14 1975

Special Libraries Association wishes to record its substantial agreement with
the provisions of §§ 106, 107 & 108 relating to library photocopying in H.R. 2223
(Revision of the Copyright Law). We wish, however, to make two specific
comments and to urge that two specific changes be made:

(a) To comment on one item in § 107. Fair use;
(b) To comment on one item in §108(a) (1); and
(o) To urge vigorously for changes in two items, in § 108(g) (1) and ,(g) (2).

Reproduction by libraries and archives.
Our comments are presented in the sequence:
1. Identification of Special Libraries Association and Its Interests.
2. Comments on § 107. Fair Use.
3. Comments on §10S. Reproduction by Libraries and Archives: 3.1 § 109(a)

(1); 3.2 § 108(g) (1) & (g) (2)'; 3.3 § 108(h).
4. Conclusion.
1. Identification of Special Libraries Association and Its Interests.-Slpeial

Libraries Association, with 9,000 members. is the second largest library-" and
information-oriented organization in the United States, and the third largest
in the world. It is estimated that there are more than 10,000 special libraries
in the U.S. The concept of special libraries-or in better words-the concept of
specialized libraries is not well known among the general public or even in some
segments of the library community itself. The interests and activities of spoeial-
ized libraries are described briefly in this document and in the annexed bro-
chure.' SLA is an association of individuals and organizations with educational,

I Annex. Special Library tSketchbook. S.L.A., N.Y. 1972. 45 p.
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scientific and technical interests in library and information science and tech-
nology-especially as these are applied in the selection, recording, retrieval and
effective utilization of man's knowledge for the general vwelfare and the adyance-
ment of mankind.

Special Libraries Association -was organized in 1909 to develop library and
information resources for special segments of our communities which were not
ildequately served by public libraries or by libraries in educational institutions.
At first the emphasis was on special subject coverage in each special library
as it related to the interests and business of its parent organization, for example:
sources of statistical data for both corporations and the agencies of the national
government and state governments; business data for banks and investment
firms; chemical information for the then developing chemical industry; engi-
neering information 2or the emerging complexes of engineering and construction
companies, etc.

During the past 66 years-and with particular growing needs for rapid informa-
tion delivery since World War II-specialized libraries and information.centers
have been established in all segments of our nation's affairs. Theyi exist in for-
profit enterprises and not-for-profit organizations, as well as in government agen-
cies. Some are open to public use, and others have restricted access (because of
security classified materials) or are part of a for-profit organization (because of
proprietary information). During this period of accelerated growth, the original
emphasis on special subjects has been replaced more and more by the concept of
.speeialized information serticcs for a specializxcd clientele. An example of such a
specialized information service for a specialized clientele is the Legislative Refer-
ence Service of the Library of Congress. Although the Library of Congress (as a
whole) is often called a "national library," the entire Library of Congress itself is,
perhaps, an outstanding example of a definition of service to a specialized clien-
tele: The Congress of the United States of Am erica.

'he specialized clients are normally the employees of the parent organization.
The specialized information services are based on the speedy availability of infor-
mation, both for current projects and for management determination of decisions
regarding future efforts of the parent organization. To these ends, the members of
SLA include not only librarians, but also persons who are subject specialists-so
that they can evaluate and screen out the irrelevant, the redundant and the too
often useless portions of the voluminous published literature. The totality of the
literature includes not only the :.ublications of commercial publishers of copy-
righted books and periodicals, but also the avalanche output of government agen-
cies (often with security handling requirements) plus the parent organization's
own internal corporate documents (with the obvious need to protect proprietary
or competitive information).

As a parenthetical observation, it should be noted that the pioneering work in
machine use for information storage and retrieval (now computerized) took place
in specialized libraries and information centers in the 1940's and 1950's. Similarly,
the need for miniaturization of the bulk of the literature in microforms occurred
through the influence of S.L.A.'s liaison with designers and manufacturers of
microreading equipment.

Last, but not least, S.L.A. pioneered the concept of information networks-long
before computers and other communication devices had been developed. S.L.A.
has facilitated communications among its members through the Association's
unique information network of Chapters and Divisions. Initiated mcre than 60
yearS ago, the network has been frequently updated in response to the needs of
new informational requirements.

S L.A. is organized in 26 Divisions which represent broad fields of specializa-
tion or information-handling ' chniques. These flelds range alphabetically from
Advertising, Aerospace, and Biological Sciences Wlirough Military Librarians,
Museums, and Natural Resources, and on to Transportatlon, and Urban Affairs.

S.T.A. is also organized in 47 regional Chapters which range geographically
from Hawaii across the continental United States (plus two Chapters in Canada)
and on to a European Chapter (which encompasses geographically all the non-
Socialist countries of Europe).

Special Libraries Association in its own right is a publisher of three periodicals
and an average of six books per year. Therefore the Association has its own
interests as a publisher to conserve its sales income and royalty income. The
Association's publications are needed by special groups, but they are in such
areas of specialization that commercial publishers (or even vanity presses)
would not touch them lecause of the small sales potential. Our subscription lists
range from 12,000 as a high to 1,000 as a low. Our book sales average about 1,000
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copies for each title with a range from 500 to our top category of "best:sellers"
at a level of about 3,000 copies sold per title.

2. Comments on § 107. Fair U7se.-The Association is in agreement witl the
delineation of "fai- use" as stated in § 107. We feel, however, that it is necessary
to comment specifically on one phrase in Item (4):

(.4) the-effect of the use upon the potential market for or value of the copy-
righted work. [Emphasis indicated.]

We recognize that there may be some validity in the claims of some publishers
of periodicals that they may have some loss of income due to multiple photo-
copying of a single article from an issue of the periodical that is still available
in-print. If the issue is out-of-print (That is, if the publisher has not maintained
his stock in-print or in-stock), it is difficult to conceive how a photocopy of
out-of-print material can cause any loss of income to the publisher.

Further, the slow delivery by publishers to fulfill an order for a single in-print
issue is totally unacceptable to the needs of our specialized users who are
responsible for fast management decisions. There is little question that it is an
administrative impossibility to secure publisher permissions to permit inter-
library response within any reasonable time. Moreover, the costs and delays in
seeking such permissions would be prohibitive.

It is also necessary co note that the preparation of photocopies of periodical
articles in libraries can not cause a loss of income to the authors. Authors are
rarely paid by publishers of learned or trade periodicals (either as a one-time
payment or as royalty payments). Indeed, the opposite direction of payment has
become prevalent in recent years: a "page charge" is to be paid by the author
or his employer-to the publisher. These page charges are usually in the range of
$50-$100 per printed page.

3. (7omments on § 108. Beproduction by Libraries and Archidves.--
3.1 Section 108(a) (1).-The Association is concerned with a possible inter-

pretation of § 108(a) (1):
(1) The reproduction or distribution is made without any purpose of direct

or indirect commercial advantage; (Emphasis added.]
Clarification of the meaning of the existing language is necessary because a
majority of special library operations are conducted for purposes of "indirect
commercial advantage" when the library's parent organization is in the business,
industrial, or financial communities thru its products and services. It occurs to
us that the existing language of § 108(a) (1) may have been intended to prohibit
a "commercial advantage" to an authorized or unauthorized reprinter or re-
publisher of copyrighted materials.

We feel that our concerns can be alleviated by either of two actions:
(a) by adding to § 108(a) (1) a phrase such as

The reproduction or distribution is made without any purpose of
direct or indirect commercial advantage to a reprinter or a republisher
[Suggested addition italicized.]; or

(b) through appropriate commentary in the legislative history of H.R.
2223 without any change in § 108 (a) (1) as now written.

Legislation to be enacted must not prevent or penalize the preparation of photo-
copies by any library. S.L.A. is, of course, particularly concerned about the status
of specialized libraries-especially those in for-profit organizations. There will
be immeasurable damage to the total economy and welfare of the nation if such
intent were to be contained in the enacted version of H.R. 2223, or if such inter-
pretation islpossible after enactment of the law. The rapid transmission of man's
lnowledge-either to not-for-profit or to for-profit organizations-must not,be
impeded by law.

Whether libraries request or produce photocopies, the libraries are acting solely
as the agents for the individual and distinct users of libraries who in their totality
represent all strata of our American society.

3.2 Sections108 (g) (1) and 108 (g) (2).--Major concerns are raised by § 108(g)
which was inserted after Senate hearings on § 1361 (93rd Congress). We wish t6
submit emphaticcomments first on § 108 (g) (2) and then to return to § 108 (d) (1).

(2) 'ngages in the systematic reproduction or distribution of single or
mtultiple copies or phonorecords of material described in subsection (d).
[Emplhasis added.]

The Report accompanying § 1361 (93rd Congress) indicated that It had not
been possible to formulate specific positive examples of "systematic copying." If
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only negative examples can be developed, can there be any logical basis-.for the
insertion of § 108(g) (2)P

.The Association urges that § 108(g) (2) be:
(a) Deleted entirely, or
(b) That it be amended by adding a concluding clause to read:

"... of material described in subsection (d) 8so as to impair the potential market
for a copyrighted work." Suggested addition italicized.]

The Association is concerned that the inclusion of § 108 (g) (2)-as now stated-
in any final Act will seriously impedethe spontaneity of research and the research
capability of organizations that maintain special libraries and information cen-
ters whose purpose is to provide access to learned, technical,, or specialized
publications.

We are particularly concerned about any future construction that could be
placed on allegations of "systematic reproduction or distribution" in § 108(g) (2).
The single word "systematic" has been shown to have an almost endless number
of:interpretations during the discussions of the "Conference on the Resolution of
Copyright Issues" (Nov 1974-Apr 1975). The Conference was jointly convened
by the Register of Copyrights and the chairman of the National Commission on
Libraries and Information Science.

It is important to recognize that all libraries act only as qgents for their
clients who request and receive the photocopies. Inclusion of the word "sys-
tematic" does not seem to comprehend the operations of libraries-or the na-
ture of the requests from clients of libraries. Libraries provide photocopies of
current or past p-lblications in response to single, spontaneous requests from
the library's clients. Research workers are often thought to be isolated individ-
uals, but research itself is not an isolated activity. Therefore, spontaneous, iso-
lated-yet single-requests for photocopies of the same article or segment in
a copyrighted publication may be received from more than one requestor-each
acting independently and spontaneously.

The word "systematic" has also been suggested to mean "within a library
system." Library systems have been in existence for many years; public library
systems in cities or in ccunties or multiple special libraries within a corporation
or within a government agency. In more recent years, the concept of broader
library systems (regional or statewide) has grown. Such systems have many
other meaningful functions other than the preparation of photocopies so as to
achieve economies in library functions (for example, shared cataloging, the
acquisition of foreign publications or of rare and unusual materials, and the
improved access of all citizens to informational materials of all kinds). Al-
though publisher representatives have made claims that the number of sub-
scribers has been diminished because of the existence of library systems, no
evidence has been presented that any loss of subscription income has occurred.

The above comments regarding § 108(g) (2) are also applicable to §108(g) (1):
(1) is aware or has stbstantial reason to believe that it is engaging in the

related or concerted reproduction or distribution of multiple copies...
whether made on one occascion or over a period of tinme, and [whether
intended for aggregate use by onc or more individuals or for scparate 8tse by
the individua- members of a group; . ..] [Emphasis added.]

If a number of single. isolated, spontaneous requests are received over a pe-
riod of time (italic emphasis above), a library cannot become aware of such a
series of events without instituting an extensive and costly system of records of
past transactions.

In the case of multiple copy requests (bracketed italic emphasis above), pay-
ment of a per page copying fee tc the publisher may be thought to provide an
equitable solution provided that the costs to libra s for such reporting and
payment mechanisms not be disproportlonately greiat in relation to the copying
fees to be paid. However, the two possible mechanisn.s proposed fPr payment of
such copying fees completely negate the concept of "fair use" as stated 4n §107.
The two mechanisms proposed are:

(a) A variable subscription pricing structure with a higher cost to libraries
than to individuals. Thus the library would have paid a fee even if no photo-
copy is requested.

(b) A transaction fee per page wo'uld result in the payment of a fee even for
the first photocopy of an item prepared unless the library were to set up a
costly record keeping operation of all past photocopy requests.
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Discussions in past years had suggested a range of fees from $v.01 to $0,10 per
page. In the 'immediate past months, publisher representatives at meetings of
the Conference (referred to above) have indicated that they wish to receive
a higher fee which they will determine individually for each article in each
r'riodical rather than a per page charge. It must be noted that many photocopy
requests are for only one page or a few pages of an article. Thus, this proposal
also would be unduly costly to libraries and their users.

Should the final result of the proposed legislation be a copying fee payment,
the price level of the copying fee must be subject to determination by legislative
or regulatory action. Otherwise it is conceivable that a publisher might choose
to set the level of a copying fee- whether for multiple copies or single copies-
at such a high level that access to some areas of published information could be
effectively prevented.

8.3 Section 108(h).-The Association feels that there is a real need to dis-
tinguish between two formats of "musical works":

(a) Printed musical works, and
(b) Sound. reproductions of musical works.

To achieve this distinction, we suggest two possible amendments to §108(h):
(1) Delete the words "a musical work" because performances are in-

cluded in the subsequent phrase, "or other audio-visual work," or
(2) Add a modifying statement so that § 108(h) will read:
"The rights of reproduction and distribution under this section do not apply

to a musical work other than a printed copy . .. " [Suggested words are
italicized.]

It is important that research workers and students of musicology be allowed
"fair use" access to portions of printed music just as § 108(a) (2) permits "fair
use" access to textual materials. In § 108(h) a clear distinction must be made
between performances or sound recordings and music in printed form.

It. Conclusion.-Public libraries have been historically a fundamental develop-
ment, by and for the people of the United States. The initiation and growth of
specialized libraries represent a unique development in the United States begin-
ning with the Library of the Carpenters' Company of Philadelphia before the
American Revolution; and also a concept which has spread throughout the
world.

Whether the main function of a library is public, school, university or special-
ized, all libraries strive to improve and increase ready access by the library's
clients to information that will enrich the personal aspirations of the library
users, the quality of our communities (whether urban, suburban or rural), and
the improvement of the economic standards of all segments of our nation's
citizens (minority groups and the disadvantaged as well as the advantaged).

W'e recognize the importance of the legislative protection of copyright for
publishers to prevent improper or unfair diversions from their rightful profits.
We also recugrize the importance of copyright protection for creative authors to
prevent diversions from their rightful earnings.

Apparently, publishers feel that their profit patterns will be improved by re-
ceiving photocopying fees. However, the establishment of library photocopying
fees will result in the subsidization of the publishing community at the expense
of all taxpayers. Public libraries and those in tax-supported schools and uni-
versities would have to seek increased public funds annually. Special libraries
in business and industry would have to seek increased budget allotments within
their corporation. As the expenses of a corporation increase, such expenses can
lead only to increased costs to the ultimate consumers cf new products or of im-
proved old products.

We ask that the Subcommittee consider the distinction between the photo-
copying practices in and by libraries on behalf of library users, which we deem
to be proper, and the practices outside of libraries which are improper and
which preempt the legitimate property rights of copyright cwners.

Special Libraries Association is grateful to the Subcommittee for the oppor-
tuni'- to present our views. The Association will be pleased to submit addi-
tionh. comments if the Subcommittee desires so to assist the Congress in reach-
ing an ultimate and equitable solution to an issue that has values for all
citizens.
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CONGREss OF TE UNITED STATES,
HOUSE OF REPUESENTATIVES,

Washington, D.C., October 2;1975..
Hon. ROBERT W. KASTENMEXER,
Chairman, Subcommittee on Courts, Civil Liberties, and the Administration of

Justice, Committee on the Judieiarv, Rayburn House Offce Building,. House
of Representatives, Washington, D.O.

DEWa BOB: I am concerned over current legislation in your Subcommittee,
H.R. 2223, to revise the copyright law. If Section 108(g) (2) is retained-in this
bill, the only major biomedical source library in the State of Alaska will be in
violation of the United States Copyright Law.

The Alaska Health Sciences Information Center serves as the source library
for most of the material required by institutions and over 4,000 health-related
personnel in the entire State of Alaska. This service makes 'it -possible for
doctors, nurses and physician assistants in the most remote Alaskan villages
to receive the information they need to provide optimum health coate. Because
of poor communications, lack of transportation and other relate a problems
common to rural areas in which a small number of people are- scattered over
vast distances, community health aides, private practicing physicians, Public
Health Service personnel, hospitals and universities depend heavily upon the
freedom to copy medical journals and texts for use in the bush areas.

Section 108Sg) (2) will affect not only Alaska, but other sparsely populated
aress of the United States-as well. I urge you to consider the elimination of
this Section of H.R. 2223, so that the current efforts of Congress- to upgrade
existing health facilities in these remote areas of the country will not be
further, hindered.

I have received over one hundred letters from physicians, nurses, hospitals,
clinics, universities and state health personnel who protest inclusion of this
Section of the bill. I have chosen a number of letters from each group of health
personnel for your perusal. I request that these letters, as well as my own, be
included in the testimony of the hearings on H.R. 2223.

Sincerely,
DON YOUNG,

Congressman for all Alaska..

ALASKA JMETHODIST UNIVERSITY,
COLLEGE OF Nunsixo,

August 12, 1975.
Representative DON YouNo,
U.S. House of Representativcs,
WVashington D.C.

DEAR REPREsENTATIVE DoN YOUNG: I am writing to express opposition to the
section on photocopying in H.R. 2223, section 108(g) (2) regarding Revision of
the Copyright Law.

Photocopying of books and articles is extremely helpful to both students and
faculty. It provides an inexpensive and rapid way to acquire, read and synthe-
size new materials, thus greatly enhancing the quality of education in schools
and universities.

Regarding the need of nurses and other health professionals, I feel sure that
you know it is impossible for nurses and health facilities to subscribe to all the
journals they need to keep abreast of the vast volume of current information.

Therefore, I believe that health care of patients in Alaska may be compromised
if the Alaska Health Sciences Information Center is no longer permitted to
photocopy valuable articles for nurses and other health professionals.

Very truly yours,
MONA RAVIN, RN., MISN,

Instructor Coordinator of R.N. Programs and O utrcach.



PROVIDENCE HOSPITAL,
Anchorage, Alaska, July 9, 1975.

Hon. PETEB'W. RobDINO, Jr.,
Chairnian, Judiciary Committee, House of Representatii'es, Room 2462, Rayburn

House Building, 'Was7iington, D.C.
, DEAR CONGRESSMA2N RODINO: I am writing to express my opposition to HR 2223

(A Bill For the General Revision of the Copyright Law 'x.:le 17 of the United

It this takes effect, the effect upon quality medical care nationwide will be
adverse, and in Alaska will be even more significant, due to our relative isolation,
there being no nearby university centers.

To pass this resolution would be -a significant step backward in medical care.
Sincerely,

MAURICE J. COYI.E, M.D.,
Department of Radiology.

WBANGELL GENERAL HOSPITAL,
'Wrangell, Alaska, July 22,1975.

Hon. DONALD YOUNG,
House of .epresentatives, 1210 Longwort7h House Ofce Butilding,
Washington, DQ.(.

DEAR CONGRESSMAN YOUiNG: I am writing to you' regarding HR 2223. (A Bill
for the General Revision of the Copyright Law Title 17 of the United States.)

The passing of this bill would terminate all major medical library services
presently provided by the Alaska Health Sciences Information Center in
Aiichorage. This library is the only biomedical source in Alaska and without this
service to help small hospitals like ours, the quality of health care will surely
suffer.

Your help regarding this bill would be greatly appreciated.
Sincerely,

(Mrs.) ErxmA G. IVY, R.N.,
Administrator.

THE WISCONSIN INTERLIBIIARY LOAN SERVICE,
Madison, WTis., May 6, 1975.

Re Deletion of Section 108(g) (2) of the copyright revision bill (EI.R. 2223).
To: Robert W. Kastenmeier (D-Wis.), Chairman, Subcommittee on Courts, Civil

Liberties, and the Administration of Justice.
From: Nancy H. Marshall, Director of WILS.

As one of your constituents, I have always been grateful for your support
of libraries and federal library programs, including your recent positive vote
on the Roybal-Obey-Stokes amendment to the Education Appropriations Bill
(HR 5901).

I have written to you several times in the past on what I believed to be im-
portant issues and was gratified that you, also, shared my concerns. The issue
in question is of such immediate importance that as a citizen of Madison, Wis-
consin, and the nation, as well as a librarian, I must speak out.

Your concern over the past fifteen years or more with copyright revision makes
you a recognized expert in Congress on this complex issue. You have heard the
pros and cons and have had before you voluminous written arguments and
testimony, with more to come. HR 2223 is a "good" bill, much needed and long
overdue. My concern, however, is whether it is the intent of the Congress to
severely limit or restrict altogether the public's access to library and information
resources via library photocopying. I cannot believe this is the intent of the
public's elected representatives. The natiofi's library collections are one of its
greatest resources, and libraries maintain as a constant goal the widest possible
access to those collections by the nation's citizens.

Although I am aware of the fact that national library organizations, and the
publishing industry will be giving testimony to the Subcommittee on SMay 14, I
am deeply concerned that the interests of the consumers of library and informa-
tion resources be represented. Too often the user is overshadowed and not heard
and remains the silent majority, even though s/he is the ultimate recipient for
good or ill in many legislative actions. Thus, it may be in this case, and on
behalf of the users I submit the following Zor your consideration.
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Specifically, my greatest concern is with the language of Section 108(g) (2) of
HR 2228. This Section prohibits ". . . systematic reproduction or distribution
of single or multiple copies or phonorecords of material.. ." by libraries. Section
107 appears to appropriately define "fair use", an historical privilege of libraries;
and then effectively snatches it awajYunder 108(g) (2j.

Of particular concern is the fact that systematic reproduction is not defined,
and is, therefore, dangerously ambiguous, but if retained in the Bill could be
interpreted to effectively discontinue the traditional right of libraries of making
a single copy of a copyrighted journal for a single user, even when the number
of users and the volume of single copies is substantial. Again, I cannot believe
that the Congress wishes to deny, under the new copyright revh4son, this his-
torically proper access to library resources.

On behalf of the Wisconsin Interlibrary Loan Service, its member libraries
and, most importantly, its patrons, I urge the -Subcommittee to delete Section
108(g) (2) from the Bill. As the Director of the WILS Network, which serves
all of the citizens of the state of Wisconsin in providing access to library materials
for research and other-educational purposes, it is incouceivable that this access
will be cut off and that the taxpayers of this state will be prohibited frin
obta;ning materials by photocopy, materials which their tax dollars have been
instrumental in purchasing. Wisconsin is not alone in this concern. It is im-
portant to note, also, that the National Commission on Libraries and Information
Science, in its final draft issLzd on March 10, 1975, restates its philosophy of
greater, not less, access to llbram.' and information resources by all the citizens
of the United States.

I have witnessed your concern for the citizens of Wisconsin and the nation,
and the concern of the other respected members of the Subcommittee for their
constituencies. Because of your collective past commitments, I respectfully
request that you give serious consideration to the deletion of Section 108(g) (2)
when you report HR 2223 out of committee.

Mr. DANIELSON. First of all, I will call Mr. Irwin Karp, who
is counsel for the Authors League of America, Inc. You gentlemen
make yourselves comfortable, and ladies. I note you are all here
together, which is fine.

Our little schedule calls for MBr. Karp first, then Mr. Lieb, Dr.
Cairns, and MIr. Hoopes. Mr. Karp, it's yours for 7 minutes.

TESTIMONY OF IRWIN KARP, COUNSEL FOR THE AUTHORS
LEAGUE OF AMERICA, INC.

MIr. K.nRP. Thank you, 5Mr. Chairman. My prepared statement re-
flects that we are here by prearrangement at the table together. Unlike
the librarians I am not one to say that publishers are my bebL friends
because I represent professional authors, and publishers are not our
best friends; and that's true of librarians, too.

I would like to introduce Dr. Robert Cairns-on my right-execu-
tive director of the American Chemical Society. On my left, Mr.
Charles Lieb, counsel, and 1Mr. Townsend Hoopes, president of the
Association of American Publishers. They will discuss the issue of
library photocopying in relation to sections 107 and 108 of the bill.

Let me set, if I may, the stage for their discussions. The Xerox and
other reprographic machines have established a new method of
reprint publishing sometimes called "on-demand publishing," "one-
at-a-time reprinting," or "single-copying." Perhaps it's most starkly
reflected in the statement of the Special Libraries Association, which
wants to increase the library copying exemption to cover the "re-
printer" and :'republisher," and they are correct in characterizing
libraries as such. This is a new medium for disseminating articles,
chapters from books, or entire works for individual users by reproduc-
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ing a single r'-:int to fill each order, as-it is received. One-at-a-time
reprinting ' well established, it has been used !or several years by
reprint publishers. such as University Microfilms to supply books,
journals, articles, and doctoral-theses to individual customers.

Here, for example, is a copy of a 429-page book, entitled Teaching
Primary Reading, produced on a Xerox Copy-fio machine by Urn-
versity Microfilms. The label reads, "Published on demand by Univer-
sity Microfilms," and ,hat means very simply that each time an
order is received for this Look, one copy is reproduced separately on
that machine to fill that order. I would like to leave a copy with the
committee.

BfE. DANIELSON. Without objection, we will accept it in our files,
though it will not be included in the record.

M{r. KIur. I understand that.
Mr. DANIELSON. We don't want to be violating any rules on printing

copies. (Laughter.]
Mr. KxnmP. We are prepared to secure a license for you to use the

book. [Laughter.]
In fact, that is one of the points. T'his book was produced under

a license granted by the author and publisher. I know it because
I approved the license, which-is on a sir..ple form, for a client of mine
whose late husband wrote the book, and a royalty is paid each time one
copy of that book is produced.

The process of one-at-a-time reproduction also is used to reproduce
journal articles; and here is, for example, a journal article that was
produced by the Xerox Corp., by permission of the copyright owner.
I wuld like to leave that, too, not to include in tlhe record, but for
study by the.committee.

Mir. DANIELSON. I want to point out, I do appreciate having the
material so that we know what you are talking about.

Mar. KARP. And last, to complete the demonstrative evidence, this
volume-which is quite heavy-covers a listing of 10,000 separate
journals which are placed on microfilm by the Xerox Corp. under
license from the copyright owner, within the system of copyright, and
sold to libraries. From those microfilms are produced copies like this
(indicating). We are not talking about the old-fashioned 50-cents-a-
page photostat, as you pointed out in your question; we are talking
about new teclmology, and methods of reproducing copyrighted ma-
terials that are still in various stages of technological development.

I have one more item, this is called a xmicrofiche card. This is even
more sophisticated, and at the same time . )re simple to use, and much
less costly, than microfilm. From this little card a library can repro-
duce copies of pages of an article in this form (indicating). I will
leave this for the committee's study as Well.

The process of one-at-a-time reproduction is employed by several
libraries, some of which serve as reprint centers for the patrons of other
libraries, as well as their own users. There have been studies which indi-
cate that at the present time American libraries may be filling as many
as 7 or 8 million requests a year for this type of copying. And we would
like to, at the conclusion of this hearing, submit to you a compendium
of reports, as well as statements directed to the specific proposals of
the American Library Association, which unfortunately were not
available to us in advance to respond to as concretely as we would have
liked.

57-780--7-pt. 1-15
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Mr. DAmiELSON. Without objection, we will receive ybur referred
to comments.

Mr. Kimx. 'Much of this library-copying activit, ,is devoted to
articles from essential, copyrighted scientific and technical journals.
Copies produced of these on demand& of individual readers are given
to. thein in lieu of the. journal' itself, which' is published to serve this
very audience.-In WIlliams W eilkinthe chief judge in the C6urt of
Claims pointed this out'in his three-man dissenting opinion, support-
ing the opinion, of the trial judge. Actually, if you add up the figures
you:have at complete Mexican 3tandoff, you have four Court of Ciaims
judges going one way, and four the other.

Mr. DAN'IELSON. That's what we, call a congressional'standoff, an:d
when you have that, nothing passes.

Mr. EaRP. He pointed out the argument that damage was not
proven was utterly without basis in the record because the majority
hadn't disproved the damages, they simply ignored the trial judge's
findings.

The chief judge also pointed out in his opinion that the National
Institutes of Health at the present time purchased o.lly two subscrip-
tions to the plaintiff's journals, and if nothing else, it certainly needs
mure than the two copies to meet the requests of the large in-house
staff. And that the whole purpose'of what everybody really concedes
was wholesale systematic reprinting, was to do away with the neces-
sity of paying for any more subscription copies of these journals. The
literature of the library community is full of predictions of the state
of the future which may resolve itself into a few libraries that in
some instances, for certain types of publications, serve, as what Mr.

fIcKIenna quite accurately referred to as "reprinters" and "repub-
lishers."

I should poit out that librarians' semantics have been a problem
with us throughout this discussion. They like to talk about "inter-
library loans." When they. make a copy of something like this (indi-
cating an article) they don't lend it to anybody. At the Government's,
or tht local community's considerable expense-the figures sometimes
estimated at $5 to $12 a copy to do this-do all the work involved.
They produce'a copy which is delivered to a patron of their own, or
another library, and it's his, not a loan.

I should at trlis time clarify--on the top of page 3 I should not over-
look one distinction. I pointed out when University Microfilms re-
produces a copy of copyrighted work it pays a royalty. When the
librarians reproduce it, they do not pay'a royalty, and that's the crux
of the issue, reasonable compensation for systematic library repro-
dpction.

Most of the examples that Professor Low gave you are examples cf
"fair use"-and that's not what we are quarreling about Fair use is not
paid for it is not charged for; that is preserved very clearly in the
revision bill.

ks my colleagues will denr.onstrate, section 108 of this bill also gives
the libraries broad copying privileges that we don't think they had
under the present law. oreover, authors and publishers do not seek to
halt systematic'library reproduction. 'We simply say that reasonable
payment should be made' when copying goes ~t this extent, anid that
workable systems can be established.



The discudsions which have beenidescribed to you, on the one-hand,
have a wonderful Rashomon flavor. I. can't 'believe I was there,
when ILhear Professor Low and 'his colleagues describing what trans-
pired. To say that awe, any of us, have a position that the-mere existence
of a union list of serials in a library system establishes "systematic
copying" is simply not the case. In fact, asked twice, I twice an-
swered that, "No,.we were not.saying that."We were-merely pointing
out the various characteristics of certain library systems in whose op-
erations one of the functions was to eliminate what they euphemlstical-
ly called duplication of periodicals. That means, why should -all six
or seven libraries subscribe to a journal when one can subscribe and
makecopies(for the others ?

The uncompensated, reproduction, uncompensated reproduction of
copyrighted work is bound to have a damaging effect on American
publishers and authors.

I -would just like to talk briefly about the purposes of copyright.
The economic purpose of copyright is,-in the Supreme Court's quota-
tion--on top of my page 5-"to give valuable, enforceable rights to
authors and publishers, to afford :greater encouragement to the pro-
duction of literary works of lasting benefit to the world."

And the economic philosophy underlying the copyright clause, as
the Supreme Court explains it "is the conviction that the encourage-
ment' of individual efforts by personal gain is the best way to advance
publicwelfare through the talents of autholrs.

Thus, the instrument chosen by the Constitution to serve the public
interest-that interest is the securing of Eliterary and scientific works of
lasting value-is an independent, entrepreneurial .property-rights
system of writing and publishing. The Copyright Act establishes the
rights which prevent others from depriving authors and publishers
of the fruits of their labor. But, it guarantees no reward at all. The
reward must come, as in any private, profit-motivated operation, from
the income that the author and publisher can derive from the uses
of their books and iournals. They have to take the risk that every
entrepreneur-does, that the books and journals mae fail financially,
although they make a valuable intellectual contribution-and journals
have failed-

Mr. DANIELSO.. Let me interrupt just briefly. I don't like to inter-
rupt you, I haire practiced law .for a long time myself, but you've got
to share time hereswith thrte more of you gentlemen. If they want you
to speak for them, I'm delightel, but otherwise I am going to have
to let No. 2 go ahead.

MIr. IKA.. PIm at the.end of, my statement.
Mr. DANELmsoN. With the permission of Mr. Pattison we will hear

from all the witnesses, and then commence with the questioning;
thereby we will enhance the opportunity to hear you.

Mr. KCnP. I simply want to conclude with the statement, MIr. Daniel-
son, that we urge Congress not to disrupt the delicate balance of this
system. Many compromises have been made by us already in order to.
accommodate librarians. We don't think any more are possible with--
out inflicting very serious damage on those who create those journals..

I have also included in my statement responses to Professor Low's.
almost ritualistic attack on copyright It is not a monopoly, not a.
special privilege: i doesn't restrict the dissemination of informa-
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tion. I submit to you the only provision in the U.S. Constitution which
implements the freedoms of the first- amendment is the copyright law
because that is the only provision that establishes a legal, economic
foundation under which people can actually go about exercising those
rights, by setting up publishing enterprises, or engaging in writing.
Destroy the copyright clause-.%nd the librarians are asking for
partial destr uction-and you are also threatening seriously that private
enterprise system of exercising freedom of expression.

Think you.
[The prepared statement of Irwin Karp follows:]

STATEMENT OF IRWIN KARP, COUNSEL, THE AUTHORS LEAGUE OF AMERICA

Mr. Chairman, my name is Irwin Karp. I am counsel for The Authors League
of America, the national society of professional vwriters and dramatists. I
would like to introduce Dr. Robert W. Cairns, Executive Director of The
American Chemical Society; and Mr. Townsend Hoopes and Mr. Charles Lieb,
President and Copyright Counsel of the Association of American Publishers.
They will discuss sections 107 ard 108 of the Copyright Revision Bill and
the issue of "library photocopying".

The Xerox and other reprographic machines have established a new method
of reprint publishing sometimes called "on-demand publishing," "one-at-a-time
reprinting", or "single-copying" (the blander phrase favored by library spokes-
men). Hownever labelled, the proces disseminates articles, chapters from books
or entire works to individual users-by reproducing a single reprint to fill
each order, a, it is received. Each copy, made by Xerox or other machine, is
an exact reprint of the original-letter by letter, line by line as initially set in
type. One-at-a-time reprinting is well established. It has been used for several
5c'ars by reprint publishers such as University Microfilms to supply books,
journals, articles and doctoral theses to individual customers, "on demand".
Here, for example, is a copy of a 429 page book, entitled Teaching Prinmary
Reading, produced on a Xerox Copy-fio machine by University Microfilms. The
label reads "Published on demand from University Microfllms."--.e., when
an order is received, one copy is reproduced separately on the Xerox machine
to fill it.

The process of one-at-a-time reproduction is employed by several libraries
to make copies of journal articles or portions of books; some of these institutions
serve as reprint centers for patrons of othe. libraries as well as their own
users. Much of this activity is devoted to arti-.es from essential, copyrighted
scientific and technical journals, many of which have modest circulations and
are published by nonprofit learned societies. Copies of these articles, produced
on demand of individual readers, are given to them in lieu of lending the journal,
which is published to serve this very audience. My colleagues will explain the
serious injury to publishers from this uncompensated, systematic reproduction;
and from its increasing use by groups and networks of libraries, in which one
institution reproduces copies of articles from journals it subscribes to, for
patrons of other libraries which do not subscribe to them.

With one-at-a-time reproduction ("single-copying", in library parlance), a
library could make many c .ies of the same article or work. It produces a "single"
copy for each order; but .L produces as many copies of the article as there are
orders for it. Under the exemption previously sought by library organizations
In the Senate, any library could thus make many copies of the same article, so
long as it produced one copy per order. (In the peculiar semantics of library
organizations, copies prod.ced for patrons of other libraries are called "inter-
library loans." Actually, no "loan" is made. The copy is delivered to the patron
and becomes his property.

There is one significant difference I should not overlook. When University
Microfilms reproduces a single copy of a copyrighted work, it pays the cwner a
royalty-having previously obtained a license. However, libraries claim, and
demand Congress give them, the privilege of systematically reproducing copy-
righted journal articles and other works without payment of compensation.
LAs this Committee and the Copyright Office have stressed, the copyright owner's
right to reproduce copies of his work is not subject to a "nonprofit" exemption].

Reasonable compensation for systematic library .eproduction is the real
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issue. Library photocopying which is "fair use" (Sec. 107) does not require
payment. And as my colleagues will explain, Sees. 108 (d) and (e) give libraries
broad copying privileges, without charge. Moreover, authors and publishers do
not seek to halt systematic library reproduction, i.e. that which exceeds
these sections. They are willing to authorize such uses. But they believe that
when libraries systematically reproduce copyrighted articles or other works,
reasonable compensation should be paid, as Sec. 108(g) contemplates. They
also believe that "workable clearance and licensing conditions" can be developed
muitually by librarians and copyright owners, the solution prescribed by this
Committee. My colleagues will relate the continuing efforts to accomplish that
result. It is a result that must be achieved. For uncompensated systematic
reproduction of copyrighted works by libraries will inflict heavy damage on
publishers of scientific and technical journals, authors (see App. I) and other
publishers; on the copyright system; and on the public interest it was designed
to serve.

THE PURPOSES OF COPYRIGHT

The library photocopying issue should be considered in the appropriate con-
text-in the context of copyright's constitutional purposes and the manner in
which it was, designed to serve the public interest. I will address that subject
before Mr. Lieb, Dr. Cairns and Mr. Hoopes speak to the specific photocopying
issues.

As the Supreme Court has explained, the Copyright Clause of the Constitution
was intended to establish independent, entrepreneurial, self-sustaining author-
ship and publishing as the means of serving the public interest in securing the
production of valuable literary and scientific works. In so doing, the Copyright
Clause serves a second purpose-it implements the First Amendment's freedoms
to express and publishf ideas, information, opinions and all manner of literary,
scientific and artistic works. The First Amendment protects against restraints on
these freedoms. But the Copyright Clause is the only constitutional provision
which establishes a legal-economic foundation for exercising them. The Copy-
right Clause thus frees authors from the need for subsidization by the state or
other powerful, institutional "patrons", and from the restraints such support
often imposes. And it was intended to sustain the existence of a diversity of
independent publishers, who would give a wide range of viewpoints access to the
market place of ideas.

THE "ECONOMIO PIIILOSOPHY" OF THE COPYRIGHT CLAUSE

The Supreme Court has emphasized that the Copyright Clause of the Con-
stitution

"was intended to grant valuable, enforceable rights to authors, publishers, etc.
without burdensome requirements; 'to afford greater encouragement to the pro-
duction of literary [or artistic] works of lasting benefit to the world.'"

The Court said that the "economic philosophy" underlying the Copyright Clause

"is the conviction that the encouragement of individual efforts by personal gain
is the best way to advance public welfare through the talents of authors ... "

(Mazer v. Stein, 347 U.S. 201, 219)

Thus, the instrument chosen by the Constitution to serve the public interest-
i.e., the securing of literary and scientific works of lasting value -is an inde-
pendent, entrepreneurial property-rights system of writing and publishing. The
Copyright Act establishes the rights which preve... others from depriving authors
and publishers of the fruits of their labor. But it does not guarantee a fair
reward, or any reward. For authors and publishers, both commercial and non-
profit, must depend on income derived from uses of their books and Journals to
compensate for the talent, labor and money expended in creating them, and pro-
vide working capital for further publications. And as entrepreneurs, they must
assume the ever-present risk that books and journals produced by substantial
labor and cash outlays will fail financially although they make valuable intel-
lectual contributions to the public interest.

We urge that Congress should not disrupt the delicate balaace of this essential
system. Carving exemptions out of the "enforceable rights" of authors and pub-
lishers does not serve the public interest. For although the resulting uncompen-
sated uses may further the convenience or ambitious plans of some "user" group,
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they diminish or destroy the ability of- authors and publishers to, serve the ulti-
mate public L. terest-to continue producing new works of lasting'benefit. The
publimation of scientific and technical journals, for,.example, richly. seirves.the
public interest-but it is at best a marginal economic operation. Learned societies
and others who publish them do not grow, faton thelr-proflto. Squeezedby ever-
increasing costs and static circulations, publishers will be forced to close:down'
,some Journals or not start new ones if they are denied reasonable compensation
for uses of their articles in the new medium of systematic, library one-at-a-time'
,reproduction. Periodicals and journals are neither in- mortal nor immune from-the
:laws of economics. The process of attrition may not- ve apparent to library spokes-
men, but it is nonetheless Inevitable. Yet, while they are willing to make substan-
,tial payments to the V.erox'Corporation, suppliers and library, employees to pro-
vide users with hunmreds of thousands of copies of copyrighted articles, they
demand of Congress the- privilege of -denying the journal's-publishers- any coni
pensation. [Ironicallx, libraries pay the Xerox Corporation a per-page fee---a
royalty, if you will-for each page of each article they reproduce].

THE ANTI-COPYRIGHT ARGUMENTS

It has become ritual for library organization and Ad Hoc Committee spokes-
men to accompany their demands for new exemptions with a series of attacks on
copyright, calculated to suggest that the author has no legitimate claim to rea-
sonable protection for the work he creates.

THE "ANTITRUST ARGU31ENT"

Library and Ad Hoc Committee spokesmen charge that a copyx . . :s-a "monop-
oly", suggesting it offends the Sherman Act. This is not so. The col., 'ght In a book
is not a "monopoly" in the antitrust sense. It does not give the ,uthor control
over the market in books, or the business of publishing them. His book must com-
pete in the market place with the 40,000 other titles published that year and- the
hundreds of thousands still in print from prior years, including many that deal
with the same subject. His copyright only gives him certain rights to use the
book he created. The owner of a copyright only has a "monopoly" In the innocuous
sense that all property owners do-each owns a collection, of rights, granted by.
law, to use that which he has created, purchased or inhirited.

THE "RESTRAINT OF INFORMATION" ARGUMENT

Library and Ad Hoc Committee spokesmen charge that a copyright places a
restrainl. on information. This is not so. A patent prevents others from using the
ideas it protects. A copyright does not impose su'cb restraints. Anyone is free to
use the ideas, facts or information presented !e a copyrighted book or article. The
copyright only protects the author's expression, not the :deas, facts or infor-
mation. Other.writers can draw on them. Other writers are free to independently
create similar (indeed close,, similar) works; the copyright only prevents sub-
stantial copying of the author's expression.

In Progress and Poverty, Henry George made this trenchant observation about
copyright:

"Copyright... does not prevent any one from using for himself the facts, the
knowledge, the laws or combinations-for a similar prod(ltion, but only from using
the identical form of the particular book or other production-the actual labor
which has in, short been expended in producing it. It rests therefore upon the
natural, :Foral right of each one to enjoy the products of his own.exertion, and
involves no interference -with the similar right of any one else to do likewise ... "

Tile Copyright is therefore in accordance with the moral law- (p. 411)

THE "MERE- PRIVILEGE" ARGU.IENT

To Library and Ad Hoc Committee spokesmen, It smacks of Immorallty to sug-
gest that the author has a moral claim to copyright protection in a work that he
created, that would not have exisied'but for his talent, labor and creative efforts.
They charge that copyright is not "property" because the rights. are created by
statute, and that Congress Is not required to pass copyright laws since Art. I, Sec. 8
"merely" says that it "shall have the power" to do so. But the phrase "Congress
shall have the power" doesnot precede the copyrlght' cause of Sec. -it prefaces.'
the enumeration of all powers granted to Congress, includfing the powers to collet
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taxes, borrow money, raise ermies and regulate commerce. Obviously. Sec. 8 in-
tended that Congress would enact copyright laws as weil as exercise these other
vital functions.

Of course a copyright is property. Like all other proper'y, it Is "a creature and
creation of law..." (73 C.J.S. Sec. 1, p. 145). Like all property, it.is a bundle of
rights granted, by the state, through legislation or couw.t decision Copyright is
hardly the only form of property created by statute. Property rights in billions of
dollars worth of land, minerals and other natural resources have ai, m created by
acts of Congress.

But there is one basic distinction. These other statutes grant individuals per-
petual, exclusive rights in resources that belonged to the Nation; they take prop-
erty from the public domain and give it to private citizens. The Copyright Act
grants the author rights in something he created and that already belonged to him
at common law; and within a short time, the Act takes his creation from him or
his heirs and places it in the public domain. Henry George was right in saying
the author's claim to adequate copyright protectil.. rests on "natural, moral
right". The common law recognized that right, holding that an author "has an
absolute property right in his production which he could not be deprived of so
long as it remained unpublished, nor could he be compelled to publish it." (Ferris
v. Frochman). And as the Register noted, these exclusive common law rights "con-
tinue with no limit even though the work is used commercially and we 'ely
disseminated."

Library and Ad Hoc Committee spokesmen have not asked Congress to grant
them an exemption from the property rights of the Xerox Corporation which
'would permit them to use its machines without charge to reproduce "single copies"
of Journal articles or other copyrighted works. Property rights in machinery is
something that a;parently wins their respect. But the copyright owner's right to
compensation for systematic library reproduction standb on equally firm moral
and legal footing. And his contribution to the libraries' copyingg operations is indis-
pensable. Unless the American Chemical Society and other publishers can afford
to continue producing their journals, the Xerox machines and libraries will nut
have articles to reproduce.

"WORKABLE CLEARANCE AND LICENSING CONDITIONS" CAN BE ESTABLISBED

The Xerox machine, one-at a-time reprinting and other reprographic processes
are not the first technological changes, to confrcait authors, publishezs and the
copyright system. Motion pictures, radio, longpla5 ing records, television, and the
inexpensive ma.s-market paperback book all produced enormous transformations
in disseminating copyrighted works. Some new media destroyed prior ones. OtLhrs,
such as the mass-market paperback, reached millions who do not use its still-
surviving predecessor, the traditional "hard-cover" book. Motion pictures, radio
and television were not even mentioned in the 1909 Act. Yet it has protected the
rights of authors and publishers to these new uses, and they are entitled to receive
compensation when their works are reproduced or disseminated. in these recently
arrived media.

'Moreover, the concept of Qrvrifght has enabled authors and publishers, and
users, to evolve workable licenlhag arrangements. "Workable clearance and licens-
ing conditions" also can be established for systematic library photocopying;
through the joint efforts of librarians and copyright owners. But that solution
will be aborted if Congress revises Sec. 108 to deprive authors and publishers of
the right to cimpeMDsation when libraries systematically reproduce copies of jour-
nal articles and other copyrighted works. Destruction of tI!at right would be
totally unailr bo those who produce these works;' it would frustrate d e purpose
of the copyright clause; and it soon would be har..al l tb the piublic interest and
to those very patrons the libraries wish to serve by systematic reproduction.

APPENDIX I

Uncomipensated systematic library reproduction would also damage authors of
poetry, fiction, and books and articles on political and social problems, biography,
history anda 'wide range of other subjects. After these works first appear in a book
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or periodical, they are often repr-nted--with the author's permission-in an-
thologies, text books, periodicals, collections of the author's work, etc.

Many authors earn a substantial part of their income from such reprinting of
their works. Indeed, many earn the major part of their compensation in this man-
ner. Poets, essayists and short story writers, for example, receive very little when
a work is first published in a hard-cover book or periodical. But over the years
that follow, they mLy license several different publishers to reprint the poem,
short story or essay in anthologies or collections or textbooks. Although each fee
is small, the accumulation of fees produces a modest compensation for work of
substantial literary and educational value. As testimony before your Subcommit-
tee indicated, many of these writers earn from 50% to 75% of their income from
these reprint fees.

Authors of books also earn a significant part of their compensation, in many
instances, from authorizing the reprinting of portions of a work-of similar size
to periodical articles-in anthologies, textbooks and other collections. Testifying
before the Senate Subcommittee, John Dos Passos noted that a considerable part
of his income from writing, in recent years, consisted of royalties from licenses to
reprint portions of his books in this way. And the Xerox machine has developed
a new, authorized method of reprinting poetry, articles, etc. Certain reprint pub-
lishers now prepare customized anthologies, on demand, for college and university
classes. Articles or other works are selected by the professor, the reprint publisher
obtains permission from the copylight owner, and produces just enough copies of
each piece, bound together, to serve the needs of the class or classes. Royalties are
paid to the author.

If libraries-including college and university libraries-were given the power
to systematically reproduce single copies of poems, articles and sections of books
without compensation, authors would be severely damaged. The process of supply-
ing these copies-e.g. one to each student in a college class in literature or political
science-can replace several copies of an anthology or book in the library or sev-
eral copies of a paperback collection or text in the college book store. It is :lot
necessary for the copies to be bound, sotlong as they are provided, they replace the
authorized copies for which the author would hare been paid-the anthology, cus-
tomized anthology, textbook, etc. Unless authors are compensated for uses of their
works by audiences reached by the medium of systematic library one-at-a-time
reprinting, they will be deprived of a substantial part of their income.

Various reports have documented the enormous increase in unauthorized sys-
tematic library one-It-a-time reprinting of journal articles and other copyrighted
works (e.g. the Sophar & Leillprin Report for Office of Education, in 1967).
And it is common knowledge that the amount of copying in larg. libraries, library
groups and networks, and in university and co'lege libraries has increased tremen-
dously since the report made by Sopha. and Heilprin 9 years ago. Moreover, the
provisions of the Revision Bill must deal with the amount of such copying that
will occur next year, 10 years from now, and 20 years from now.

Library spokesmen could hardly guarantee that an exemption permitting them.
to engage in systematic reproduction would not seriously in.ure authors, journal
publishers and other publishers. Furthermore, an exemption for systematic library
reproduction could not draw a line-specifying that if an author or publisher
suffered a prescribed degree of injury from library reproduction of his articles.
poems or stories, libraries must cease one-at-a-time reprinting of his works. The
only rational solution is that proposed by this Subcommittee. workable licensing
arrangements which would provide authorization for libraries to copy, and pro-
vide reasonable compensation for authors and publishers.

In the light of copyright history, it would be dangerous to assume that uncom-
pensated systematic library reproduction will not inflict substantial damage.
Starting with the phonograph record, every new process of dissemination has
been greeted with the same "it's not a threat" attitude the library spokesmen have
expressed toward systematic one-at-a-time reprinting. Had authors been deprived
of compensatiob for uses of their works in motion pictures, radio, television and
ma 'q-market paperbacks, f'w could today carn any reasonable compensation from
their writing.

It should be emphasized that library reproduction of articles is not "note tak-
ing" or a substitute for copying by individual readers. Persons who obtain copies
of articles from a library or publisher are not receiving handwritten notes-
they are acquiring reprints of printed articles or other works, several pages long-
just as they buy or acquire other prifited materials to avoid the dozens of hours it
would take to copy that much by hand. Each copy costs money to produce. Nor
could users reproduce the copies themselves. Many patronize libraries that do not
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have the journals. The copieBs .re reproduced fc; them in libraries dozens or
hundreds of miles away. And waere the user's library subscribes to the Journal,
it will produce and give hif -. reprint of the article he wants, rather than lend
the journal-so that it can kh. th_ journal itself available to reproduce copies of
articles for other patrons, and atoid losing this reprint master through wear and
tear, a user's negligence or theft.

-Mr DANELT ONx.bIr. Lieb, counsel for the Association of American
Publishers.

TSTIMONY OF CHARILES H. LIEB, COINJSEL FOR THE ASSOCIATION
OF AMERICAN IJrBLISHERS

Mfr. LIA. I would like to preface the reading of excerpts from my
statement to remark that, judging from the testimony this morning
from our friends representing the libraries. I think that today, sadly,
we are further from a reasonable compromise on the photocopying
problem than we have been for the last 4 or 5 years.

Today, for the first time in recent years the libraries say that they
oppose the provision against multiple copying, a section with which
thev have been in agreement since it appeared in the 1969 Senate bill.
Today, also, for the first time they say they want the elimination of
the inhibition against reproduction of audiovisual, musical, and other
materials.

Similarly, for the first time in recent years this kind of hard-line
position is taken not by some but by all the libraries, and that is a
regressive, not a compromising position.

They say today in answer to the question that was asked them
about damage to the publishers, that they don't think the publishers
are being damaged. The /ublishers, of course, have no way of knowing
how much library copying is being done, but their own operating
statements tell them that their results are not what they expected.

But, Mr. Anthony Ottinger from Harvard Universitv, from which
my friend, Mr. Sharaf, operates as well, submitted on February 26 of
this year a report under contract of the National Commission on
Libraries and Information Sciences, a report entitled "Elements of
Information Resources I ;'y," which had this to say, at page 105:

The practice of photocopying tL interlibrary loans adds another dimension to
the problem. Significant -- nrtions of interlibrary loans are met by what are
called non-returnable . unfortunately trend data on this score are not
available. Data on this b..e disappear altogether from the 1969 report on
library statistics of colleges and universities, and reappear in the 1971 data only
by number of participating institutions, without transaction volume being
given.

And Professor Ottinger from Harm ard finishes this paragraph with
the following, "It is hard to avoid the suspicion that these important
data were suppressed as sensitive intelligence in the war over the
Conyright Revision Bill."

The position of the Publishers Association in, brief is that we sup-
port the provisions of section 107 of H.R. 2223 with respect to fair use
and we support the provisions of section 108(f) (3), which make clear
that libraries are entitled to ete benefit of this doctrine. We support,
also, the additional copying privileges extended to libraries in section
108, but we are opposed to any further limitations on the rights of
authors and other copyright owners; and we are opposed in particular
to the elimination of what we thought was being challenged today
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namely, the sectioe, with respect to systema'ic copying. And w:e are also
opposed to Inbdificatibn 'of what we learned this morning is being
halenhged, namely the r .eceding subsection, which. inhibits 'multiple

ueh tof the copying that Professor Low spoke 'about this morning,
his poor boy in Arkansas who wants to copy a page, is permitted
under the principles of fair uL.. In addition, much duplication over
and above these permissible limits wcoad be permitted under 108. And
,the American Library Association's Subcommittee dn Copyright, of
which Professor Low, I believe, was chairman, was more candid in its
committee report which was submitted"last July to the Library
Association than, I think, he was with you this morning.

He said in that report-and I'm quoting--"We now have provisions
under'section 1.08 permitting photocopying of archival material;
copying for preservation; freedom of liability for copying done by
users on coin-operated machlnes on library premises, and the highly
important provision permitting the making of single copies for-normal
interlitbrary loan work."

"On the other hand," the report continues, "we have not been able
as yet to reach agreement on 'systematic copying' 'a term used to de-
scribe copying in sa system or network where one library agrees to dis-
continue its subscription to a journal and depend on another librar; in
the network to make photocopies of articles front this journal when
needed."

"Copyright proprietors, rightly or wrongly, believe that such sys-
tems or networks constitute a potential threat to their rights and want
to prohibit such copying wititut license. We, of course, would l1ike to
see as few restrictions as possible."

Agreement has not been reached on systematic copying. It has not
been reached, because the libraries, as-Professor Low intimated to you
this morning, walked away three times from us-and Mr. Hoopes
will elaborate on ;hat--in our efforts to put flesh on a statutory
design which by a series of guidelines would establish what kind of
copying is permissible, and what is not permissible.

We stand ready to work out agreements with respect to these
guidelinea. We stand ready to establish a clearance and payment
system at our expense--not the libraries'. But so far the libraries have
not been forthcominain this regard.

Mr. DAMSiEI.ON. . 911 you actually have a minute left. [Laughter].
Mr. LiE . My friend was rushing me, I think he'd rather hear from

Dr. Cairns. I will yield to him. Thank you.
[The prepared~statement of ClQarles H. Lieb follows:]

STATEMENT 'OF CHARLES H. LIEB, COMPRiGHT COUNSEL FOR THE ASSOCIATION
or, AxiERICAN PBLIISIERS, Iic.

I am Ch4rles H. .Lieb. I am a member of the law firm of Paskus, Gordon and
Hymani of Nedw Yrk City. I appear in behalf of the Association of American
Publishers, Inc. for whom I am copyright counsel. Appearing with me are
Townsend Hoopes, President of the Association, from whom you will. hear later;
Alexander C. Hoffman of Doubleday and Company, ,Inc., who is chairman of the
Association's 'Copykight Commfilttee; and Susan Engelhart, the Assoclation's
staff director for copyright

The Association of American Publishers is a trade association of book pub-
lishers in the United States. Its 265 member companies and subsidiaries are
believed to produce 85 per cent or more of the dollar v:umne of books published
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in the United States. Among its members are publishers of scientific and tech-
nical journals; somne of its members are religious or educational not-for-profit
organizations. We. are grateful for the oppoirtunity to testify at the hearing
today which, we understand, is limited to the issue of library photocopying, and
we request permission to file at a later date our formal'statement as part of the
record of today's proceedings.

The following, in brief, is our position:
1. 'We believe that section 107 of HR. 2223 .s a heipffui statement of the

''principles of fair use, and' e support section 108(f) (3) which makes it clear
that libraries receive the benefit of, that doctrine.

2. Although.in some respects harmful to the interests of copyright proprietors,
we siupport the copying pirivileges extended to libraries by Section 108.

3. We are opposed, however to any further limitations on the rights of authors
ihd other copyright 6wners, and we are opposed&in,particular to the elimtnatiolm

of section 108(g) (2) *ith respect to "systematic copying."
Much of the copying done by libraries woiild' be permitted under the prin-

cipleG of fair use which would be clarified by Section 107. In addition, much
library duplication over' and above the permissible limits of fair use would be
periiiittod under the provisions of section 108. This freedom to conduct normal
library operations was candidly described in a July 1974 report of the American
Library Association copyright subcommittee, a copy of which we offer as an
exhibit. It reads in part:

"We now have provisions [under Sec. 108] permitting photocopying of
archival material, copying of material for preservation, freedom of liability for
copying done by users on coin-operated machines on library premises, and the
highlly important provision permitting the making of singl, copies for normal
interlibrary loan work. [Underscoring and bracketed material supplied.] On the
other hand, we have not been able as yet to reach agreement on "systematic
copying," a term used to describe copying in a system or network where one
library agrees to discontinue its subscription to a journal and depend on another
library in the network to supply photocopies of articles from this journal when
needed. Copyright proprietors, rIghtly or wrongly, believe such systems or net-
works constitute a potential threat to their ~rights and want to prohibit such
copying by them without some sort of license. We, of course, would like to see
as few restrictions as possible placed on dissemination of Information through
cooperative effort."

Agreement has not been reached on systematic copying; instead, librarians
are now urging the elimination of section 108(g) (2) so that they will be free
to make copies not only for normal use but for library system and network
operations as well.

"Systematic copying" as the term is used in section 108 should be distinguished
from copying done pursuant to "isolated single spontaneous requests" such
as takes place' in normal library procedures. Systematic copying occurs when
a library makes copies of materials available to users, either directly or
through other libraries, under formal or informal arrangements "whose pur-
pose or effect" is to have the reproducing library serve as the prime source of such
material. (Senate Report 93-983, 122)

Systematic copying, in other words, substitutes the copying for the original
which otherwise would have been purchased from the publisher. The library
world appears 'to be divided 'o: whether or not licensing procedares should be
worked out for systematic copying. Some ,insist that no distinction should be
admitted between unauthorized systematic copying and copying pursuant to
isolated requests; and 1ta t payment should be made for neither. Others con-
cede the difference in aciple, but say that the kind of copying that should
-be paid for is too in .,ecisely dsaned in section 108, and that no practicable
procedures have been established by which clearance can be obtained and pay-
ments made.

We think it unnecessary to belabor the point that unauthorized systematic
copying-the lkind of-copying'that is done.at a research center, or at a central
resource point for use in a library network--is the functional equivalent of
piratical reprint publication. Certainl, this s kind of copying must be paid for if,
,as the National'Oommission on Librariesand Information Science 'puts it, "the
economic viat'lity and continuing creativity of authorship and npublishing" are
to be protected. ;( Synopsis of second, draft proposal, June 1974.)
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It is equally meretricious to complain that the '"systematic copying" that is
to be paid for is too imprecisely defined, or that payment cannot be made because
payment systems have not been established.

Section 108(g) excludes from library copying privileges not only "systematic
copying" but also the related or concerted reproduction or distribution of "mul-
tiile" copies. Systematic copying and multiple copying are general concepts; both
are illustrated by examples in the Senate committee report (which closely follows
the discussion of fair use in your 1967 committee report), and neither.is more
Imprecise than many.other statutory or common law doctrines 'with which we
are all familiar. The libraries do not claim an inability to understand the multiple
copying concept; the systematic copying concept is no less viable or under.
standable.

What is missing of course is agreement among the parties to flesh out the
statute-not only to formulate photocopying guidelines for the assistance of
library patrons and employees, but to esta'.2sh workable clearance and licensing
procedures as well

This is what your committee recommended in 1967 and this is what the Senate
committee recommended in 1974, Had this been accomplished, we would not be
here today. It has not been accomplished, and Mr. Hoopes in his testimony will
place the blame squarely where it belongs.

REPORT TO THE COUCOIL OF THE AiEBRICA. LIBRARY AssocITXoN FRnoM THE
COPYBIGHT SUBCOMMTrrEE

The Copyright Revision bill, S. 1361, which, due chiefly to the cable TV con.
troversy, has resided in the Senate Judiciary Subcommittee during all of last
year and up to this date in this yea,, now gives evidence-of beginning to move.
The full Senate Judiciary Committee reported it out on July 3 and this last
Monday issued the accompanying Senate Report (S. Rept. 93-983) explaining the
legislative intent in its passage. It will now probably come to the floor of the
Senate and be passed within the next month to six weeks.

We have had many conversations with the members of the Senate Subcommittee
in the past several months about provisions in the bill affecting photocopying in
libraries. We now have provisions permitting photocopying of archival material,
copying of material for preservation, freedom of liability for copying done by
users on coin-operated machines on library pc.rises, and the highly important
provision permitting the making of single copies for normal interlibrar' loan
work. On the other hand, we have not been able as yet to reach agreement on
"systematic copying," a term used to describe copying i'. a system or network
where one library agrees to discontinue its subscription to a journal and depend
on another library in the network to supply photocopies of articles from this
journal when needed. Copyright proprietors, rightly or wrongly, believe such
systems or networks constitute a potential threat to their rights and want to
prohibit such copying by them without some sort of .!cense. We, of course, would
like to see as few restrictions as possible placed on dissemination of information
through cooperative effort.

In its report, the Judiciary Committee, in an effort to remove this impasse,
recommended that "representatives of authors, book and periodical publishers
and other owners of copyrighted material meet with the library community 'to
formulate photocopying guidelines to assist libra:y patrons and employees."
We believe that such conferences can be promoted best through the office of some
interested but impartial individual and believe that Miss Barbara Ringer, as
Register of Copyrights, would be an ideal person for this. Not only does she-have
the confidence of both librarians and publishers in her fairness and impartiality,
but she is also far and away the most experienced of anyone, in the country in
the area of both domestic and foreign copyright.

In trying thus to meet the recommendations of the Senate Committee in this
regard and to accomplish what we hope will be of benefit to all, we ask Council
to transmit the following request to the Regisater of Copyrights.

The American Library Association urges the,Register of Copyrights to arrange
In such- ways as deemed feasible and appropriate conferences between representa.
tives of authors and book and periodical Dublishers ard of the library community
to resolve so far as possible the different interests in copyright legislation, to
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Institute studies of related problems, and to promote understanding on the part
of the general public of the many complexities inherent in the copyright problem.

Presented to American Library Asstciation Council, July 12, 1974.

TESTIMONY OF ROBERT W. CAIRNS, EXECUTIVE DIRECTOR,
AMERICAN CHEMICAL SOCIETY

Dr. CAnEs. I'm Robert Cairns, and I haveta very lengthy state-
ment, which I will obviously not have time to present; I would like
to submit it for the record.

Mr. D3.ANnIoN. Without objection, it will be received in the record.
I would appreciate it if you would give us a "once over lightly," I am
sure you know the contents.

Dr. CIRNS. I will do so. I have a summary, and I'll even have to
summarize the summary.

Mr. DANIELSON. Fine.
Dr. CA.mNs. First of all, I would like to introduce my colleagues here

on my right, Dr. Richard Kenyon, who is director of our division of
communications. And behind me is Dr. Stephen Quigley, who is direc-
tor of our department of chemistry and public affairs and Mr. William
Butler, representing Mr. Arthur Hanson, general counsel of our
society.

Perhaps thl main objective of the American Chemical Society is
the increase and diffusion of chemical knowledge

Mr. DANELSrON. Your objection?
Dr. CAnurs. Our principal objective.
Mr. DANIELSON. Thank goodness.
[Laughter.]
Dr. CAmIRNS [continuing]. That lays emphasis on the fact that we

are interested very strongly in the dissemination of scientific knowl-
edge.

Mr. DANIELSON. That is the only basis under which. we can have
a copyright law, as I read the Constitution.

Dr. CAIRNS. Throughout the past 99 years, the American Chemical
Society approach to achieving this objective has been to gather, to
evaluate, to organize, and to control new scientific information into
a form useful for publication, then to publish journals-16 in nuln-
ber, I believe-and deliver it to the scientific world, that is our position.

In providing a record of new scientific knowledge and maintaining
the basis upon which it is gathered, evaluated, and organized for pub-
lication, the journals provide a constantly updated authoritative con-
sensus of universally accepted knowledge in the fields concerned. We
can speak, I think, on this theme for a great many scientific societies,
although we are one of the largest.

The integral part played by scientific journals and scientific re-
search renders them mdispensible for our way of life. These jour-
nals provide the knowledge base for technical development, for answers
to urgent problems faced in the United States and the rest of the
world, such as the energy crisis, the world food problem, the delivery
of adequate health service, and pollution abatement.

It is critically important that this system of organizing, evaluating,
and prdviding scientific information remain healthy, that is our main
contention.
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NbW, the ceitial' gildint ociiusing on phjtpopyrng is ss-nially
an economic one. I Wish to &ll. your attention particularly to the
critical probliem provided by the cost of briningn the research journal
through the process of editing, collecting and evaluation, composition,
and other production steps, up to the point of being ready to print
the first copy. These costs are what we call "first-copy costs." In our
system in making scientific information broadly available is to con-
tinue, we must continue to find ways to support these first-copy costs.
as well as to pay the costs of the journals actually printed and
delivered.

We are finding that subscriptions to our journals are decreasing.
Since 1969, subscriptions have decreased from .12 to 18 percent. For
example, the Journal of the American Chemical Society, which is
our prestige journal, has dropped from ahlost 20,000 down to a
little below 16,000 subscribers as of the end of 1974.

The Journal of Organic Chemistry has dropped from 10,500 to
9,500; the Journal of Physical Chemistry from 6,500 to 5,500; others
have declined. comparably.

If users are allowed, without paying for the journal, to receive
copies of the journal papers, it is not likely that they will subscribe
ui, the journal. Under such conditions, paid subscriptions can be
expected to continue to drop rapidly.

While replacement of actual printe4 - -Dies of the,journal by photo-
copies would reduce the cost to the -. the large costs referred to
as "first-copy costs" would remain ui.ompensated, it would have
to be distributed over a decreasing number of journal subscriptions,
and the result would be very expensive journals. This would mean
that the cost would fall on the relatively small number of individual
·organizations which would continue to subscribe to the journal. Ob-
viously, a continuous trend in that direction would threaten the.eco-
nomic stability o. the journal system.

If, on the other hand, the copyright law is designed to require pay-
ment for photocopying of papers from journals of an adequate.and
equ:table chare for the copy, this would distribute the cost of the sys-
tem more equitably over those who benefit from it. The objective is
not to prevent such photocopying, but, rather, to provide support for
the basic costs of developing scientific '.formation for distribution,,
thus keeping the journal system viable : a base from which the im-
proving technologies for improved dissemmation can draw; the result
would be a more effective and more lasting total information system.

Now, there are a couple of studies to which. I make reference in
my main report. One, that the interlibrary loan reqaests-by their
own studies-grew from 859,000 requests in 1965 to double that figure
in 1969, with projections as high. as 2.6 million tin 1974-75. So, we
are getting up into millions, and millions, and millions of interlibrary
loans, to give you an order of magnitude; and that is from their own
data.

In another study the author discussed service-by poqsibly a national
periodical resources center. They estimated that frcm the collection
of 10.000 titles the demand will start growing in,,the range of 58,000
to 75,000 in the ist year,. to a. range from 23/4 to 5 milionn inthe 10th
year. Yet, 90 percent of these would be filled by photocopies. These
figures give you some indication of the increase in capacity of the
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network and system cf improving the dissemination of scientific
information.

However, it is reasonable to expect that the number of journal.
subscriptions from which those will ibe p~ovidid 'will<be ,much s:maller
than at the :present.

There have been objections that any system of licensing or fees
for photocopies would encourage excessive administrative cost. How-
ever, a study of the, elements and Epssible systems for licensi.g and
collection of fees for photocopies has be.en'developed by, a. working
group of librarians and publishers of the Conference on the Resolu-
tion of Copyright Issues under the chairmanship of the National
Commission -on Libraries and Information Science-plans are now
being developed for testing such proposed systems as a means 'of'

learning just how the process may be carried out in an economically
sound frunion.

I have here Dr. Kenyon who is a member of that working group
and he will be glad to answer specific questions on that system.

Despite reservations on some segments of this bill, the American
Chemical Society recommends passage of the sections of H.R. 2223
related to library photocopying. This recommendation is made with
the belief, based on work with the Conference on the Resolution of
Copyright Issues, that a practicable system for licensing and fee col-
lection for photocopies of copyrighted works can be developed, which
will render fair and equitable charges for systemat'ic photocopying in
the interest of an improved and economically viable system for the dis-
semination of scientific information.

Mr. DANELSON. Thank you very much. You have 21/2 minutes left.
I'm watching the clock in the back of the room. Would you like to yield
to your associate?

Dr. CAIRNS. Yes.
iMr. DANILSON'. Your name. sir ?
Dr. KENYON. Richard Kenyon. I would like to make a comment on

the wor!rinj group of the Conference on the Resolution of Copyright
Issues, which has been mentioned 'in earlier testimony here. The
work of this group now has been announced in a release by the Library
of Congress, and m our most recent meeting on April 24, we agreed the
documents-were'public documents. In the interest of providing infor-
mation to the record I would like ' offer the report of our working
group for the record.

Mr. DANIELSON. Without objection we can receive it in our files. I
think we will withhold just how much we want to print in the record
until the staff and members have had a chance to go over it.. I do thank
you for making it ivallable, though. [See'app. 3.]

Dr. CarRNs. I think I can summarize by saying that I think we can
work out a system which is economically viable, and continue to sup-
port authors, users, editors, and members of the scientific coimmunity at
large.

Mr. DANIELSON. Thank you very much, Dr. Cairns.+
[The prepared statement of Dr. Robert T. Cairnsofqlliws:]

STATEMENT OF Dn. ROrEBT W. CANSB, EXECUTIVE DIRECTOR, AMZi.ICAN CHEMICAL

Mr. Chairman and members of the Subcommittee: My name is Robert W.
Ca!rns. I anm,the Executive Director of the-Amerlcan Chemical Society and, with
the aptharlzatton of its Board of Directors, I appear before you today to preseiint
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the Society's; statement. I have spent 37 years in indus2ry and retired as Vice
President oZ 'lercules Incorporated on July 1, 1971, to accept the position of
Deputy AsPIrtaut. Scretary of Commerce for Science and Technology. I re-
signed from Lt' position cu December 1, 1972, on acceptance of my present ap-
pointment. At.oinpariying me today are Dr. Richard L. Kenyon, Director of the
Public, Professional and International Communication Division, Dr. Stephen T.
Quigley, Director of the Department of Chemistry and Public Affairs, and 2Mr.
Williamr B. Butler, representing Mr. Arthur B. Hanson, General Counsel of the
Society.

W6 appreciate being given this opportunity to comment on certain features
of the Copyright Revision Bll, H.R. 2223. The issues addressed by this legislataln
are both fundamental to-the formulation of national science policy, and of vital
significance with respect to the ability of our Society to resolve many of the prob-
lems which confront it. These issues have been under discussion for some time
now by'the Colmunittee on Copyrighis of thd Board of Directors and Council of the
American Chemical Society, as well as by other similar scientific societies, and a
general consensus on them has been under development. This consensus has been
developed in the context that the protection of copyrighted material will "pro-
mote the Progress of Science and Useful Arts", as specified in Article I, Section
8, Clause 8 of the Constitution of the United States. The viewpoint which we at-
tempt to express is' that of the chemical, scientific and technological commu-
nitj, as represented by the American Chemical Society.

The American Chemical Society is incorporated by the Federal Congress as a
non-profit, membership, scientific, educational society composed of chemists and
chemical engineers, and is exempt from the payment ef Federal income taxes
under section 501(c) (3) of the Internal Revenue Code of 1954, as amended.

The American Chemical Society consists of more than 107,000 such above
describedtmembers. Its Federal Charter was granted by an Act of the Congress
in Public Law 358, 75th Congress, Ist Session, Chapter 762, H.R. 7709, signed
into law by President Franklin D. Roosevelt on August 25, 1937, to become
effective from the first day of January, 1938.

Section 2 of the Act is as follows:
"Sec.; 2. That the objects of 'he incorporation shall be to encourage in the

broadest and most liberal manner the advancement of chemistry in all its
branches; the promotion of research in chemical science and industry; the
improvement of the qualifications and usefulness of chemists through high
standards of professional ethics, education, and attainments; the increase and
diffusion of chemical knowledge; and by its meetings, professional contactb,
reports, papers, discussions, and publications, to pro note scientific interests anad
inquiry, thereby fostering public welfare and education, aiding the development
of our coiuntry's industries, and adding to the material prosperity and happiness
of our people."

Its Federal incorporation replaced a New York State Charter, which had been
effective since November 9, 1877.

One of the principal objects of the Society, as set forth in its Charter, is the
dissemination of chemical knowledge through its publications program. The
budget f6i the Society for the year 1975 exceeds $39,000,000 of which more than
$30,000,000 is devoted to its publications program.

The Society's publication program now includes three magazines and seven-
teen journals, largely scholarly journals that contain reports of original research
from such fields as medicinal chemistry, biochemistry, and agricultural and food
chemistry, as well as a weekly newsmagazine designed to keep chemists and
chemical engineers abreast of the latest developments affecting their science and
related industries. '.i addition, the Society is the publisher of Chemical Abstracts,
one of the world's most comprehensive abstracting and indexing services. The
funds to support these publications are derived chiefly from subscriptions.

The journals and other published writings of the Society serve a very im-
portant function, namely: they accomplish the increase and diffusion of chem-
ical knowledge from basic science to applied technology. In so doing, they
must generate revenue, without which the Society could not support and con-
tinue its publications program in furtherance of its Congressional Charter to
serve the science and technology of chemistry. The protection of copyright* has
proved an essential factor in the growth and development of the scientific-
publishing program of the Society.

The twenty periodical publications of the Society produce more than 40,000
pages a year and subscriptions in 1974 totalled 323,000. Chemical Abstracts
annually produces more than 140,000,pages which go to 5,5t0 subscribers. Its
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abstracts number In excess of 361,000 yearly and its documents indexed in excess
of 425,000. The single greatest source of income for all ACS publications is sub-
scription revenue.

As is indicated by the objectives of the American Chemical Society, we believe
that the effective dissemination of scientific and technical information is critical
to the development, not only of the society and economy of the U.S.A., but also
of modern society worldwide.

These journals provide the knowledge base for technical development of
answers to urgent problems facing the United States and the rest of the world,
such as the energy crisis, the world food problem, the delivery of adequate
health services, and pollution abatement. It is critically important that this
system for organizing, evaluating, and' providing scientific information remain
healthy.

Scholarly journals are the major instruments for dissemination and recording
of scientific and technical information. These journals are expensive to produce.
If the costs are not supported financially by those who make use of them the%
cannot continue, There is no adequate substitute in sight.

The scholarly scientific or technical journal is more than merely a repository
of information. The scientific paper is the block with which L built our under-
standing of the workings of the world around us. In his-pap'ers, each scientist
records his important findings for the permanent record. His successors then have
that knowledge precisely recorded and readily available as a base from vwhich
they may start. So the process continues in a step-by-step fashion from scientific
generation to scientific generation, each worker having available to him or her
the totality of the knowledge developed up to that time. Each scientist stands
upon the shoulders of his predecessors.

But this analogy of simple physical structure is inadequate, for at least of
equal importance is the continuous reflnemel.t that takes place. Before new
knowledge is added to the record,'it is reviewed, criticized and edited by authuri-
tative Scholars; then, once published, it is available in the record' for continued'
use, criticism, andi refinement.. New findings make possible the revelation of
weaknesses in the earlier arguments and conclusions, so that as the structure
of scientific knowledge is built'higher it is also made stronger by the eliminatio,
of flaws. While it has been said that mankind is doomed to repeat its mistakes,
the system of scientific recording in journals is designed to prevent the repetitiun
of such mistakes and to avoid'building upon erroneous conclusions. The scholarly
journal record is the instrument for insuring this reflning process..

In addition, journal papers form an iimp6rtaht part of,the basis upon which a
scientist's standing among his peers is judged. For this reason, scientific scholars
are willing to give their time and effort to help produce theseeialuated'records
and are also willing to leave the management of the copyright on their papers in
the hands of the scientific societies. These sckolars are rarely concerned with
private income from their published papers, bu't they are vitally concerned
with the preservation of the intrinsic ralue of tfie scientific publishing system.

Publishing cdsts 'hae risen and are rising continuously, making the con-
tiouation of the scientific-journal system increasingly difficult. This has, been
recognized by the U.S. Government in ackiowleidging thei philosophy that
scientific-research work is not complete until its results are published, and in
establishing a policy which makes it proper that money may be used from federal
support of research projects to help to pay the cost of joirnal publication. It is
this policy which provides most of the funds for paying page charges,.charges
originally dsligned to pay the cost of bringing, the research journal through the
editing, composition, and other production steps, up to the point of being ready
to print. However, publishing costs are now so-high that these page charges no
longer pay ever "or these Initial parts of the publishing process. American
Chemical Society records in 1974 show that page charges supported one-third ur
more of those costs, for fewer than 30% of ACS journals.

Publishing costs must be shared by the users. If these users are allowed, with-
out payment to the journal, to make or to recelve from others copies of the jour-
nal papers they inay wish to read, it is not likely they will be willing to pay for
subscriptions to these journals. If aud as free photocopying of Journals proceeds,
tlWe nunmber of subscribers will shrink, and',subscription prices will have to rise.

-The reduction of ibsrlp'tibn income may continue to the point of financial
destruction of these journals.

57-78o--76--pt. 1-1
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The problems of the. commercial publishers of many good scientific journals
are eiren more severe, became these publishers do not have the moderate as-
sistance of page charges.

The' octrine of fair use, developed judicially but not legislatively, has long
been ueu.ll to the scholar, for it has allowed him to make excerpts to a. limited
extent for purpo; of the files used in his research. However, the modern tech-
nology of reprography has offered sich mechaiiical efliciency and capacity for
copying that.it is presently endangering the. protection given the foundations
of the scholarly journal by copyright. "Excerpts," Instead of being notes, sent
tences,,or paragraphs, are being interpreted to mean full scientific papers, the
nforementioned-building blocks.

As the copyrighted journal system developed, it was agreed long ago that the
scholar should be allowed to hand-eopy excerpts for use as background Informa-
tion. As a further step, authors became accustomed to ordering the reprints of
their papers to send to their colleagues as a means of assuring a good record
of the progress .of work in the field concerned. This was followed, 20-30 years
ago, by some minor use of the old "Photostat" machine. While that process
strained a little the proprieties of copyright, it was fairly generally agreed
that the mechanics of the practice were such as to help the research scientist
while difficult and costly enough not to undermline the basic structure of. the
journal system.

We hold no objection to a scholar himself occasionally making a single copy
in a non-systematic fashion for use hi his own research. However, inthe pa'st
decade the techniques of reprography have advanced to such an extent that
third parties, human and mechanical, are beginning to be involved in a sab.
stantial way. It now is practical to build what aniounts to a privlate library
through rapid ,copying of virtually,anything the ischolar thinks he might like
to have at hand. While this process haPsobvlously personal advantages, it is now
being done extensively and increasingly, without any contribu'ntion from these
bcholars--or the libraries whicheCopy for them-to the cost of developing'and
maintaining the bitic infdrmation 'system that makes it possible, Even con.
servative projections 'of.tbe development of reprographic techniques within thei
next decade make it clear that the econioimic self-destruition of tlie, system within
the next decade is a real possibility. Overly permissive legislation could make
this destruction a certainty.

Use of a journal by an individual for extracting from it with bhis own hands,
by hand-copying the material speclfically needed and directly applicable to his
research, is one thing. A practice .ih which an agent, human or mechanical, acts
as copier for an individual or group .of individuals wishing to have readily
available, swithcut cod, dcopies of pitensive material more oir ess directly related
to his or their stiulies aid research, is quite a different matter. The latter is
certainly beyond justification on the'mere grounds that tfchnology has made
it convenient, or that the purposes are socially beneficiaL

Documented evidence of the inerease in photocopying is found in "A Study
of the Characteristics, Costs, and Magnitude of Inter Library Loans in Academic
Libraries," pnublished in 1972 by the Association of Research Libraries. There
we find that In 1969-70 the material from periodicals sent out 'ii response ti
requests for "Interlibrary loans" filled by the academic librariles surveyed was
$3.2 percent in photocopy form as comprared withl 15.2 percent in original form
and 1.4 percent In microfoirm.

In that same report the' volume of interlibrary loan activities from academic
libraries is traced. It grew from 859,000 requests received bly acaidenie lending
libraries in 19 *- to 1,754,000 In,199-70. and Is projected to reach 2,640,000) in
1974-75.

Muach thinking and study are being devoted to systems for improving access
to periodicals resources through networks. Thiese networks wouid' make the
scientific Inforiation available widely and rapidly from 'a rel{tively small
number of original journal 'copies. In "Access to Periodical Resouices': A Na.
tional'PIn'",''by Vernon,. A,piq'ur.'Mar'cit1 C., lalci, ind ' a cy" M. gray, a
report prepire at the requ ,o 'the Associatioi of LP.eseii'rc librries, it is
stated that a rnumbei of adentge& irte I It"i t It, ir hotOce !es I-
stndfl of origiials. "Sppn!.v of ifidikidiies." th( -foYlrbi't stites, IRs more es
sentlanly a 'mail order' or merchandising rattler than a lending oqperations." It
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is also noted, that "A single copy, or insome cases a few copies. at acanter can
nfeet, without undue 'delay, the needs Of'a large number of users."

In viewing thepossible growth of service by a National Periodical Resources
Center, the authors estimated that from a collection of ten thousand titles, the
demand would grow starting in the range of 58,000 to 75,000 in the first year to
a range of 2,281,000 to 5,462,000 in the tenth year, with 90 percent of the request
being filled by photocopies.

Such estimates as these show expectations of a great growth in use of photo-
copied material. Obviously the direct uses of the printed journal would.be very
small.

These data give some indication of the trends in use made of the published
literature without contribution of any share of the very considerable cost of
evaluating, organizing, and publishing it.

In another report, "Metihods of Financing Interlibrary Loan Services," by
Vernon E. Palmour, Edwin E. Olson, and Nancy K..Roderer, a fee system is.sug-
gested as a practical .possibility with the fee initially set at $3.50; about half
the full cost recovery, and gradually increasing toward providing the full cost.
No consideration is given in this suggestion to payment of a fee to the publishers
from whose periodicals the copies are made. An adequate additional fee, patl
into a clearinghouse and distributed to the appropriate publishers, could spread
the full cost of support of a journals system equitably over the users.

It is desirable that use be made of modern technology in developing optimum
dissemination. This technology includes the use of modern reprography, but
as technology inherently includes economics the means of financial support of
the system must be a part of its design. Therefore, photocopying systems must
include an adequate means of control and payment to compensate publishers
for their basic editorial and composition costs. Otherwise, "fair use" or library-
photocopying loopholes, or any other exemptions from the copyright control
for either profit or non-profit use, will ultimately destroy the viability of scien-
tific and technical publications or other elements of information dissemination
systems.

The copyright law is directed to the interest of the public welfare. It is not
in the interest of the public welfare to modify the copyright laws so as to allow
the economic destruction of the scientific and technical information system.

The American Chemical Society is properly concerned with the clarity and
vitality of the copyright laws of the United States and of the world. These
laws have provided a sound basis for the continuity of scientific communica-
tion programs, including at present the primary and secondary journals, micro-
forms, and computerized information systems.

The Society recognizes that its members and others concerned with its pub-
lications are both "authors,' and "users" of information, and that it is the So-
ciety's objective to serve their needs as fully as possible. It recognizes the
functions and problems of such vital information channels as libraries, infor-
mation centers, and information systems and networks. It further recognizes
the challenges offered by technological advances in communication techniques.

However, scientific comimunication programs cannot continue without proper
funding, and in the immediate future this funding must continue to come from
"authors" and "users." "Page charges" are an acceptance of the philosophy
that "authors" (or their employers) must share in the funding of the communica-
tion process, and that publication of findings is the final step in the completion
of a significant study. "Users" have traditionally paid their share through per-
sonal and employer (library) subscriptions to printed publications, but '!tech-
nology" and "networks" are C.hanging the need for multiple or even local copies,
making it all the more vital that revenue be obtained in relation to direct use,
wherever and however provided.

Because law is the basis for order among individuals,, organizations, and na-
tions, the Society believes that the laws which affect communlcaton-informa-
tion transfer-must be equitable and clear, and that they must be periodically
reviewed to maintain these qualities. The copyright law of the United States
has not been seriously updated since 1909, and it is badly in need of revision.
Ttc nntlnnilty {f the direct cause for present ethical and judicialarguments over
what is "fair" or "free" as regards communication-arguments wvhich obscure
the basic rights of authorship; the "value added" factors in rev]iewving, editing,
publishing, and informatioAxbase creation; and the fact that the real problem
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i' inaddeuate: funding at most stages of the communication process (including
libraries). ,

The 'Society has irpeatedly and clearly stated its need for copyright pro-
tection against continuation and grow Lh of "uncontrolled dissemination of scien-
tific information"-the iznautthorized regular or systematic or concerted single-
copy -republishing of Society' papers by libraries or networks of libraries. The
Society is opposed to copyright-law revikj'ns relating to "copying" that would
destroy 'the copyright protection for its 'publication programs.

Until co6ibnunication issues can be further clarified, the Society would prefer
that "fair use" remain a judicial rather than a legislative concept. The So-
ciety is sijeciffially opposed to any definition of "fair use" that could be further
interpreted as permitting unauthorized, concerted "single copying" (photo-
copying, electronic copying, etc.).

The Society recognizes the need to develop total systems for information
transfer; therefore, it specifically opposes any broadening or interpretation of
the definition of or the right to prepare a "derivative work" that would reserve
to,"authors" (primary publications) the right to control the writing of original
Informative abstracts that are not complete "abridgments" or "condensations."'
However,' the latter are 'accepted as being fully protected derivative 'works;
they are of significance to the Society's future primary publication of "short

papers."
The Society advocates immediate copyright-law revisions that will more com-

pletely and explicitly define and continue to protect such technological develop-
ments as' computerized information bases, computerized data bases, computer
programs, and microforms, i.e., that will define and specify these as "Exclusive
Rights in Copyrighted Works." Because the scope and importance of these tech-
nological developments are already extensive, the Sodety no longer advocates
deferring related copyright-law revisions until after the studies and recommen-
dations of the National Commission on New Technological Uses of Copyrighted
.Woks.; In-piticular, the Society firmly 'advocates revisions which clarify and
continue the protection of copyrighted computer :.ases at time of input, on the
basis that copyright control at output only might be limited severely by broad
interpretations of "fair use."

The Society opposes most of the specific additional limitations on the exclu-
sive rights of authors and their publishers to provide copies of copyrighted pub-
licationsmthat are contained in recent legislative bills. As proposed, these limita-
tions do not -really meet the needs of "users" and libraries for uncomplicated
copying.

T,,e Society recognizes that these and other limitations on exclusive rights
to provide copies are based on the very real desire of "users," and libraries in
their behalf, 'to, avail themselves of slich "new technology" as photocopying to
prepare or obtain' copies of copyrighted documents quickly and easily. The So-
ciety has repeatedly declared its readiness to cooperate in the development of a
clearinghouse that can grant such permissions in an equitable and simple man-
ner and is presently working actively toward this goal through the Conference
on the Resolution of Copyright Issues under the chaidmanshfip of Barbara
Ringer, Register'of Copyrights, and Fred Burkhardt, Chairman of the National
Commission on Libraries and Inforniation Science. The Society also advocates
the development of "document-access networks" that will quickly supply actual
copies in an equitable manner. The Society therefore advocates copyright-lawv
provisions that will equitably authorize and regulate such important services to
"users."

Despite reservations on some segments of this bill, the American Chemical
Society recommends passage of the sections of H.R. 2223 related to the library
photocopying. This recommendation is made with the belief, based on work with
the Conference onathe Resolution of Copyright Issues, that a practicable system
for licensing and 'fee collection for photocopies of copyrighted works can be de-
veloped which will render fair and equitable charges for systematic photocopy-
ing 'in'the interest of an improved and economically viable system for the dis-
semination of scientific information. Plans now are being devecloped for testing
such a mechanism.

Mr. DA 0mrsON. I believe the next gentleman is Mr. Hoopes, presi-
d t of .the Association of American Publishers.
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TESTIMONY OF TOWNSEND HOO2ES, PRESIDENT, ASSOCIATION OF
AMERICAN PUBLISHERS

Mr. HOOPES. Thank you, Mr. Chairman. I am the president of an
association of 265 members who are responsible for the publication
of perhaps 85 percent of all the books published in this country.

On behalf of our association and speaking to some extent for the
other copyright owners, my purpose is to reinforce support for the
present sections 107 and 108, which Mr. Lieb has addressed in some
detail. Mainly I will summarize our recent experience with the library
community in seeking to be responsive to pointed suggestions from
both the House and Senate Judiciary Committees.

The Senate report accompanying S. 1361, which passed the Senate
last September, expressed the behief that section 108 provides "an
appropriate balancing of the rights of creators and the needs of
users." At the same time, recognizing the complexities, the report urged
the parties-in this instance authors, publishers, and librarians-to
meet together directly in order to develop more precise photocopying
guidelines for fair use; and also to develop workable clearance and
license arrangements for copying beyond fair use.

This urging by the Senate committee repeated a similar proposal by
the House Judiciary Committee in 1967. Responsive to that earlier
proposal, publishers and authors met with librarians in 1972 and again
in 1973 for discussions that became known, somewhat grandiloquently,
as the "Cosmos Club and Dumbarton Oaks talks."

The formula evolved at the Cosmos Club was that, if reprints of
journal articles were readily available from the publisher or his agent,
then thne library would refrain from photocopying of its own. The
formula, evolved at Dumbarton Oaks was that a journal publisher
would encode the front page of each journal article with a serial num-
ber and a reprint price, and that a library making a copy thereof would
so advise a clearinghouse operated by the publisher. At quarterly, or
semi-annual intervals the clearinghouse would bill the library for the
aggregate royalty charges, and would then'distribute the proceeds to
individual publishers. While both the Cosmos and Dumbarton efforts
were deemed feasible by the library participants, they were later both
shot down by officials of the various associations.

Since November, 1974, publishers have r.gain been negotiating with
the librarians under the Joint sponsorship of the Register of Copy-
rights and the Chairman of the National Commission on Libraries and
Information Science. Eight meetings of a 12-man working group were
held between early December 1974 and mid-April of this year.

I regret to say, Mr. Chairman, that there has not been much progress
to date, chiefly because the librarians have refused to accept either
the Senate bill, or the guidances suggested by the Library Commission
chairman and Miss Ringer, as in any way a limiting frame of refer-
ence. We have asked them, for example, to join with us as defining
ty pical situations of two kinds:_(a) Those which would clearly involve
fair use copying, and (b) those which would clearly involve systematic
copying beyoni fair use, thereby requiring permiss;on and royalty
payment.

Their consistent reply has been that they know of no copying done
by libraries which extends beyond fair use. 3Ir. Low in 'his statement
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this morning complained about the practical difficulties, of distin-
guishing single copying from systematic copying, but it is a matter of
record that his group has refused even to discuss guidelines designed
to establish just such practicial distinctions.

Havihg thus failed to come to grips with the substantive issue here
involved, the two sides have recently agreed to conduct a survey of
actual photocopying practices in libraries, and a test of a payments
mechanism modeled along the lines of the Dumbarton Oaks proposal.
But the library community has nlade clear that its participation in this
exercise in no way implies an obligation to pay ro alties under any
circumstances.

I suggest, Mr. Chairman, two possible explanations for this unforth-
coming attitude. Either the library community as a whole is still
attempting to secure total exemption from copyrights and expects to
get its way with the Congress; or the attitude here expressed reflects a
minority view of the library community and is not, therefore, repre-
sentative of the whole. In this latter connection, I must say that we
are struck by the difference in the attitude we have found among local
librarians, and those expressed by the official spokesman of the library
associations in Washington. In the field, we have encountered wide-
spread sympathy for and understanding of the basic concept of copy-
right, and of the need for colpyright protection, accompanied bv a felt
need for guidelines that will more precisely determine the dividing
line between fair use and infringement.

I would like to make brief mention in this same context of the Com-
missionon New Technological Uses of Copyrighted Works which was
established by law on December 31, 1974. Our association has sup-
ported and does support this commission. But we believe it would be a
serious mistake if Congre~s should seek to avoid coming to its own finite
conclusions on key cops right issues on the grounds that such questions
ought logically to be referredato the new commission. In our judgment
such a course would represent a serious abdication of congressional
responsibility, and would increase rather than decrease the ensuing
confusion. In a true sense it would merely shift the debate to another
forum, and one not nearly so well placed as the Congress for bringing
the controversial questions to clear resolution.

In the nature of things, Mr. Chairman, the ramifications of the copy-
right issue in the context of rapid technological change will assure that
the new commission has a great many questions to debate and resole .
But the commission s work will proceed on a far more hopeful basis
if the Congress accepts its own responsibility for setting workable
guidelines in the new law. In our j udgnelnt congressional endorsement
of the existing language of sections 107 and 108 would constitute the
'necessary'guiidelines for print media.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Hoopes follows :]

STATEMENT OF TOWNSEND HOOPEs, PRESIDENT, THn ASs00IATION OF AMERICAN
PUBLISHEBS

Mr. Chairman. My name is Townsend Hoopes. I am President of the Association
.of American Publishers, the extent and influence of whose membership M1. Lieb
has described. I should add parenthetically that, in addition to representing
publishers, I have written two books and intend to write more, so that my con-
victions abouit the ned for copyright'protectioni are based'on authorship as well
as publishing. I agree with Ms. Ringer that protection of authors' rights is at the



very core of the Constitutional provision for copyright protection, and that the
need for such protection is a direct consequence of the need to assure continuance
of intellectual creativity, a 'functlon which cannot be performed by a committee
bhut only by an individual.

On behalf of the 'Associatioi, and also speaking to some extent for the other
proprietary owneri here assembled, my purpose is to reinforce support for the
priesent language of Sections 107 and 108 of H.R. 2223, which Mr. Lieb has ad-
dressed in some detiril. Mainly I will summarize our recent experience with the
library coDn munity in seeking to be responsive to pointed' suggestions from both

'the House andtSenate .Judiciary Committees.
T'he Senate report accompanying S. 1361 expressed the belief that Section 10Q

provides "an appropriate balancing of the rights of creators and the needs of
users"; at the same 'time, recognizing the complexities, the report urged the
parties-in this instance authors, publishers and librarians-to meet together
directly in order to develop more precise photocopying guidelines for "fair use",
and also to develop workable clearance and license arrangements for copying
beyound fair iue. This urging by the Senate Committee repeated a similar proposal
by the Itouse Judiciary Committee in 1967. Responsive to that earlier proposal,
publishers and authors met with librarians in 1972 and again in 1373 for discus-
sion3 that became known, somewhat grandiloquently, as the Cosmos Club and
Dumbarton Oaks talks. The formula evolved at the Cosmos Club was that, if re-
prLits of a journal article were readily available from the publisher or his agent,
the library would refrain from photocopying of its own. The formula evolved at
Dunibarton Oakli waa that a journal publisher -would encode the front page of ea:I h
journal article with a serial number and a reprint price, and that a library making
a copy thereof would so advise a clearinghouse operated by the publishers. At
quarterly or semiannual intervals, the clearinghouse would bill the library fnr the
aggregate royalty charges and would then distribute the proceeds to individual
publishers. While both the Cosmos and Dumbarton efforts were deemed feasible by
the library participants, they were later both shot down by officials of the several
library associations.

Since November 1974, the publishers have again been negotiating with the
librarians under the joint sponsorship of the Register of Copyrights and the
Chairman of the National Commission on Libraries and Information Science.
Eight meetings of a twelve-man working group were held between early Decem-
bex 1974 and mid-April of this year. I regret to say, Mr. Chairman, that there has
not been much progress to date, chiefly because the librarians hP.ve refused to
accept either the Senate bill or the guidances suggested by NCLIS and MIs.
Ringer as in any way a limiting frame of reference. We have asked them, for
example, to join vith us in defining typical situations of two kinds: (a) those
that would clearly involve fair use copying, and (b) those that would clearly
involve systematic copying beyond fair use thereb3 requiring permission and
royalty payment. Their consistent reply has been that they know of no copying
done by libraries whici extends beyond fair use.

I suggest, Mr. Chairman, there are two possible explanations for this unforth-
coming attitude. Either the library community as a whole is still attempting to
secure total exemption from copyright, and expects to get its way with the
Congress; or the attitude here expressed reflects a minority view within the
library community and is not there'fore representative ot the whole. In this latter
connection, I must say that we are' struck by the difference in the attitudes we
have found among local librarians and those expressed by the official spokesmen
of library associations, in Washington. In the field, we have encountered aide-
spread sympathy for and understanding of the basic concept of copyright and of
the need for copyright protection, accompanied by a felt need for guidelines
that will more precisely determine the dividing line between fair use and infringe-
ment.

I would like 'to make brief mention in this same context of the Commission on
New Technological. Uses of Copyrighted Works which was established by law on
December 31, 1974. Our Association has supported and does support this Com-
mission, but we believe it would be a serious mistake if the Congress should
seek to avoid coming to its own finite conclusions on key copyright issues, on the
ground that such questions could logically be deferred for consideration b5 the
new Commission. In our judgment, such. a course would represent a serious
abdication of Congressional responsibility, and would increase rather than
decrease the ensuing confusion. In a true sense, it would merely shift the debate
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to another forum and one not so well placed as the Congress for bringing the
controversial questions to clear resolution.

In the nature of things, the ramifications of the copyright issue in the context
of rapid technological change will assure that the new Commission has a great
many questions to debate and resolve. But the Commission's work will proceed
on a far more hopeful basis if the Congress .ccepts its own responsibility for
setting workable guidelines in the new law. In our Juigment, Congressional
endorsement of the existing language of Sections 107 and 108 constitutes the
necessary guidelines for the print media.

.Mr. DANIELSON. YOU have some more time, if you like--Mr. Lieb
has a comment to make.

Mr. LmEB. May I respond as one of the maiy lawyers who was in-
volved in the wonderful case of Williams c& Wilki7w, in view of the
questions that were raised this morning about it?

First 6f all, Mr. Pattison, although it is true that the Supreme Court
decision said the judgment of the Court of Claims is affirmed on a
four to four vote, the established law is that such a decision by the
Supreme Court lacks any precedential value whatsoever as far as the
Supreme Court is concerned.

Second, I would like to point out to those who are not intimately
familiar with the briefing in the case, that the Solicitor General in his
brief to the Supreme Court defended the practices as shown by the
record on appeal, and there was a very limited, narrow record of only
copying of eight articles of at most three times of one, the other twice
of one.

The Solicitor General defended the practices that appeared in the
record as not systematic and said in two places in his argument that
had the case had before it facts involving a library consortium, such
as was recently established by New York Public Library, and Har-
-ard, and others; had it had before it'a case of true systematic copying
the argument would not be made.

So, the lVilliams dc Wilkins decision, such as it is, resting on a four
to three decision of the Court of Claims, is to be read most narrowly
not only because of the narrow facts in the record, but because of
the reservation and doubts of the Solicitor Genei'al with respect to
the rn-inciple involved.

. DANIELSON. Thank you. Mr. Pattison? I think we can.safely say
-we have about 10 minutes between us, you take the first 5.

iMr. PARrsON. I guess I'm just primarily concerned in terms of the
mechanical problems once some satisfactory or otherwise agreement
is worked out by Congress, and the mechanical problems of preclear-
ance, what is an adequate charge, how the proceeds are distributed,
recordkeeping with all the varieties of libraries that we have-tiny
ones and great big ones-I u ould like to have some of your comments.
I think MIr. Hoopes has been very helpful on that, but it seems to me
some kind of agreement has to be worked out, some complicated mecha-
nism undoubtedly will have to be worked out to resolve those questions.

Mr. HOOPEs. If I may, ]Mr. Pattison, I would like to rie 'r that ques-
tion to one of the gentlemen who participated in the wvor lg group.

Mr. K[np. Mr. Pattison, may I start by pointing out, the papers that
Dr. Kenyon submitted contain a description of a prototype, a proto-
type in which the mechanics are described. They start in part from fhe
device of a code printed on the first page of every article, indicating
the price, the identification of the publisher, and so forth.
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The next step would be the Xeroxing of an extra copy of that page.
In other words, when the article is Xeroxed, the first page will be
Xeroxed twice. Those first pages will then be shipped in bulk to the
clearance center which would process them. The processing could be
done in various ways in which I don't want to get bogged down,
including optical scanning.

Beyond that, I also should point out, that is only one possibility. The
study group was in iolved, and hopefully will continue to be involved
in developing that system. And, as Mlr. Hoopes pointed out, one of the
purposes of the study to be undertaken by the National Commission on
Libraries and Information Science is to test the system and refine it.

One more thing, and I will turn it over to Dr. Kenyon. The history
of copyright is full of technological revolutions, this is not the first one
by far. Phonographs, motion pictures, television, radio all developed
during the 1909 act; and frankly, some of them are much more com-
plicated and more devastating in their impact on prior methods of
distribution. The jump from printing journals to photocopying,
quantitatively, is nothing compared to the jump from publishlling sheet
music to performing music on long-playing phonographs and radio and
television. That was a tremendous jump, economically. Yet, copyright
owners and users were able to work out systems for licensing, facing
problems much more complex than what we have here. It's poppycock
to talk about the complexity of these problems, compared to the com-
plexities that face the performing ri ghts societies.

And our problems can be handled much more easily, I think, in the
long run. But the important thing is to at least try, and not come up
to the author and L.ck away; and come up to the author and back away
in the manner Mr. Low described. If you go through the process of
trying you don't take away other people's property just by lightly
saying, "I, a librarian who has worked in the public field and public
funds for 40 years know that you businessmen can't cope witn this
problem, so our solution is to take your rights away from you", that
just isn't something we can lightly accept.

I think that if the attempt is made to work it out-that may also
eliminate other complications. Here are 10,000 journals placed on mieo-
film by copyright owners' permission. Other journals would be in here
if their proprietors were not fearful of the fact that once the journals
were photocopied by University Microfilms and sold to libraries, the
consequences on a photocop ;ing exemption would be devastating.

Mr. DANILSON. I think that the gentleman is referring to the rather
large catalog of microfilm work that is put out by Xerox.

Mr. KARP. University Microfilmns, which is a subsidiary of Xerox
Co. Thank you, I have taken too much time. I'll turn it over to Dr.
KIenyon.

Dr. KIENON. I don't think you have gone into a detailed description
of the mechanisms. The elements of such mechanism are included in our
report here. It is our view that the publishers said they believed that a
kind of system could be developed with, the elements of this mecha-
nism, could be effective in receiving payment for photocopies. Library
people have said they doubt it.

But atleast we have developed elements for such a system which have
been presented to the Conference on the Resolution of Copyright'
Issues. And in the press release from the Library of Congress that was
issued in very recent days, it states that the National Commission on
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Libraries and Information Sciences-is prepared to assume responsibil-
ity for financing and to. :cosponsor with the Conference a project to
compile library statistics on photocopying, including testing a; pay-
ment mechanism. As had been indicated, the, interlibrary loan is a
very important instrument in providing information, and the added
matter of recording the photocopying thaL is done, and fitting that
information into a central clearinghouse, we believe, can. be developed
in a relatively low-cost system, especially in view. of the existing elec-
tronic mechanisms and continuing advancement with such mechanism.

Mr. PATTISON. I just have one more question. On page 6, lIr. Karp,
you referred to a Xerox. per page fee as a royalty, and tam wondering
if that is accurate. In other words, is that the charge Xerox makes
when they lend a machine to you, whether you are taking pictures of
your hand, or some copyrighted material, there is still a fee.

2NMr. IKRP. You copy a page, the library copies a page on the Xerox
machine-I think this is useful to illustrate that point-and Xerox
gets paid for every page they copy for the use of its property, 2 cents a
page, or whatever the arrangement is. The material on the page to the
librarians is of lesser significance, so they say it shouldn't be paid for.

If I may, Mr. Chairman, Mrs. Linden who has been prominent in
the deliberations on photocopying and represents speweral publishers
wishes to make a comment.

Mr. DAqIELSON. GO right ahead, ma'am. You know we are on bor-
rowed time because the House is in session.

Mrs.. LINEN. I'll try, 2 minutes, thank you very much. The dis-
cussion this morning, its major portion centered on the photocopying
and duplication of scientific and technical journals. If you would be
good enough to look at sections 107 and 108, they deal-section 107-
with fair use of all copyrighted material, sheet music, and the library
photocopying issue, the most immediate one by consensus of all, re-
lates to scientific and technical journals. But that is not to say that the
language promulgated in section 108 relates only to scientific and tech-
nical journals. Focuing too narrowly on the most immediate element
expressed this morningit is my fear-and I hope unfounded-.-that the
larger and fundamental issue might be overlooked, and that is a
change in the express language of 108, and the elimination of the sub-
sections requested by the library group would affect all intellectual
copy right, books, scientific books, encyclopedias of all kinds, children's
books, all literature that we are : -cussing. And it does so not only
retroactively where we are dealing with legilation, but proposes to
regulate prospective uses of all intellectual property.

And therefore I urge strongly that we not look so closely to. the
minute of Professor Low's illustrationswhicli we all concede are fair
use, and forget the basic issues that sections 107 and 108 relate to.
Thank you.

Mr. DANIELSON. Thank you, ma'anl. For the. record, will you. give
us your name and your affiliation ?

Mrs. LINDENI. M name is Bella Linden; I'm partner in the firm.of
Linden & Deutsch and represent some of the major educational
publishers.

Mr. DAmNIELON. I understand we are going to have you back
tomorrow, so, this iso: of an advance showing, t ,hat right?' No;,
you are welcomeiback,;-

[LaIughterJ.
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Thank you. We don't have a quorum call, we are in session, but.
I have a couple of-quick questions and comments I would like to maike.

Dr. Caims, you produced some interesting figures relative to circula-
tion. It would be helpful to me at least, and I think to the other mem-
beir- of the committee, if you could provide us with some data on
that. And I hope you will be good enough in doing so, to be very con-
servative in your computations, so that we will have good, hard:
figures to deal with. If you would comply with that request, we would
appreciate it.

Dr. CAIRNS. We will give you those.
[The material referred to follows:]

AMERICAN CHEMICAL SOCIETY,
Washington, D.C., June 25, 1975

IHon. ROBERT W. KASTENMEIEB,
C(hairmaan, Subcommittee on Courts, Civil Liberties, and the Administration of'

Justice, Committee on the Judiciary, U.S. House of Repre8entatives, Wash-
ington, D.C.

DEAR CONGRESSMAN KASTENMEIER: During the hearings held in May 1975 on
H.R. 2223, Congressman Danielson requested supplemental information of the
AMnerican Chemical Society for inclusion in the record of those hearings. There-
fore, I have enclosed for your information and that of the Subcommittee a chart
comparing circulation of scholarly journals published by the American Chemical
Society during 1969 and 1974. The request for supplemental information, which
in.dicates the magnitude of the decline in circulation of these journals, was Inade
during the discussion of the potential effects of continued photocopying on circu-
lation of scientific journals.

I have also taken the liberty of providing you with a copy of "Copyrighting
Physics Sournals" by Dr. H. William Koch, Director of the American Institute of
Physics. Please note that the article has been reprinted from Physics Today-not
photocopied by us. I believe you will find that the article further indicates that
the decline in journal circulation is a result of .widespread photocopying of single
articles.

On behalf of the Society, I wish to thank you again for the opportunity of
presenting our views on copyright revision as it relates to the issue of photocopy-
ing. The Society would be pleased to cooperate in any way with you and the
Subcommittee on Courts, Civil Liberties, and the Administration of Justice in
resolving this issue.

Sincerely yours,
ROBERT W. CAIRNS.

Enclosures.

AMERICAN CHEMICAL SOCIETY

SCHOLARLY JOURNALS-CIRCULATION COMPARISONS 1969 AND 1974

1969 1974

Accounts of Chemical Research .... ............................ ................... 18787 11,430
Analytical Chemistry .......... .............................. 34,947 32,367
Biochemistry ................. 6,497 6,964
Chemical Reviews.............................................................. 6,349 5,709
Industrial and Engineering Chemistry, Fundamentals ............. ......... 9,998. 6,349
Industrial and Engineering Chemistry, Process Design and Development .............. 9,998 6,428
Industrial and Engineering Chemistry, Product Research and Development ................ . 10,258 6,427
Inorganic Chemistry .................................................... 5,756 5,074
Journal of Agricultural and Food Chemistry ........................................ 4,857 5,013
Journal of the American Chemical Society ...................... 9,419 15,659
Journal of Chemical Information and Computer Sciences ........................... 2,063 1,948
Journal of Chemical and Engineering Data ...................................... 2,619 2,143
Journal of Medicinal Chemistry .......................................... ....... 3,743 4,043
Journal of Organic Chemistry ............. ...... . ............. .............. 0,557 9,440
Journal of Physical Chemistry ......................................... 6, 448 5,271
Macromolecues ............................................................... 2, 478 2,432

Total .................................... 154,774 126,697
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* MAR25 1974 *

Copyrighting physics journals
Unauthorized photocopying and republishing by
other institutions threatens the wide dissemination of research
results and the financial stability of our publishing program.

H. William Koch

Changes in the manner of publishing that proF agate inadvertent errors, and lems are those. discussed in this arti-
and disseminating physics information inaccurate tranoiatlons into another cle, that arise from wholesale cover-
have been coming faster and faster language. But the financial implica- to-cover copying of all, or parts of, AIP
during the last decade or so. and with ticns are clear. I shall present here and member-society journals by foreign
them they have brought an increasing- some estimate of the substantial re- intictutions, other publishers and it.
ly urgent need for changes in copy- duction in AlP and member-society in- braries.
righting procedures and practices. come represented by subscriptions lost
Every user of American Institute if as a result of unlicensed publication of The problomi
Physics and its member societies' jour- conmplee issues of our journals in f,,- All of the nrimary and secondary
nals is bound to be affected in some eigl ma,kets, of unlicensed use of ab- journals of thc AIF and its member .o-
way, as will be the authors contribut- stracts, a.ld of increascd photocopymg cieties are cop)righted-see figure I lor
ing to the journals, when journal copy- --all matters related to the cpyrnght the complete lhit. The copyright
right ambiguities and inconsistencies question.. The sum could be as high owner (AIP or member society) thereby
are clarified. Will the individual as St million per year, compare th:s to enjoys, accordnmg to one definition, t

physicist. or his library, be able to con- the total subscription income of AIP "the exclusive right, granted by law for
tinue purchasing primary journals and and its .soieties, in 1973, of S4 million a certain number of ;ears, to make and
secondary.information products at fair (from priniary journals) and S2755000 dispose of and otherwise to control
market prices-or will he be subsidiz- (from secondary nernicesi. and you will copies" of the journals. But this pro-
ing the commercial use of these prod- see why AIP and its rmember socirties tection has disadvantages as well as
ucts in some other form, or in some cannot afford to neglect copyright advantages arising from the fundamen-
other country" Will the one quarter of issues. In fat. if the balance becomes tal limitation of statutory copyright
all AIP society members who (&ccord- very much worse, one can see how khe generally to the 'expression of ideas nu
ing to one count) themselves c.nti,b- entire physics publishing *piratwvna of a published work."': The cop)right pro-
ute, as authors, to the physics litera- All' and its societies would become rr.- tects against outright copying. or para-
ture at some time or other be corn- periled with repercussions ilat would phrasing, but not against a subsequent
pletely clear as to their rights to pro- extend far beyond the AlP society original work that utli.es the same
tect the scientific integrity of their own membership. idea. :
published works? Or will they find I should point out atthis stage that There is a marked contrast between
that questions concerning the re use of there is no intention of attempting to copyright and patent issuing practices.
their works dissolve into a fog of inter- .mit the photocopying or reproduction Patnts are thoroughly researched and
national disagreements? of single journal articles by Individual eventually granted to protect the ideas

The issues involved in journal copy- ph:,iistib for their own use. Indeed, themselves, copyright is perfunctorily
rights have scientific as well as fnaa- we take a favorable attitude to the mi- registered, without research, when the
cial significance, they are also funda- creasing use of the primary journal published work and its copyright no.
mental and critical at this time. Soci- material, such a. in abstract journals tice are presented at the Copyright Of-
ety officers are concem:ng themselves or in translations by foreign publishers. rice and a S6.00 fee is paid. Also, to
more and more with the issues and feel This is, after all, in keeping with the establish proof of violation of copyright
the need for involvjng society members Institute's stated aim, thc advance- one must prose actual copying of the
in the problems and the resolution of ment and diffusion ot -,,e :'nuwledge of. work, proof of patent violation, on the
these problems. physics ..." But satisfactory agree- other hand, may be found irrespective

The scientific issues are at times ments must be woiked out between the of whether the defendant's work ms inm
subtle, relating to rewritten abstracts copyright owner and the republisher to deed a copy or is an.independent crea.s-
that attempt to duplicate authior.' protect the scientific interests of the tion. Incidentally, there is commoun-
original abstracts, unconrected pages authors and the lnancal ivestments law protection against copying of. un.

of the publisher. Unless agreements published works.
H. William Koch is JJirctof ol the Amer, are completed. problems are bound to In seeking adequate copyright pro.
can Institute of Physics. develop. Typical of the existing prob- tection for the journals, AlP and its so-
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cieties are naturally trying to protect stitutional .sers, such as libraries, uni- l dollar payments to AlP for lost sub-
their financial investment. Currently versities and research laboratories both scnptzonsforsomejournals
an $8 million per year enterprise, this in the US and abroad. Not only does , royalty-free permission for AIP and
physics-publishing business is worth inadequate sharing exist in the US to- the Optical Society of America to con-
more than $30 inillion when integrated day, but the situation is being aggra- tinue their translations from Russian
over the. past five years. However, vated by the rapid growth in the tenden. into English of 15 Soviet physics jour-
there is another aspect that must also cies of various nations to reproduce and. nals, including about half of the Soviet
be considered. AIP and society jour- disseminate, within their boundaries.' physics published in journals, in return

'nals contain almost 90% of all the scientific and technical information for:
physics research and education results originating in other countries without ) reproduction pnvileges in the USSR
published in the US. The journals recompense to the original publishers forsomeofourjournals
provide a means for establishing scien- for the resulting losses in subscription I reductions in the number of com-
tific standards; they are the public rec- income. Because 55V% of the 300 000 plete copies of AIP and society journals
ord of research performed by nembers subscrptions sold by AIP for itself and. produced in the USSR, competing with
of AIP societies, and they are the basic its member societies each year are to our own sales in Asia and both western
resource embodying the knowledge of foreign readers and institutions, the and eastern Europe.
physics that AIP and its member so- significance to AIP and societies of Negotiations now in progress are e-
cieties are chartered to advance and these international developments is pected to set up a similar pattern '
diffuse. enormous, representing several m jn future agreements with China, IndLA

So what is wrong with copyright as dollars peryear. and other countries.
far as we are concerned? The three My second specific e;ample concerns
basicreasons for its inadequacy are: Three axamp'ee Physics Abstracts, produced in London
b The antiquated copyright laI of by the Institution of Electrical Engi-
1909. which could not anticipate new To be more specific about these de- neers. This publication uses, verbs.
copying technologies such as computer velopments let me give in some detail tim, every abstract froni every journal
ized information systems, photo-' three examples, these are cases where published by AIP and its societies.
copyingandmicropublishing AIP and society journals are repro Alx;stracts taken from AIP and society
I Rapid expansior. in the applications duced by others on an inclusive, cover. journals represent a large fraction-
of these techniques, without regard for to-cover basis. They cuncern the pho-. more than 2S%o-of the total numbers
copyright protection and, therefore, 'tecnpying, for sale, of our journals by of journal abstracts in Physics Ab-
without recompense for lost subscrip- the USSR, the copying of abstracts by strects.
tions the Institution of Electrical En;ineenr In recent times, increases in the
J Inconsistent. uncoordinated appli- in London for use in f'h)sis Abtracts, amount of physics literature to be covy.
cation by AlP.and its societies of the and the reproduction of articles by the ered anan m the unit cost of including
values. and rights represented by the National Lending Library in England each abstract combined to force up the
journal properties: for its customers in the UK. These subscription prices to PhysicsAbstracts,

Here I will be dealing with the sec. three examples are typical of the prob- the key IEE service (now at S380 per
ond and third of these three points, the Irns we are beginning to face on many >ear compared to $12 per year in 1967).
reader is referred elsewheres for several fronts ei mesai e operations threaten The result was the virtual elimination of
excellent summaries of the present to displace the roles of AIP and its so- the individual physicist subscnber from
copyright laws and attempts at their re. cieties as publishers. the market for comprehensive abstracts
vision. Last year the USSR signed the Uni- services and the concentration of IEE on

versal Copyright Convention (effective. institutional subscribers. On the other
Now copying technologIes 27 May 19 3). and one result has been hand, AIP's obligation to attempt to

that we now have some detaiLs of the serve individual members with useful
Individual Physicists have tradition- extent of cover-to-cover photocopying abstract servicescontinued.

ally approved of the rapid and wide of journals i} the Soviet Union. The In order to meet that obligation, AIP
dissemination of science information data in Table I, provided by the has negotiated with IEEtosupplyAlP's
made possible by the photocopying of USSR. show that some 15 AIP ald so- abstracts in computer-readable form
journal articles. Their attitude could ciety journals are currently being pho- anid to be recompensed equitably for the
be summed up as "It's great, who cares tocopied and sold--eser page of every substantial savings accruing to IEE as a
about the financial and legal details°" issue-in the USSR. The number of result. Part of the agreement would re-
This kind of emphasis on easy copying copies of each issue is put at an aJer- suit in income to assist in the improve-
and dissemination may have been ap- age of 400, and sales are made at artifi- ment in secondary services of the sort
propriate ten years ago before other cially set subscription prines to USSR listed inm Table 2 and supplied by AIP to
significant considerations became as and east European customers. The individuals. Thus the agreement would
compelling as they are today But we additional income AIP would have rc- have financial as well as scientific im-
must now recognize that a means has to ceised had it sold these copies amounts plications and would provide lEE with
be developed for obtaining recompense to more than =3000OM per year. licensed uso of AIP's copyrighted ab-
for the production costs of the journals, We have other data relating to corn-. strscts. Abstracts written by authors
despite the elusiveness and pervasive. plete translations of AIP and sos iety and reviewed by editors arejust as much
ness of the new copying technologies. jo. inals made in the USSR. but no de- a curt of the journal article as are
Otherwise society dues, member sub- tailed information on the books of col- figures, tables, and individual para.

.scription rates and page charges for Iected papers, either photocopied or. graphs, all of which are protected ,by
physicists will have to increase, or the translated from our journals, that we copyrights.
journals and the societies will have to know in some instances are bring pro. We hope that negotiations with lEE
atop their olkrations. duced in quantities of about 5 000 cop. will lead to the continued use of our

Although AIP and its societies have irseach. autlor-produced abstracts together
been actively developing techniques for With the signing of the Universal with some arrangements for sharing of
accomplishing and stimulating wide Copyright Couoention by the USSR the financial return from the institu.
dissemination of physics results.' these there is some hope that we can develop tional gale of.physics secondary ser.
developments must be coupled with an equitable agreements with them co-. vices. Thus Al'P could support the dd.
appropriate sharing of expenses by in. ering: ve;opment of this kind of service for its
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meiibiiships at reonlable ubscirip. thWUS, and 7n that sme fieldan'n. of lEE'rnegotitisg team as they were
tion prices. in analogy to the way Inst. *ertigation is in piogress "to discover stated during the summer of 1973.
tutional'income from the primary jour- whether there is not a largenumber of That team agreed with the concept of
nrls'allowi AIP ind its societies to pro. journals for which one copy could ade- AIP receiving $1900000 per year'for the

'vndemembtrs with primary erv'ices at quaetely serve US. British and Canadi. use of the cewputea tape, and we can
lowsubscriptionrices. an users."' thernfore assume this to be a minimum

'Other abstracting and indexing ser- The position AlP and its societies estimate of the annual loss in AIP in-
viis, such as Chemical Abstracts Ser. takes on devtlopments s*ch as these, come from thissource.
vice, Engineering Index. Bulfim Sir- intended to provide better acces ser. My third example above, cover-to-
taeftique and Rel/oratrn Zhurna', vices to the journals. is, of courne,fa- cover reproduction of articles from AlP
ihould 'recognie that we encourage *orable. Indeed. we are eager to see and society journals, gives rise to a los
them to use the abstracts from 'AIP such senvices growing. and plan to sup. of income that is much harder to fiure
and society copyrighted journals, so port them with the products and ser- than it was for the fiarst two examples.
long 'as they do not produce English. *ices that are their raw materials. The b:s of subscriptions that the AIP
languisge secondary services in the However, just as with the Soviet pho- and its member societies have suffered
science of physics that detract fiom tocopies and the use of copyr4hted ab. over the last five years has been sub-
srvices AlP could produce for its own stracts mentioned earlier. we should be stantial-aee figure 1. We have lost

'society memberships with its own copy- recompented for subscriptions lost be- about 20% of the total number of sub-
righted material. Therefore. we plan cause of these services if we are to scriptions we had in 1965. Domestic
to institute procedures for licensing maintain financial viability. non-member and member subscription
the use of our copyrighted material'by losses account for most of this decline,
other'services, and we expect that in The financial shuaton whlile foreign subscriptions and total
most cases these licenses wdil be readily How much money is involved in lost society membership have been rela-
granted. subscriptions from, say, just the three tively stable. We therefore make the

The services offered'by the National examples cited above? assumption that the subscription 1osA
ilending Library. Boston Spa, UK. pro. From the information supplied by is attributable largely to wholeiale
vide me with my third example of new the USSR on their photocopied-journal copymg of single articles by irntitu-
copying techniques that' affect our op. siles, we know we have lost $300000 tiaon in the US. An estimate of the
erations h-re at AIP. This library has each year from that category alone. dollar value of the subscriptions lost

"develidped an overnight mail service Add another estimn'-d $100000 for for this reason is about $400000 per
through which copies of articles from losses due to their translation journals year.
any journal can be supplied to custom. and book collections made up of AIPM The total estimated losses for these
era in the UK at low cost.' Such an published articles, and we find a total three effects is thus about $1 million
operation is the forerunner of future loss to AIP from the Soviet operations per year, an estimate that is admitted-
similar services in every major country of more than $400000 per year. For Iv crude. If this money were available
of the world. The najorEnglish.lan- the laes of income to AIP and societies to AIP and the member societies, page
I-age abstracting and indexing service resulting from the lack of a licensing charges to authors and subscription
in the science of biology is eagerly agreement with IEE for Physics Ab. prices to readers could both be de-

'awaiting s
the arrival of such services in strocts we can look at the conclusions creased, with obvious benefits for the

Table 1. Repr6duciion od AlP and society journals in the USSR

No. of coples
Subscription rates sold by USSR No.o

(In rubles) No. of copies to eastarn subscrlptlonr
AIP- produced by European purchased

Journal USSR Society USSR countries throgh AlP

American Joulnal of Physics 11.76 17.25 42S 90 2
Applied Optics 27.0. 41.25 474 71 4
Applied Physics Letters 12.76 21.40 233 30 19
The Journal of the Acoustical "9.40 35.C0 462 114 2

SocIety of America
Journal of Applied Physics 53.96 46.90 695 120 7
The Journal of Chemical Physics 9.36 92.25 42S 91 12
Journal of Mathematical Physics 24.60 38.25 253 57 Z
Journal of the Optical Society of 16.08 34.50 495 74 2

America
The Journal of Vacuum Science 5.40 29.25 276 69 4

and Technology
Physical Review. A. 85.20 92.25 436 57 28
Physical Review C. D 127.80 103 40 338 51 7Z
Reviews of Modern Physics 7.48 9.75 469 74 15
Physical Review Letters 31.72 47.25 424 60 20
The Physics of Fluids 26.16 38.25 314 60 3
Physics Today 12.36 10.15 251 47 15
Bulletin of the American 11.60 13.15 248 39 5

Physical Scdety

51.00 - 0.74 enr,
eto bh4ed rm Yid K. MraSK. Areed~ S;eee Alrodie, Sr,;e abS.rr, WeAGe DO.C.
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aldvancement and diffusion of the tion of each individual abstract of t
lInovedgeofphysics.:' Table 2. Secondary services copyrighted issue of Physics Abstractt,

for example. as it does to the protee-
Copyrll prin iples tion of each individual abstract in an

To protect the financial viability of Meetlni programs of abstracts (for exam' AIP or society copyright journal. For
Tn protec pubishcingpoe , iAPS, PASA. ete) this liason, abstract services (such asAIP and society publishing operations, PhysiIcal Review Abstracs hil bsts ervice e

the appropriate principles involved m Annualrournllndexew Chemical Abstracts Service) have in-
the copyright process nerd to be pre- Cumulative journal Indexes sisted that their copyright notice ap-
sented and understood in some detail. Current Physics Titles pear on copies made, under license and
We should remember that the partcu. Current Physcs Advance Abstracts for a fee, of pages and abstracts fronSPiN computer tape of abstracts from
lars of the copyright claimed for a joumrnal articles their abstracts journals-everi when
given physics article wil affect four Bibliographies (ists of aries) on a given these abstracts are taken verbatim
different individuals or groups: the subect from copyrightedjournals.
author of the article, his employer, the Journal tables of contents Lastly, we should consider the rights
publisher.of the journal and individual 'of individual users and republishers.
users and republishers. Let us consid. An individual scientist has an accept-
er each in turn. ed right to copy a copyrighted article'

First, the author of the article. He for his own use under the traditional
originates thr material that is pub- data base of al, informatin-retrieval copynght concept of "fair use." Repu-
lished and usually makes the decision syestem. He can thus be assured of the blishers as in the three examples in
on where it should first appear (with scientific ralidity of both abstract and this article, will at times use the argo-
either active or tacit agreement of his classification. This author-written ab- mont that they are operating under the
employer). He decides whether the stract then becomes as much a part of' "fair use" concept. Clearly, when ia
subject matter of the article should be the copyrighted material of his article republisher uses every page or coery
patented, whether it should be sup- as the individual paragraphs of the abstract in a systematic, production
plied to a publisher for a fee, or to a mail, text, or the figures, tables, and so manner, whether for commercial or
publisher (such as AIP) who expects a on.? noncommercial purposes, he is doing
fee in the form of page charges. Once The second individual affected by something more 'than "fair use" and
he males this decision, the author copyrighting procedures is the author's is in ingement of copyright if he
should comply with the conditions ,f employe:. He normally helps to dcfray does -3 without permission of the copy-
the pii5!isher-normally stated in the the cost of publication of his right owner.
journal or by a separate letter. employee's manuscript, if it is to ap'

If the author decides to publish with pear in an AIP or member-society jour- What are the prospects?
ALP or one of the member societie, he nal, by making a page-charge contnbu- Our exammation of the copyright
should be rsked by the publisher to as- t,on, in return he mey want to retain issues that face AIP and its member
sign, in writing, full publication and some rights over the published maten- societies has shown how complex are
-republication rights to the publisher. al. For example, the employer m,ght the problems that anse under US copy-
This request should be made at the give permission for first publihcatun right laws. then how much more
time the editor accepts the manuscr.pt only, reservr.g to himself the r.ghi for. complex must be the international Im-
forpublication. republication if such conditions are ac- plications! The examples quoted ear-

Should tbe article be subsequently cepted by the publisher. If no condi- lier in this article demonstrate in some
republished, either by itself or as part tions are stated when tile malluscri t is degree how the AIP and member so-
of a .ollection of articles, the original submitted, the publisher mus. assume ceties' publishing program interacts
publisher should give the author the that there are rnone--except those dic- with the programs of foreign publish-
opportunity to register errata or corec- tated by custom or tradirlon. erm, libraries. and so on, each operating
tions to the material as ru.i pub!ished. When the employe: is the US Gov- under the copyr.ght law of his own
Thereafter, the publishe'r-hould serve ernment we have a special case. Arti- country. These other nations too are
for the articles in his trust as the sn cias written by US Government taking a hard look at copyright legisla-
tific and financial negotiator with employees as part of their official tion in the l:ght of modem develop-
republishers,. duties are in the public domain and ments, with the result that we can ex-

The author should have the right to are not coered by copyright. pect a shifting pattern of interrelating
make nonprofit or noncommercial use The publisher is the third individual national copyright laws to affect our
of his work, provided he affics to eadh fcr whom copyright interpretation is physicsournalsforsome timetocome.
cop, in the position legally required, important. He may elect to publish One example of the kind of change
the copyright notice used by the ALP or only that material for which lie has full we might expect is the licensing
society publisher when the article was publication rights, both for initial and scheme, varieties of which are being
first published. To make or authorize republication. AIP owned journals op- tried out in at least three countries--
commercial use, for profit, of his work erate under the principle that unless Sweden, France and Canada. The
the author must first obtain the writ- otherwise stated, sob-.iiun of a man- Swedish scheme permits mult.copying
ten consent oftheAIPorsociety. uscript is a representation that it has of work, protected by Swedish copy-

I mentioned earlier that the copy. not been copyrighted, published, or nght only on payment of a small fee.
right protection is limited to the ex. currently submitted for publication Sun cys indicate that 150 million
pression of ideas in the published work elsewhere,. page-copies are made in Sweden each
and protects against outright copying When a publihsher such as the AIP or year, rough estimates for the US
of the work but not against copying of a member society copyrights a,, issue suggest that several billion page-copies
the ideas. The author must be aware of one of its journals, the rights apply are made here per year. Even if the
of this limitation. to the whole issue. Such a copyright new scheme works In Sweden (and it is

The author should be given the op. gives the publisher, as agairat third still too new for conclusions to be
portunity to write his own abstract, parties. "the same rights as If he had drawnl we cannot be sure that a siml-
and also to assign the appropriate clas secured a separate copynght on each lar plan would be appropriate hers,.
sification and indexing terms required individual piece."$ This statement While we are monitonng possible US
whlen the article is inserted into the applies equally to the copyright prutec 'deveopments in the national copyright
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laws: AIP and. its member societies
have to keep in mind the framework of
the entire US publishing business andbe aware of how they fit into that

'ramework. We would deceive our-
selves if we believed that new copy-right laws will be drawn up solely for
the benefit of this institute and its so.
cieties-or even for the entire scientific
publishing effort.

The problems of the scientific jour-
nals are quite dissimilar from the prob.
lems faced by the publishing industry

.as a whole; in the area of photo.
copying, for example. where according
to one estimate an average physics ar-
ticle is of special interest to only sixreaders and would be copied by an
equally cmall number.

Any conceivable new copyright law
in the US would be directed primarily
to the larger needs of the general pub-
liohing industry. One could imagine
circumstances in which rules framed
for this community would wipe out the

,specialized scientificjdumals.
Currently changes in the law are less

important as a day-to.day threat than
changes in reprographic technology,
which is moving very fast in the US
and indeed over the whole world.

'Each new advance in copying technol.
ogy is potentially a new area where AlP
and society copyright protection might
be eroded yet further.

The institute and its societies m6st
establish clear and complete copyrights
on all their publications, protect these
rights once established, and contin.
uously and closely monitor all develop.
ments that could endanger their own
financial investments and the scientific
accuracy of their members' published
works.

Important contrabutions to this article weremade by vorioas members of the AIP staff
and committees and. particularly, by Mor.
ton Dacid Goldberg of Schuab and Gold-
btrg. New York City. Their assistance isgratefully acknouledged.
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. The Random House Dictihnary of theEnglish Language (Jess Stein. ed). Ran.dom House. New York (1966): page 323.

2. Omnibus Cop)right Recision: Comparo.
.tie Anal)sis of the Issues. Cambridge
Rtesearch Institute (American Society forInformation Science). Washington D.C.(1973): page 97.

3. See Copyright: Current Vieupints onffitoM., Lows and Legislation (A. Kent.
H. Linour. eds). Bowker, New York
(1972): and reference 2.

4. H. W. Koch, "Suppon the Communica.
tions Revolution." editorial in rePYlcS
roAYv, February 1973, page 88,

. Biological Abstracts, 56(4), 15 August
1973.

6. Information. Part l. (12),66 (1973).
7. Reference 2, page 90.
8. Reference 2, page 161. t
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Mr. DANIElSON. Thank you. Now, Mr. Lieb and Mr. Hoopes, you
both referred to an item that troubles me here, the definition of
"systematic reproduction," what do you mean by that? knd please
give it to me kind of quickly, if you could.

Mr. LIEB. When a library, whether it is the large central research
library, or the mother library in the network, wvheny plan or effect it
regularly produces copies-regularly as distinguished from spo-
radically cr on occasional instances-regularly produces copies
which are provided to the user in lieu of the orig-inal, the book or the
journal-

Mr. DANEELSON. You are talking about a continuing operation, as
opposed to an intermittent or sporadic one.

Mr. LmR. Correct, and the Senate report makes that clear.
Mr. DANIELSON. Is that what you have in mind, also?
Mr. lKARP. I would quickly refer you to the Senate report; it gives

the general definition as an example.
Mr. DANIELSON. YOU are adopting the definition, then, in the Senate

report.
Mr. KARP. And I would point out that the Senate then urged the

parties to sit down and work out more detailed guidelines.
Mr. DANIELSON. Funny they should have that foresight because I'm

on the verge of making that same request. [Laughter.]
So, could you consider that request as having been renewed?
Mr. Lieb, was copying of the type we were discussing today a sig-

nificant problem before the advent of the quick copying equipment ?
Mr. LIEB. I don't think so, sir.
Mr. DANIELSON. I am going to make an observation, then. Quick

copying is here to stay; in fact, it is going to get quicker, and easier
and better; it is bound to. So, I think what we have to do. instead of
fighting the inevitable like the motion pictures fought television for
along time-we just have to find a way where we can accommodate
this thing, and live ai ith it. Copying is not going to go away.

Mr. HoorEs. That's right, Mr. Ca Lairman, and that is precisely our
position. The publishers are in no way opposed to wide dissemination;
wye would simply like a reasonable licensing arrangement to cover
works that are going to be copied in very large quantities; that is to
say, under -systematic copying arrangements.

Mr. DAS.IELSON. I was glad to hear that other people don't worry
about the first amendment because I find it quite a problem in this
committee.

One other item I had here. What about page charges, Dr. Cairns?
Dr. CAIRNs. The page charge came to the fore in about 1962 hand

applied, I think, almost entirely to the publication of technical socie-
ties, which was honored by a Government policy, which was first
enunciated in 1964 by the Federal Council on Science and Technology,
which allowed the page chayrges which were in the order of $20 to
$50 a page, printed pnage, of a publication, allowed this as a valid
charge against research grants of Federal agencies. It was subse-
quently tlhen reiss.ed in slighlltly modified form by Dr. Guy Stevers
within the past vyear. Tllat charge was studied by the technical socie-
ties. and generally speakling it is not mandatory; in other M or(d, l)pub-
lication proweeds. even though page charges are not honored. But it
is a source of income.
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Mr. DANIELSON. To whom ?
Mr. LE.& T3 the societies who are publishing journals, and is

entered into the .budget of the general publication.
Mr. DANIELSON. What does the author of these artiles derive in the

way of monetary or other valuable considerations 2
Mr. LIEB. He gets fame and prestige.
Mr. DANIELwON. That's what I thought.
Dr. CAIRNS. That is the name of the game.
Mr. DANIELSON. Oh, I have written a few, and I received exactly

the same amount. [Laughter.]
Mr. KARP. Speaking for the authors, let me make this point. First

of all, I should point out Mr. DeCassey who sits behind me represents
the-association, no, page charges are not available from Govern-
ment grants to commercial publishers, for profit.

Mr. DANIELSON. By "soCiety" you are talking about a FJ,-cadled non-
profit organization.

Mr. IOIRP. The point I would make is this. First of all, the amend-
ments and exemptions proposed by the library associations apply
to all single copying, a tremendous amount of which is done of literary
and artistic material, short stories, essays, the works; those authors
write for money. As Dr. Cairns has pointed out, there is a very
definite monetary motive for authors to write.

Mr. DANIELSON. One last question. In the type of copying tliat we
are talking about, technical journals and the like, as opposed to the
ones Mrs. Linden will tell us about tomorrow, which cover the whole
gamut of intellectual products, who are the users in the sense of-
are they something scandalous like "The Scarlet Letter" .r are they
truly technical books? 'Who uses them, in the sense of what category
of person uses those copies ?

Dr. CAIRNS. I didn't hear what you said.
1Mr. DANIELSON. Are we talking about fiction here, or are we talk-

ing about strictly technical types of information ?
In the Constitution it says here, "To promote the progress of science

and the useful arts"; now, are we talking about "c(one With the
Wind," or are we talking only about-

Dr. CAIRNS. What we are talking about are the general terms of
science. I think Mrs. Linden spoke about the useful arts.

Mr. DANIELSON. lye have a quorum call on. Thank you very much
for your patience. You know, by holding over for 12 minutes you got
exactly your allocated amount of time. I appreciate your help very
much; I'm sorry we couldn't give you more time.

Just winding up,. tomorrow we will meet again, at 10 o'clock, and
for the record, we have statements from the American Business Piess,
the Federal Librarians Association, the Special Libraries Association,
the Wisconsin Interlibrary Loan Service, ~Music Library Association,
Association of Research Libraries, Williams & Wilkins Co., American
Institute of Chemical Engineels, Advocates for the Arts, Department
.of Health, Education, and Welfare, Dr. Ray Wloodriff, Montana
State University, and the American Association of Law Libraries.

[The following statements were received for the record:]
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STATEMENT or AzmCAr Busnrs ,~r8ss, Irc.

The American Business Press, which is composed 'of some 400 specialized
businebs publications published from coast to coast, is extremely concerned
about the growing practice of unrestricted photocopying ,vhich h_ been evidenced
in recent years, and only compounded by the Williams and Wilkins decision.

Unless a way can be found to protect the ability of periodical publishers to
spend the money to gather, edit and produce technical and scientific Informa-
tion, and then distribute it throughout the nation, the flow of that information
can be seriously curtailed.

Some American Business Press member'publications, like Oil and Gas Journal,
are sent to paid subscribers. Others, like Iron Age, are sent via the controlled
circulation route to readers who specifically request the receipt of that publica-
tion. In the first instance, both the reader and the advertiser supply the funds,
through the publisher, to permit the gathering and editing of technical and
scientific articles, which are then copyrighted. In the second instance, the
publication's primary income comes from advertisers. In both cases, necessary
information is distributed to people employed in every phase of the technical
and economic activity.

If the information and the articles gathere& by editors are photocopied with-
out the consent of the copyright owner, wve will have situations arising like
the one dramatized in the attached Exhibit A We have deleted the name of
the company which sent' the memorandunm out, but we present for the considera-
tion of the Committe what is happening.
,The only effect of curtailed subscriptions or curtailed circulation which this

practice will cause is a severe restriction upon the securing and circulation
of important editorial information because scientific and technical publications
will not have the wherewithall to gather and edit the information to be photo-
copied. If this happens, the important news and scientific and technical infor-
mation gathering function performed by the specialized business press will be
seriously impaired, and there will be considerably less information to photo-
~copy for those who do not respect copyrights.

We think the attached example tells the story better than we can. Hopefully
the Committe and the Commission established in the last Congress will come
up with solutions to this most serious problem. The American Business Press
stands ready to be of whatever assistance it can in this effort.

Attachmeint: Exhibit A.
ExIsmrr A

Tro: All Home office executives. APRn. 10, 1975.
Re: Market Research Library Periodical Service.

A service provided by the Market Research Library primarily for Market
Research personnel is being expanded and offered to all home office executives.

The Library presently receives the 79 publications on the attached list. Check
off the ones that interest you and return them. You will receive the monthly tables
of contents of your choices.

From these tables of contents, choose the articles you want, circle the titles
and return them to the Library. Xerox copies of the articles will be sent to you.

Please use this service to help supplement your current reading and to elimi-
nate or cut back on your present subscription costs.

H.R
MAmIET RESEARBO LIBRARY PEIUODIA LIBST

(Table of contents service)

1. Aspo Planning Advisory Service (Monthly).
2. Aspo Planning Magazine (Monthly).
3. Aspo TAB Bulletin (Semi-Monthly).
4. Advertising Age (Weekly).
5. American Book Publishing Record (Monthly).
6. The American Statistician (5-Year).
7. Annals of Economic and Social Measurement (Quarterly).
8. Atlantic Monthly (Monthly).
9. Banking (Monthly).
10. Bank Marketing (Monthly).
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11. Barrons (Weekly).
12. Boardroom Reports (Seml-Monthly).
13. Bureau of Census Catalog (Quarterly).
14. Business Conditions Digest (Monthly),.
15. Business Periodical Index (Monthly).
16. Business Statistics (sheet of paper) '(Weekly).
17. Business Week (Weekly).
18. CSA-Coops and Voluntaries (Monthly).
19. CSA-General Merchandising-Variety Executive Edition (Monthly).
'20. CSA-Subermarket Stores Edition (Monthly).
21. Changing Times (Monthly).
22..Conference Board Record (Monthly).
23. Consumer News (Bi-Weekly).
24. Consumer Reports (Monthly).
25. Direct Marketing (Monthly).
26. Discount Merchindiser'(Monthly).
27. Discount Store News (Bi-Monthly).
28. Drug Topics (2xMonth).
29. Dun's Review (Monthly).
30.'Editor & Publisher (Weekly).
31. Funk & Scott Index '(Weekly).
32. Financial Trend' (Weekly).
33. Food Advocate (Monthly).
34. Forbes (2xMonth).
35. Fortune (Monthly).
36. Fund Raising Management (Monthly).
37. Gasoline News (Monthly).
38. Harvard Businesq Review (Bi-Monthly).
39. ,Home and Auto (Monthly).
40. Housewares (Monthly).
41. Incentive Marketing (Monthly).
42. Industrial Marketing (Monthly).
43. Journal of Contemporary Business (Quarterly).
44. Journal of Marketing (Quarterly).
45. Journal of Marketing Research (Quarterly).
46. Journal of the American Statistical Association (Quarterly).
47. Journal of Retailing (Quarterly).
48. Kiplinger Washington Letter (Weekly).
49. Library Journal (2xMonth).
50. Majors.Composite Market Survey (Weekly).
51. Marketing Information Guide (Monthly).
52. Marketing News (2xMonth).
53. Marketing Review (10xYear).
54. Mass Retailing Merchandiser (Monthly).
55. Merchandising Week (Weekly).
56. Modern Grocer (Weekly).
57. Money (Monthly).
58. Monthly Labor Review (Moithly).
59. National Geographic (Monthly).
.60. National Mall Monitor (Monthly).
61. National Observer (Weekly).
62. NPN (Monthly).
63. Nation's Business (Monthly).
64. Newsweek (Weekly).
65. New York Magazine (Weekly).
60. Progressive Grocer (Monthly).
67. Psychology Today (Monthly).
68. Restaurant BuSineks (Monthly).
69. Salesman (Monthly).
70. Sales Manag6r (2xlMonth).
71. Shopping Center World (Monthly).
72. Smith'onian (Monthly).
73. Stores (Monthly).
74. Supermnriketing (Monthly).
75. Supeimarkiet News (Weekly).
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76. Survey of Current Business (Monthly).
77. Time (Weekly).
78. Travel and Leisure (Monthly).
79. Wall Street Transcript (Weekly).

STATEMENT OF JULIUS J. M.ARKE, ON BELIALF OF THE AMERICAN AssOCiATION
OF LAW LIBRARIES

MIr. Chairman, and members of the Committee, I am Julius J. Marke, Law
Librarian and Professor of Law, New York University. I am Chairman of
the CoJright Committee of the American Association of Law Libraries, and
am appearing on its behalf.

'iThe American Association of Law Libraries (A.A.L.L.) was established in
1906 and presently has a membership of approximately 2,000 law librarians
servicng University Law School libraries, Bar Association libraries, County
Latw Libraries, C)jurt libraries, State Law Libraries, and Practitioners Libraries
throughout the nation. Its ijeludquarters is located at 53 West Jackson Boule-
vard, Chicago, Illinois, 60,4W.

The A.A.L.L is established for educational and scientific purposes and is
conducted as a non-profit corporation to promote librarianship, to develop and
increase the usefulness of law libraries, to cultivate the science of law libra-
rianship and to foster a spirit of cooperation among the members of the pro-
fession. It has twelve regional chapters, known as Association of Law Libraries
of Upstate New York, Chicago Association of Law Libraries, Greater Philadel-
phiaD Law Library Association, Law Librarians of New England, Law Li-
brarians' Society of Washington, D.C., Law Library Association of Greater
New York, Minnesota Chapter of A.A.LL., Ohio Regional Association of Law
Librarians, Southeastern Chapter of AALL, Southern California Association of
Law Libraries, Southwestern Chapter of AALL and Western Pacific Chapter
of AALL. Foreign Law Librarians, residing in the followingcountries, are also
members of the American Association of Law Libraries: Canada, Australia,
Belgium, Colombia, England, Ethiopia, West Germany, Finland, France, Israel,
Italy, Jamaica, W.I., Japan, Korea, Netherlands, New Zealand, Nigeria, North-
ern Ireland, Republic of the Philippines, Singapore, Sudan, Sweden, Switzerland,
Tanzania and Turkey.

The American Assocliation of Law Libraries is also a publisher of scholarly
and technical publications. It publishes The Lawt Library Journal, The Indcx
to Forcign Legqa Publication,s, the A.A.L.L. Publications Seria8, Current Pub-
lication., in. Legal and Relatedl Fields and the A.A.L.L. Ncw8letter. In addition
the Indcex to Legal Publications is published by the H. W. Wilson Co. with the
cooperation of the A.A. L.L.

Although the A.A.L.L. has reservations about other parts of H.R. 22'23, I
shall address my comments to those sections of the bill affecting library photo-
copying.

The A.A.L.L. joins other national library associations in recommending leg-
islative safeguards and exemptions for those library uses of copyrighted works
necessar* to guarantee the public access to library resources for educational,
scientific and scholarly purposes.

The major concern of the A.A.L.L. is that sections 108(g) (1) and 108(g) (2)
negate the grant to libraries in section 108 to make single photocopies of copy-
righted materials.

I. LEGISLATIVE SAFEGUARDS AND EXEMPTIONS

Section 108(g) (1) limits the right of reproduction and distribution under
sectio, 108 only to "the Isolated and unrelated reproduction or distribution of
a singie copy of library materials on "separate 6ccasions". It does not extend,
however, to cases where the library, or its eniployee i8 "awuare or has substan-
tial reason to believe that it is engaging in the related or concerted reproduc-
tion or distribution of multiple copies . . . whether made on one occasion or
over a period of time and whethei intended for aggregate use by one or more
individuals or-for separate use by the individual members .of a group."

Section 108(g)(2) denies to libraries the "systematic reproduction or dis-
tribution of single or multiple copies" of material described in section 108(d).
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The AALL is concerned that library systems are evolving in many forms and
as a result not ev lib:rarians have enough information on library networks all
over the country to airrive at an acceptable understanding of the situation.
Therefore, it is impracticable at' this point of time to define "systematic" with
reference to these "systems". Actually, librarians are only attempting to use
available resources adequately and maximize their collections rather than
economize at the expense of the iubllshers by promoting photocopying of their
library materials. An example of one of these "systems" is multi-county libtar.es
organized to isupport a single library syctem. Iin this context, librarians are
concerned about foreclosing interests by definition. Leb.slative rest .lti6its with
reference to "systems" when read into the copyright revis!oi law, could create
problems in the future as technological developments in thits re so un'
certain and unforseeable at present. They also are in 3'.ect t with the
express Congressional intent as a matter of public rplicy Er urage the
creation and proImotion of such "systems" as set forth L. tbh .. Education
Act referred to under I(d) 8upra.

The AALL also insists that "systematic" 'librar% -' ocopying restrictions
under section 108(g) (1) and 108(g) (2) must be relaxed to reflect a recognition
of a library's right to make single photocopies of materials in its collection
and the applicability of the "fair use" doctrine. Librarians are concerned that
"systematic" can be used to whipsaw them. Sections 108(g),(1) and (j) (2) de-
part fiom "single" and "multiple". If "systematic" swallows up "single' and the
applicability of the Fair Use doctrine then librarians protest. "Systemalic" can
only refer to "multiple"' copying.

The AALL also protests that the concept of library single photocopying as
"fair use" is now limited under section 108(g) (1) to "isolated" and "unrelated"
single photocopying.

Then again, what is meant by words and phrases in Section 108(g) such as
"period of time"? One day, one week, one month, one year? What is meant by
the library or its staff "know or has reason to know", of "multiple copying"?
At what point and under what circumstances is the library administration nut
on constructive notice of multiple photocopying? What kind of records m,_.. )e
kept by the library of these activities, or type of consultation required of sta.f
members involved to prevent such "related or concerted" reproduction? What Is
meant by "distribution" in the section? "What is a branch library? Is the Law
Library on a university campus a branch library of the University Library
System?

Librarians cannot depend on the courts applying "rule of'reason" construec
tion to these nebulous words and phrases in section 108(g). Librarians have
serious reservations about this approach and must Insist on specific guidelines
to prevent "prior restraint".

"Systematic" library photocopying as set forth in section 108(g) (2) allows
for a construction depending on "availability" as the key factor in determining
when a "system" exists for this purpose. Therefore, any system which provides
the comfort of availability of a publication to a library, which therefore does
not have to provide for it in its budget, would be "systematic". As a result, a
listing of library holdings of serials, such as to be found in the Union List of
Serials (which has been on the open market for more than 40 years), even
though not prepared for commercial advantage, or for the purpose of interlibrary
loan, still provides this availability, and therefore becomes a "system,.. Hence,
any Identifiable source ef books in print plus knowledge of it by librarians to
identify materials they lack for interlibrary lodns would amount to a "system".
This pervasive effect is' considered Intolerable by librarians as it could have
serious adverse consequences for research and the dissemination and flow of
Information, especially as services by libraries. Then again, it must be recog-
nized that merely because a library "system" exists, it does not necessarily
follow that all photocopying within the system is, "systematic".

The A.A.L.L. also protests that as there is no objection to interlibrary borrow-
ing of speciflc,hard copy materials under these so-called "systems", why should
librarians not be able to make a single photocopy of these materials when
randomly requested on interlibrary loan as a substitute for hard copy, especially
as .ermitted In sect. 108(d) of the Copyright Revision Bill.

In a sense these criticisms of section 108 of the revision bill were reflected
and implied in the Register of' Copyrights' testimony on S. 3976 before this
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Committee on November 26, 1974 (93rd Cong. 2d Sess, Serial No. 59, 1975)
when she stated:

"Ms. Ringer." ... ,Section 108 of the revision bill (dealing withthe making of
,single photocopies by libraries) is by no means sufficient to solve the larger prob-
lems of reprography, especially in libraries .. . Neither the enactment of the
revisit= iIll in the form in which it passed the Senate nor a definitive decision
of the Supreme Court in the Williams and Wilkins Case is going to settle the
larger issues here...

"Discussions ,,re under way in the private sector, now on this subject, in recog-
nition that nothing the Congress does.... is goingsto solve this issue for the fu-
ture, and that it is an issue, that very desperately needs solving. But both of these
important issues, namely, computer uses and reprography urgently need to be
studied in depth by recognized experts". (p. 6-7).

The AALL recommends that "thiese important issues' be submitted for solu-
tion to the recently created National Qornnmision .on New, Technological Uses
of Copyrighted Works inasmuch as P.L. 93-573, 88 Stat. 1873, enacted into law
on December 31, 1974 charges this Commission to study and-compile data on the
use bf copyrighted works" in conjunction with automatic systems capable of
storing, processing, retrieving, and transferring information, and... by various
forms of. machine.repriduction. ... "., In the,interim period sections 108 should
be redrafted to meet the objections set forth above.

II. LIBRAY PHOTOCOPYING ISSUES AND TEE COPYRIGHT RBEVISION BILL

A. Purpose of copyright protection.and the public interest
Generally,, the purpose of copyright protection is to encourage and reward

authors of intellectual works and other creative artists to produce such works
for the benefit of society, by granting them, the exclusive right during a specific
period of time to copy, or otherwise multiply, publish, sell' or distribute them,
as well as to prepare derivative works based upon the copyrighted work. They
are also given the exclusive privilege to perform and record these works and
to license their production or sale by others during the term obf the copyright
protection. Basically, the purpose of copyright, as is tested in Article 1, SectionI
8, Clause 8 of the U.S. Constitution is "to, promote the progress of science and
the useful arts". This necessarily implies that the copyright holder's rights are
never absolute for the monopoly granted serves the added purposes of stimulating
the development of scientific and other types of knowledge and to encourage the
dissemination of this knowledge to the public.

To avoid frustrating this purpose,. the courts have adopted the concept of a
"fair use" doctrine which !permits individuals,and institutions, other than the
copyright owner, to use the copyrighted material in a reasonable manner without
the owner's consent. In essence, the "fair use:". doctrine attempts to balance the
rights of the owners of copyrighted works to their Just economic rewards against
the rights of scholars and researchers to use these worksi.conveniently in their
scholarly endeavors. As the "fair use" doctrine is an equitable rule, each case is
determined on its own facts. The courts in the U.S. generally apply the following
guidelines laid, down initially by Mr. Justice Story in 1841 in Folsom v. Marsh,
9 Fed. Cas. 342 (CCD Mass.) in deciding wnether an infringement or fair use
has occurred: "We must... in deciding questions of this sort, look to the nature
'and objects of the selections made, the q.antity and value of the materials used,
and the degree in which the use may prejudice .the sale, or diminish the profits,
or supersede the objects of the original work."

On the issue of piublic interest, it is relevant to note a question raised by
Professor John C. Stedman. What are the rights of an author and those in
privity with him? He isuggests.that it is a. policy question of '"more or less", not
.a legal question of what are his rights.in, the educational process. "How much
it is necessary and desirable to give to the autlior in order to stimulate and
encourage him to write and publish In ,the educational field!" Look at the
"effects" of granting or denying copyright protection rather than refer gen-
erally to the "interests" of the author. Educationili activity, in practical effect
and in terms of public interest, Siust,be distinguishef' from other activities with
reference to copyright profection. Consideration must be given to the strong
public purpose behind educatkonal activity. "Beware!!" he cautions authors
and publishers, if the copyright toll becomes too onerous for educational activi-
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ties to absorb, the result may, be foregoing use of the material completely. (See
AAUP Bulletin, 53:129 (June 1967)).
B. Library photodopying an4 copyright protection

Replication of copyright works is daily taking place in libraries as part of
the research and educational process. At pjresent it is primarily reflected in
reprographic reproduction (reproduction .by photographic methods or processes
analogous to photography), anid is an established and recognized practice in
library administration, teaching and research.

Reprography in libraries and for educational purposes should not be confused,
however, with computerized retrieval of' data and information, which in its
present state of development is hardly a serious threat to owners of intellectual
property but which could eventually become so. Researchers, librarians and
educators in the future will then become involved with new techniques of elec-
tronic document-storage and computerized information-retrieval systems just as
they are presently learning about the tremendous -potential of miniaturization
and remote transmission of data.

Currently, the most pressing problems facing owners and users of copyrighted
works lie in the reprography area as distinguished from electronic systems.

Scholars, researchers and librarians, relying on the doctine, of fair use, hayve
always felt free to copy by hand the works. of.others for their own research and
study needs. When copying machines become available, it was a simple transi-
tion for these scholars, etc., to extend their note-taking to photocopying from
copyrighted material. Publishers maintain- that the new machine-copiers made
replication of their copyrighted materials so easy and inexpensive that their
sales are being detrimentally affected to the point that if allowed to continue
they will be forced out of business. As a result, the creator of information
would lack the income from his ideas to maintain a degree of independence-
Educators particularly object to any limitation of their right to make machine-
copies on the grounds that they,. like librarians, are not doing so for profit;
nor for any direct or indirect commercial advantage, but rather to promote
the educational process.

The traditional library position on reprography in libraries is to the effect
that not only under the Fair Use doctrine, but also as a natural extension of
customary library, service, a library may make a single copy of copyrighted
material it has purchased, for the scholarly use of any of its readers or another
library, requesting such service, if done without profit. Such service, employing
modern copying methods has become essential. The present demand can be
satisfied without inflicting measurable damage on publishers and copyright
owners. Improved copying processes will not materially affect the demand for
single-copy library duplication for research purposes. Librarians also argue,
no matter who is involved, whether it be the librarian,, the publisher, or the
creator of information, the. mdin concern should- be the public interest in access
to information. Cipyrlght protection should not be an impediment to transfer-
ring information.
a. The economics of library photocopying and the public interest

Publishers allege that although libraries are not in the business of photo-
copying for profit, still by doing so, they are depriving publishers of the oppor-
tunity to sell additional copies and even to maintain their current subscrip-
tions. In the Williams & Wilkins case, however, involving a U.S. government
library's unauthorized- photocopying of copyrighted medical periodicals for and
at the request of -medical rEsearchers and practitioners, the U.S. Court of
Claims not only held this practice constituted "fair use", but that "there is
inadequate reason to believe. that it (the publisher) is being or will be harmed
substantially by these specific practices." Actually, this conclusion is borne
out by. the realization that if most of the users in libraries who photocopy
copyrighted materials would be deprived of this opportunity, they would not
purchase the original material. Then again, researchers, scholars and academi-
cians rarely purchase all or even a few of the books and/or journals they use
in their research. They receive complimentary copies and reprints of a-ticles or
they borrow library copies. Only if these sources fail to provide the materials
sought, do they resort to photocopying. The publishers' complaint that photo-
copying is depriving them of profits because of lost sales is therefore not a
completely valid conclusion. Many of the potential sales the publishersenvision
are not of the type that ordinarily occur. It appears to be, that the publishers,
despite all this library photocopying, are no worse off than before.
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While libraries and large industrial- organizations are principally involved in
replication of copyrighted materials (also there is-much private and casual copy-
ing by students, faculty and others in college and university libraries) still they
continue to purchase many new titles and journal subscriptions, as well as main-
taining the older subscriptions. It should be also recogniied in this context that
these institutions cannot physically shelve more than a few copies of a journal,
etc., due to lack of space and therefore would never purchase a great number
of subscriptions to a journal merely because at one time there was a demand for
additional copies of a given article.

In this context, we bhould also review the economics of publishing. It is an
established fact that publishers of scientific and technical journals, publish
limited editions of their issues so that they often are unable to sell additional
copies on demand as early as two months after publication. They do not invest
in maintaining stock of back issues of their publications, and hardly ever reprint
them. Thus, depriving themselves 9f the. opportunity to sell their back issues
on demand. Still they are insisting on the payment of fees additional to the sub-
scription price of the publications, for photocopying rights of these back issues.
Then again, publishers, especially in the areas of scientific and technical refer-
ence works do market research before publishing new titles and publish them
only when assured, that libraries will purchase them in addition- to specialists in
the field. When they determine that the sale of a particular vmork will be limited,
the list price established is increased to reflect this in order to insure a profit.

Surveys have also established that as many ts 80% of authors of scientific
articles are more interested in dissemination e. heir articles than in receiving
royalties. In the scientific field, it should also be noted, authors not only do not re-
ceive remuneration for their articles, but often are required to pay for the cost
of having them published or absorb the cost by purchasing a stated number of
reprints. It has also been noted that subjects dealt with in scientific literature
and some of the other disciplines such as law have become so bsecialized that most
researchers in those fields are interested sometimes only in one article out of the
many published in a particular journal. Reprography in libraries and documen-
tation centers appears to be the only obvious way today for researchers to have
access to the many scholarly resources of their field.

Publishers complain, however, that they are bearing the economic brunt of
this development. The hardware and paper used for reprography are bought and
paid for by libraries, etc., vhy shouldn't publishers be gi en additional income
for the right to make copies of their copyrighted works ! They also add that even
though scientists, etc., etc., pay for publication of their research papers, they
should be interested in the survival of the scientific journals which give them an
opportunity to disseminate their findings and research reports.

Librarians respond to this copyright confrontation as follows: Non-profit li-
brary institutions are not in business and have nothing to gain by photocop.N ing
for others. Their purpose is only to promote research in the sciences and human-
ities in the public interest. They are involved with access to knowledge and its
t'.!,liographical control so that scholars, educators, scientists, etc., can use such
data in their research and in the process create new information and materials.
Why should librarians, under these circumstances be caught in the middle of
the conflict between owners and users of copyrigih d materials, and be .equired
to take sides? When' ive become concerned waith technology and econolnihs, * e
must realize that they are not material to the library's ulterior purpolsc of in-
foinmation dissemination.

Library institutions do have an interest in the reproduction of copyrighted nla-
terials for their own internal, nonprofit purposes. They have a vital concern in
conserving copies of periodicals and of works in their collection which are out
of print, under certain circumstances. They also have an interest in reproducing
multilated or missing pages of works in their collection. Then again, in order
to conserve their collection, they recognize the need to photocopy materials in
their collection for othdr libraries, requesting them on inter-library loan. Ground
rules should be negotiated for these purposes but not at the expense of limiting
the free flow of information, and certainly not with the addedl cost to libraries for
idininisterind a system invoqvling paynientof fees, licensing, etc., for the benefit
of owners of copyrighted works.
D. The ncw technology and the copyright rcvision'bfil

What position should this committee take with reference tO computer technol-
ogy and related copjyright problems?' When the integrity of a basic collection
of materials, copyrighted and otherwise, compacted and stored in electronic
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information-center computers, will be.tpreserved, by Xeyographic printers provid.
ing facsimile reproduction by remote transmission tn hard-copy fornm, or by
video scanning of ephemeral copy on a closed-circuit TV monitoir elsewhere;
when'the library, collection will remain intact because the computer, in essence,
will assume the roleof a duplicating rather than a circulating library; whfien onie
copy of a book fed into such a system will service all simultaneous. demanll itriir
it; when microfiche and computer print-outs will replace copyrIglted, hard-
copy publication of research reports, as ivell, as of scientific andtechnical ma-
terials currently appearing in journals, monographs and-books, and when audio-
visual dial-access teaching machines, operated by remote control, will provide
hundreds and even thousands of stude'ts with simultaneous audio and visual
access to a journal qrticle or excerpts from a book, it is obvious that the pub-
lishers' traditional market will be affected by these developments and the copy-
right laws will have to respond to this "non-book" production.

Merely ~on tie issue as to when an inifrihgeinent v'ill bccir with reference to
input, storage and retrieval of a copyrighted work fed into' h computer without
permission of the copyright owner remains still to be iesolved. Output or re-
trieval of the copyrighted work may be in the form of' alstracts, excerpts, or
the work as a whole. It may be delivered to the user in tangible form sucli as a
photo-duplication or in ephemeral form such as the temporary projectiono.of an
image on the screen. Should the output of an information storage and retfrieval
system be considered a copyright infringement or derivative 'work if sucli
output is an index, abstract, limited quotation or analysis 6o the c6pyrighted
work? "No," reply some copyright jxperts, except to the extent 'that the output
is likely to diminish the demand for a copyrighted work, because'then the doe-
trine of fair use should govern. Some experts note that the term "coiy" is ', word
of art construed by the courts in the U.S. to mean a copy which is "visually
perceivable" and in "tangible form" and therefore when we are concerned with
computer output of punch c:trds or tape, we are "copying". Thus, the experts
cannot agree when a computer system has infrin.ed on a copyright owner's 'vorkr
or for that matter to what extent. Professor Be'jfimin Kaplan, contends that
infringement shotld not tur,opn input conversion but rather on out'put eonver-
sion---on what is subsequentily done with.the stored work.

There are other copyright problems brought' out by the n'evw technology,
e.g., notice of c6pyright and deposit, whether doctrine of fair use is applicable.
The state of the art today, however, is not sufficient to warrant the acceptance of
rules and regulations governing the use of copyrighted-materals. Wheln "hon-
book" production will predominate, the role of 'the commercial publisher will
probably change, especially in his relationship with author' and readers. Pub-
lishers may also decide to play a different role with reference to regional, national
and international information networks. Libriries ivill also' have to readjiust
their concepts of reader's services and technical operations and may even liecomp
eventually part of projected government infcrmation networks. Thus, it i9s pdn-
sible that the new technology will change the concept of author protection anid
that copyright protection will be of little help to the author of'scholarly workl.
Rather than depending on royalties, these authors and/or their publishers will
sell directly to the information-system operator either as a ckjiplete sale or upon
an accounting based on use. The computer could easily be progrmiinimed n6t only
to incorporate the new "work" into the existing data bht alsoiarrange for aceount-
ability of its use in the system. Sulsirlbers to th6 system 'will pay fe'r its
maintenance.

As a result, many other problems will arise, e.g., the amount of c6ntrol gov-
erinent will have over these information systems, rates to'be established and ihi-
terrational agreement and treaties will have to be negotiated' to rfliect the needs
of the system.

In light of all these possibilities, it 'is my thought that this Cmmfnittee can-
not take a position at present affecting copyright and cdmpiutei-rbased ifformna-
tion st.orage and retrieval systems. We must await develojments. in this' field
to the point where we will be aware of the implications,f Qur'decisions.

I would respectfully recommend that this is a problem for tihe newly created
Nationatl Commissibn on No3i Teonologtcul Uses of Copyrightced Works to resolte:
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The long range problem6 '..::atag from the effects of this new technology on copy-
right must first 'be, ident'fild by the Commilssion arid then it should "make rec-
bommendatiohs as to iuch changes in copyright law or procedures that may be
,necessary to assure for such purposes access to copyrighted works and to provide
recognition of the rights of copyrighted owners" as it has been charged by the

'U.S. Congress to do.
Mr. Chairman, I appreciate the opportunity of appearing here to present the

point of view of the American Association of Law Libraries.

STATEMENT.-OF WMITAM M. PASSANO, CHAIRMAN OF THE BOARD,
WIITAMS & WILKINS Co.

I thoroughly enjoyed meeting with you on May 13, and I appreciate the oppor-
tunity to review with you the subscription figures for the 27 Juurnals published
by The Williams & Wilkins Company. You may recall that a compelling reason
given by the four judges of the Court of Claims for finding library photocopying
of our Journals to be "fair use" was that we had not convinced them that this
practice was doing hart to the finaficial condition of the Journals. It is true that
in 1973, when the Court of Claims decision Was handed down, we had no statisti-
cal Iproof' of damage.

fHowever, thefigures now available, which compare 1973 with 1974 and which
I showed'you when I was in your office, do to my mind show that the library net-
works are, in fact, doing just what they were designed to do; namely, reducing the
number of Journals which the libraries subscribe to, since the needs of library
patrons can be served by obtaining photocopies of requested articles as inter-
library loans through the network systems.

You. will notice that the.individual subscriptions to the 27 Journals which we
publish have increased nearly 17%, comparing 1974 with 1973. Foreign subscrip-
tions of all kinds have increased approximately 13%. FurthL nore, there has been
a healthy increase in the number of hospital subscriptions, due primarily we
believe to the ever-growing number of community hospitals. This record indi-
cates that the Journals as a group are in demand as purveyors of scientific knowl:
edge and are highlyxrespected by the scientific community. Furthermore, we credit
much of the increase to the effectiveness of the very substantial direct marketing
efforts which we have made during the past year.

The record of.individual and foreign subscriptions, however is in sharp.con-
trast with the institutional subscriptions which in 'the same period of time have
fallen off by 3%..I think' itis safe to say that this decrease in institutional sub-
scriptions, at a time when individual and, foreign subscriptions hL. -e substan-
tially increased, is not due to lack of popularity on the part of the Journals in
question, but.is because of the ease with which interlibrary loans (photocupies)
are obtained through membership in library network systems, and that these
photocopies can and do replace the necessity for institutions subscribing to the
Journals in question. Certainly The American Chemical Society subscription fig-
ures confirm this vwith even larger declines.

We do not quarrel with photocopyirg, nor do we object to the network sys-
tems. They are effective means of efficiently disseminating scicntiic know-ledge.
We do believe, however, that those. who use the Journals by photocopying them
should share 'in their support and not leave the entire burden on the shoulders
of the subscribers, the authors and the advertisers, as Is the case at present. It is
for this reason that 'Section 108(g) (2) of the proposed, Copyright Bill must be
retained if the scientific press is to remain viable and free from governmental
subsidy axnd control.

It should be borne in mind that fully 65% of the cost of producing,the typical
ascentific lperiodical is incurred before' the first copy comes off the press. This
means that only, a cbmparatively small erosion of the subscription list ,an greatly
affect the unitcost and therefore jeopardize the financ:al security of th Tournal.

Again, mans thaniks for permitting 'me as a member of the Proprieta. l Rights
Committee of the Informati)rn Association to place these facts before you.
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STATUS OF SUBSCRIBERS T0:27 WILLIAMS & WILKINS JOURNALS COMPARING 1973 WITH 1974

Number of subscribers
Change inType of subscriber 1973 1974 percent

ndividualdoestic ............................................... 28, 405 33,137 +16.8
Foreign individual and institutional ... ....................... 36; 430 41,147 +12.9
Hospitals ......................................................... 8,796 9,562 84.75

'All other domestic institutionsX .. ........................ 15, 369 14, 909' -3. 0
Breakdown of domestic Institutional subscribers:

Medical schools .............-............... , ,...,. 3,262 3,361 +3.3
Universities and colleges. ................... ................. 5,198 5,149 -. 95
Public libraries .-....................... , 489 413 -15. 6
Corporations (drug manufacturers) ............................. , 112 1,149' +$.3
U.S. Government Ilbraries and departments .................... 3,644 3,523 -3.3
Associations, foundations, laboratories1 ................ .. 1 674 1,314 -21.7

STATEMENT OF HON. DAVID MATHEWS, SECRETARY, DEPARTMENT OF HEALTH,
EDUCA.TION, AND WELFARE

There is now pending before your Committee H.R. 2223, a bill "For the
general revision of the Copyriigit Law, title 17 of the United 'States Code,. and
for other purposes."

In brief, the bill as presently worded contains a provision [Subsection
108(g) ] which would severely hamper the flow of bioniedical information between
the National Library of Medicine and the nation's medical'libraiies aiid thereby
reduce the,information available 'to researchers and practitioners. Deletion of
Subsection 108(g) would remove this restriction. Hdowev,:r, if deletion of this
Subsection is not possible modification of the language contained therein would
accomplisli the same goal.

We transmit herewith a brief .teclnical' report which contains an analysis
of select provisions of the bilU under consideration anid' the effects which they
might have on the programs of the National Library of MIelicine, a bureau of
the Department of Health, Education and Weifare.

We are advised, by the Office of Management and Budget tLai there is no
objection to the presentation of this legislative proposal from the standpoint
of the Administration's program:

AiN AnALrsiz oF THE PbssIBLE EFFECTS OF SECTION 108 OF HR1. 2228, GEkERAL
REVISION OF THE COPYRBIGHI T LA*

House of Representa.tives bill, H.R. 2223 "For the gen'ral 'revision of the
Copyright Law, 4-iie 17 of the United States 'Code, and for other purposes,"
.now pending before the Committee on The Judlciary'in the House' of.Representa-
tives, would provide for the first gceeral revision of' the copyright law since
its passage in 1909. Section 108, "Liii' " -ns on exclusive rights'i Reproduction
by libraries and' archives" provides th.. :t is not an infringement of copyright
for a library orarchives to reproduce no more thain one copy. of a work for
non-commercial purposes in order to-preserve deteriorating materials, replace a
damaged or lost copy that can not be purchased at 'a fair price, or provide a
copy for the use of an individual library patron for schclarship and :research.
However, Subsection 108(g) prohibits "the related or concerted reproduction
or distribution of multiple copies or.phonorecorfs of the same material, whether
made on one occasion or over a perlod o'f time' whether intended for.the use
ofbone' individual or a group. It also prohibits "the systematic 'reproduction or,
distribution of single or multiple copies" of a copyrighted work.

Subsection 108(g) in its present form, depending on the interpretation of'
"systemnatic reproduction," could possibly make operation of the current inter-
libraryJloan progr..a of the National Library of Medicine.and its Regional
Medical Library network an infringement of.copyright, thereby seriously impair-
ing.the nation's health research and scholarship.

The NLM is a "library's library" serving as the back-up source of materials
requested by patrons of local medical libraries but which are at that, time absent
from their collections. There are many reasons for the non-availability of litera-
ture which necessitates that a local library request an interlibrary loan; among

,the common reasons are that the -material requested are out of the ,local library
on loan'or at the bindery.

To provide more rapid dissemination of biomedical information, the Library
has developed, a network arrangement through 'which biomedical literature
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can be shared more efficiently by medical libraries throughout the nation. Eleven
liujor institutions have been designated Regional Medical Libraries to provide
interlibrary loan. services to other libraries in th6ir regions.

The interlibrary loan program provides to requestors photocopies of articles
from periodicals and brief excerpts from monographs for the purposes of private
study, scholarship and research. Single photocopies are provided in lieu of
loaning the original literature as a means- of safeguarding NLM's archival
collection and of assuring uninterrupted availability of the literature of XLi
and the resource libraries of the Regional Medical Library network.

The term "systematic reproduction" as used in Section 108(g)(2) is not
defined in the bill, but if it is to be used to describe that reproduction carried
out in conihection with interlibrary cooperation, such as in the Biomedical
Library XN'tvork, it will mean the end of this orderly; and efficient medical
literature exchange.

·Section 108 in H.R. 2223 is identical to Section 108 of S. 1301 which was passed
by the Senate in 1974. It is important to note that the Senate report which accom-
panied S. -1861 dealt with this 'issue of systematic reproduction.

The report indicated that Subsection (g),(2) stipulates that Section 108
does not authorize the systematic reproduction or distribution of copies of articles
in periodicals or of 'smft parts of bther copyriglited Works whether or not
multiple copies are repionuced' or distributed. Systematic reproduction ordistri-
bution occurs when a library makes copies of such materials available to other
libraries or to groups of users under formal or 'indormal arrangements whose
purpose o' effect isNto have 'the repirducing library serve as their source of siich
mlaterial. The report States that such 'systematic reproduction and distribution
euable the receiving libraries or users to substitute-the copies reproduced by the
source library for subsciptions or reprints or other copies which they might
btherwise have purchased 'for themselves, from the publisher or the licensed
reproOlo"eng agencies.

Th~ -p6tent!al.effects of' Section 108(g) are unsure; however, as -the Senate
Subcommittee inteprt'ed '"systematic reproduction"' in 1974, 'NL1M's present
'interlibrary loan program might be found to be an infringement of the copyright
law .if amended as proposed in'this legislation. ' A

^Although Seetion'108(a)--(f) appears to allow-for the phdtocopying of journal
articles, Sabseclion 108'(g) (2) threatehs to destroy the effectiveness of the
blomedical library network and to seriously undermine the ability'of;local medi-
cal libraries to provide medical literature and information requested and needed
by the heiilth community. It' could ihn effect elinimiiate' the present practice of
interlibrary loans which woilda seriously Impair the 'dissemination of medical
,information-throughout the nation.

Deletion ofh Subsection .-108(g) (2) would, permit the. continuation of an
unrestricted flow of medical information among libraries. If, deletion is not
,possible, another:approach which might accomplish thegdal would be to amend
Subsection,108(g)L(2}) byvadding the-language underlined below.:

'(2) engages.; in the ,systematic and unlimited reproductibn',or distri-
bution of single :or multiple copies .or phonorecords of the same material
described in Subsection (d) 80 as to 8ubtantiallyl nipair'the nankdct for, or
value of, tkhe copylrighted work.

For purposestof avoiding ambiguity the bill should include explicit definitions
of'"systematic reproduction" 'and ':fair use."

.STATEMENT OFr KEVIN 3J; KEANEY, GENTRAL COUNSEL FOR THE FiEBa; LIBEABTANS
AssoorlroN

The Federal Librarians Association, ine -porated in the District of Columbia,
is an organization of professional libraria,_, who Vworkin the libraries and. docu-
mentation centers of the U.S. 'Government throughout the world. This staitment
is submitted Lo a'):ess the view of the association relative to the proposed copy-
right legislation, partkcularly Section 108(g) (2).

.Section 108 permits, the-reproduction of single copies of certain materials, in
cee ci n circumstances,.and:under certain conditions, by libraries andarchives; but
paragraph '(g) (2) 'withholds that pe:pission or right in ". . . cases-where the
library oralmchives, -.: ts employee; .... engages in the systematic reproduction
or distribution of single or multiple copies of phonorecords of materials described
in subsection.(d)."'*

It is the view of this association that this paragraph will, on the one hani,
subject the librway and the librarian to a liability so serious as to inhibit' the



263

primary purpose of Article I, Section,8, ,of kthe U.S. Constitution; and on the
other hand, provoke by the vagueness of the term "systematic" ,endless and
unprofitable litigation.

Federal librarians and Federal libraries have the duty to -serve the public
by providing whatever documents are available. We contend that the public
interest is best served when the documents are provided sul:ject to the primary
purpose of the constitutional provision (". .. to promote the,progress, of Science
and the useful Arts.. .") and subject tomno more than other parts of Sections
107 and 108. We believe that the "fair use" provisions,.of Section 107 are

iufficient protection to the holder of copyright, buttressed by the more specific
provisions of Section 108, .but excluding. paragraph (g) (2). Librarians do not
believe that the public Interest is served by unrestricted and unconditional.photo-
copying, but we do believe that the .restrictions and conditions contained In
other parts of the legislation, are sufficient -to safeguard the legitimate rights of
the holder of copyright. When Congress provided that constitutional protection
to holders, we believe Congress intended a "quid pro, quo", viz. the fair, use. of
that protected material by the public. Weare highly concerned that there seems
to be no-government defender of that public interest. On the., contrary, the
National Commission on- Libraries and Information Science latest report indi-
cates to us an acceptance of the inevitability of royalties or a licensing agree-
ment.,It is no comfort to us that the Register of Copyrights, and the former
Register,. testified last week before this subcommittee that -their first concern
i., for the "beneficiaries" of the Copyright Office, i.e. authors and publishers. And
we are .cetainly not prepared to agree with the Register that ,the authors'
interest is necessarily the public interest.

Our apprehension about the vagueness of the term "systematic" is confirmed
by the report on S. 1361 (no. 9983). which ,said ". ... neither a ,statute nor
legislative history can specify precisely which library photocopying. .practices
constitute the. making of 'single copies' as distinguished from "systematic repro-
duction' ". The, report's recommendation that meeting2 of opposing parties be
held to resolve the conflict reminds us, that thqsee;meetings have already been
held many times, without success.

But surely, one asks,- "systematic" is a term,,on which reasonable men can
reach~an understanding.? Aside from the fact that-one man's reason is anotlher's
Intransigence,,there is the factthat economics is at the root.of the matter. Holders
of copyright understandably want more money, and libraries .are faced with
rising costs in serving the public. The economictdamage ,to holders of copyright
is at best speculative, in regard to photocopying, and weshare the view ,of the
U.S. Court of Claims thht, in regard to medical journals at least, the argument
,is an "untested hypothesis'' .

Every organization, and hopefully,, every iiL.ary, tries tooperate in a "system-
atic" manner,,.i.e. according to standard optrating principles or unifo.:m prin-
ciples for each task,, and must operate thus out of sheer common smnse and
business necessity. When your office rents and uses a. phQtocopy.,machini, you are
subscribing,to a "system": even the production .ofsingle coples,.no less xmultiple
copies, are part, of.,a "system"..In.this respect, alllibrary photocpyiiig is "sys-
tematic" andlthus subject to tbe.rstrictions of paragraph (g) (2).

As memberb of a profession, Iand .employ.ees of governnment agencies, levoted
to publiciservice and the public interest,, we ask you to strike from tLis proposed
legislationjparagraph (g).(2) -of Section 108, on grounds that thisparagraph:

(a) contains a term so vague as lead to fruitless litigation,
(b) is against the ipublic interest and the primary purpose of Article I,

Section 8; of the U.S. Constitution,- and,
(c) is superfluous in the light of theriemaining parts of dec:isons 107 and

108.

STATEMENT OF JOHN B. HIGHTOWER, CHAIRMAN. ADVOCATES POB THE ARTS/
ASSOCIATED COUNCIL 8sOF TIE ARTS

Mr. Chirman and.members.of-the Committee: I,am presenting;,this statement
on behalf of Advocates for. the Arts, a program of Associated CZouncils. of the
Arts, Inc. (ACA). ACA isa fnational service, membership organization of state
and comxpunilty -arts agencies devoted to the protection and idvancement of
the arts and artist.. It represents severat.hundred widely divere, organizations,
ranging from The Metropoliin Opera, to the Alaska State Cou:icl on the Arts,

'Annex. -Special Zibrary Sketchbook. S.LA., N.Y. 1972. 45 p.



264

to the Fine Arts Council of Florida, to the Slouxland Arts Council of Sioux City,
Iowa. Through Advocates fornthe Arts, ACA is cor.erned with all of the prob-
lems that affect artists, art institutions, and the general public's enjoyment of
artistic and cultural works.

ACA acts as a service agency for its members, providing information and as-
sistance tj arts councils and arts organizations throughout the United States. ACA
member organizations reflect all artistic disciplines and ACA speaks for the
management and financial -sides of the art world, as well as the creative and
innovative artists themselves. Fir ally; ACA's Advocates prograni speaks for the
arts coniumers--thobe who enjoy art, buy art, view art, and attend the perform-
ing arts--i short all who are concerned andaffeted'by the cultural environment
of this country.

Advocates for tihe Arts, through factual and legal research, identifies areas
in which action might have a niaterial inmpact on the rights of arts institutions
and individual artists, and, areas in which public action might contribute to
the enhancement of the culturkll life of the community. Advocates intends to
act with respect to these areas through public education, drafting of model
legislation and litigation. Advocates seeks to accomplish the sharpening of pub-
lic consciousness of the way in which law affects our cultural life and deter-
mines the aesthetic characterof our surroundings.

Advocates have identified several areas of immediate concern. One of these
areas relates to the 'economic rights of the creative artists. My statement to ,you
'today urges-this Committee to take 'full cognizance 'of the significaht adverse
impact on the arts which would result from copyright legislation which fails
to place reasonable restrictions on the pernmissible scope of photocopying copy-
right materia'l.

The recent conclusion of the United States Supreme Court case of Williams
and Wilkins Company vs. 'The United States where the'Supreme Court by a
four to four deadlock let stand a lower court decision permitting rathier wide
spread photocop.vng of copyright works, makes more immediate the need for
reasonable controls. Unfortunately, judging from the commentaries following
the United States Supreme Court decision, institutibns feel they have an ex-
panding license to make widespread photocopy use of copyright works. While we
do not believe such license was necessarily created by the recent court decision,
it being limited to the specific facts presented,; the climate is such that action
by thisCommittee is urgent and necessary.

We are concerniied about the formulation of legislation which would formalize
the concept of "fair use" so as to encourage wholesale library reproduction- and
distribution of copyrighited Wo¥rki.

Those who create artistic works are necessarily threatened. Without copyright
protection against unauthorized distribution of photocopies of their created
works, creative artists can have no assurance of being paid, for their efforts.

The language of HR 2223 (and-.S. 22' in the Senate) governing the "fair use"
of copyrighted material, ,if adopted, would be a major step toward the economic
protection for originators and creators of work from excessive reproduction,. We
-heartily endorse the provisions of 'Section' 108 and urge its adoption by the d4th
Congress. Any attempt to erode or'undermine the' limitations on "systematic re-
production!" of copyrighted works, will, in oui opinion, greatly reduce the effec-
tiveness of the' entire- bll. We join the Authors League, and other interested
pairties, in urging the committee to resist any efforts to delete Section 108(g)
from HR 2223. A

Unfortunately, the po ntial for harm to the creative artist from an overly
liberal photocopying provision is very real. Under the law as developed by the
Williams and Wilkins case, it appears that complete articles may be photocopied
from a magazine and distributed on a widespread bas!s without any royalty pay-
ment to the copyright owner. However,--without speciflc limitations, we are fear-
ful that institutions will conclude-if an article from a scientific Journal can be
reproduced and distributed, why cannot a short story or a poem from a'literary
magazine also be reproduced and distributed? W'~ not a musical composition
from a workbook of musical scores? Indeed, why not a photgraphic magazine or
a 'magazine anthology, of- ̂ -t reproductions or lithographs? Why should the copier
be limited to magazines? Why should'it not'be permitted to repioduce the same
poem,.short story, musical composition, photograph, drawing, or lithograph from
a paperback book or a hardcover book? Further, in the mind of the photocopier,
it might seem to be of no significance that the literary or artistic work is extracted
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from a collection of works by a single poet, short story writer, composer, photog-
rapher, painter, or lithographer, or from an anthology of works by many artists.
In-:either ease, an entire creative work would seem to be just as subject as-an
entire article from a scientific journal to photocopying and mailing to members of
.the general. public.. Instead of coming to, the library personally to borrow and
read the work, the library will give to the "borrower" a permanent personal copy.

,However, the composer, poet and short story writer are directly economically
dependent on. royalty income, based on the sale of their works to those who desire
permanent personal copies. The photographer, the painter, and the lithographer
jealously reserve reproduction rights to thel, works and expect to be paid when
they authorize reproduction by or for those who desire permanent personal
copies.

If institutions' will provide copies of specific works by creative artists upon
request, why should anybody buy the entire magazine or paperback or hardcover
book,containing that specific work? Necessarily, publishers will sell fewer maga-
zines and books, artists will receive less royalty income, and their works will be
widely reproduced and distributed without authorization from them or compen-
sation 'to.theni.

Again, for emphasis; we are not saying that the Williams and Wilkins case
created,such a broad license. However, that decision was the last authoritative
word on, the subject of photocopying and has, we are fearful, created an atmos-
phere of photocopying promiscuousness.

In summary, we believe that an overly broad photocopying provision in the
copyright'law would be inconsistent with, t-he philosophy of the Constitutional
provision authorizing Congress to secure for authors copyright protection in
order to "promiote the progress of sdenfce and useful arts." We therefore recom-
mend that adequate controls be placed on widespread photocopying of copyrighted
works so that we retain the incentive for the creative artists to produce the
art that is so -cessary to the cultural environment of our country.

STATEMENT OF DR. RAY WOODRIFF, DEPARTMENT OF CHEMISTRY, MONTANA STATE
UNIVESTY

Enclosed is a letter I received from the Mosby Publishing Company concerning
HR 2223 and S 22, in particular sections 107 and 108, "Fair Use," and "School
and Library Photocopying." As an author, professor, analytical chemist and- user
of duplicated copyright materials, I was very much alarmed at the effort and
money-that is being spent to get an unworkable copyright law passed.'Diplicating
machines will only become more nunierbus'and available in the future and trying
to prevent copying of material will serve more to create disrespect for law than
it will to force people to buy books from publishers. If the publishers cannot
produce books cheaper than they can be duplicated on these machines, book pro-
ducers should' improve their effciency, not force people to buy their books by
working to get a new copyright law passed.

In modern times, not to be able to duplicate a paragraph or a figure for class
use without going through a hopelessly complicated release or remuneration
,system would stifle education and research in this country.

In closing, I very strongly urge you to amend or discard sections 107 anc 108
of HR 2223 and 522.

THE O. v. MOBBY Co.,
St. Loui8, Mo., August 8,1975.

Dr. RAz AL&N WCODRBTri
Department of. Chemistry,
Montanc !.ote Oollege, Bozeman, Mon.

DEAR DR. WOODBRIn: Authors and editors are creative people; the manner in
which you use knowledge and information to inform others is truly a creative
process. It is our opinion that these creative talents deserve to be protected.
The Copyright Law of 1909 has provided this protection, and as a consequence
your vontributions when published have essentially not been used elsewhere
without permission.

The advent of copying machines has made it possible to reproduce virtually
everything in print. Because of this, and certain outmoded provisions of the
Copyright Law of 1909, the United States House of Representatives and Senate
Judiciary Committees are currently studying Copyright Revision Bills H.R. 2223
and S. 22. Action on these identical bills will be taken shortly.

57-786--76-pt. 1- 18
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Of particular concern to us, and hopefully to you, are Sections 107 and 108,
"Fair Use,l?,and "School and Library Photocopying."

It is our -opinion that these sections of the proposed new -law, asswritten, pro-
tect your creative efforts and our investment. These sections will, restrict. the
activities of those who feelsthat anything inprint may be copled,and, distributed
as, the copier'sees fit--without the permission of,.or compensation.to, author.and
publisher alike. We-are strongly convinced that' your .creativity anu our ,invest-
ment.must be protected. The new law will provide this protection and yet allow
wide information dissemination.;

Well organized, efforts are presently attempting to amend Sections 107 and 108,
Such amendments will not provide safeguards against photocopying excesses:as
outlined above. I amin writing to ask your assistance in protecting what I believe
to be the.correct position, one which truly serves evor;: ;e's best interests.

Attached is a list of House and Senate J":,,,ary Committee members..I am
asking you to contact these Committee-uiembers as, well as.your own Congress
persons. Your message ,need not be lengthy, but should emphasize these two
points:

1. Much time and effort are expended in producing manuscripts for -publica-
tion. Sections 107 and 108, represent the result of .delicate compromises, worked
out by a number of groups, :and ifthey are not tampered-with, they will meet~the
"fair use" needs of educators and librarians., If broadened to allow uncontrolled
and ii.restricted use of copyrighted materials, they will.discourage authors,
writers, -and.editors.

2. It is essential that we encourage, sustain, and, reward the competitive inter-
play of ideas. If broader exemptions were to be~added'to Sections 107 and 108,
creative initiative -would be, stifled. The ultimate sufferer would be the intellec-
tual and imaginative life of the community.

In short, we believe Sections 107 and 108-of H.P, 2223 and&.S. 22 should be
adopted without change I

I would appreciate receiving a copy of your letter. If you wish additional in-
formation, I will be happy to supply it by return mail.

With.thanks and best wishes, I remain
Cordially,

JA.MES B. FINN, Ph. D.,
Senior Vice President,

Research adit Developneint.
We will now stand adjourned.
[Whereupon, at 12:10 p.m., the subcommittee adjq'imed,;to recon-

vene at 10:a.m., Thursday, May.15, 19.75.]



COPYRIGHT LAW REVISION

THU0SDAY, 'MAY 15, 1975

HOUSE OF REPRESENTSTIVES.
SvBCO3rI3nBITEE ON CouRs, CIVIL LImERTn S,.

AND TH AD.InISTRATIRoN OF JUSTncE
0' THE COMMTrrrE ON THE JUDICLARY,

Wa8sh/ntont, D.C.
The subcommittee met, pursuant to call, at 10:10 a.m. in room 2226,

Rayburn MHouse Office Building, I-on. Robert W. Kastenmeier [chair-
man of the subcommittee] presiding.

Present: Representatives Kastenmeier, Danielson, Drinan, Patti-
son, Railsback, and Wiggin.s.

Also present: Herbert Fuchs and Bruce A. Lehman, counsels; asnd
Thomas E. Mlooney, associate counsel.

Mr. KASTENMEIER. The committee twill come to order for the pur-
pose of continuing the hearings on H.R. 2223, on copyright law
revision.

The Chair wishes to express gratitude to the gentleman from Cali-
fo:: ia, Mr. Danielson, who presided yesterda), while Mlr. Wiggins and
I iwtre at the Rules Committee in connection with getting a bill out of
the committee.

Also, the Chair would like to say that it continues to be anmazed at
the public interest in this question, as demonstrated by the number
attending the hearing. I am sorry that everybody cannot be seated.

This morning. we are interested in the question of educational uses,
other than public broadcasting. In this connection, we have divided
this morning's time, more or less, between advocates -of educational
iises-let us call them educators for this sinple purpose--and the
other half,-by authors and publishers of materials used- by educators.

I will also suggest that the House is.in session; regretfully,we may
be interrupted for a brief period o e time- 10 or 15 minutes--we may
have to recess for the purpose of making calls to the House for votes
or otherwise. We apologize, but this is an unusual circumitance, and
we trust that all present will bear with.us.

This morning I would like to first greet as witnesses the following.:.
Mr. Sheldon Steinbach, staff counsel, American Cbuncil on Educa-
tion, and chairman. Ad Hoc Committee bn Copyright Law Revis'on;
Mhr. Leo J. Raskind, professor of lay:, ITnf:ersity of Minnesota; and
Dr. Howard B. IIitchens, executive director, Association for Educa-
tional Communications and Technology; Robert F. Hogan, executive
secretary,. National Coimcil of'Teachers of English Mr. Hlarry N.
Rosenfield, counsel, Ad Hoc Committee on Copyright Lw Revision-
and who testified, as I recall, extensively in -hearings 10,years ago; and
Mr. Bernard Freitag, Council Rock Eligh School, New Town, Pa.
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He is accompanied by Dr. Harold Wigren, on behalf of the National
Education Association-and Dr. Wigren is remembered for his testi-
mony 10 years ago, in more or less the same field.

Gentlemen, you are all welcome.
May I, therefore, ask Mr. Steinbach to proceed first.

TYTTI0ONY OF SEL=DON E. STEINBACH, STAFF COUNSEL, AMERI-
CAN COUNCIL ON EDUCATION; CHAIRMAN, AD HOC COMMITTEE
ON COPYRIGHT, LAW REVISION

Mr. STEINBACH. Mr. Chairman, members of the subcommittee, I aih
Sheldon Elliot Steinbach, staff counsel and assistant director of gov-
ernmental relations of the American Council on Education I appear
before you today, however, reprPsenting. the Ad Hoc Committee of
Education Organizations on CopyrighltIaw Fevision a consortium
covering a wide spectrum of 39 organizations within the educational
community with interest in therevision of the copyright law. Most
iepecially, we represent the interests of teachers, professors, school
and college administrators, subject matter specialists, educational
broadcasters, librarians, and indirectly, students themselves. A list of
our members is attached to this statement. Li addition, we support the
testiinony given by- the library associations yesterday. These groups
are also members of the ad hoc committee.

Our testimony today will be presented by four individuals repre-
se4iting several organizations within the ad hoc committee. Although
there is a fundamental ad hoc position, the interests of each constituent
group varies, and as such, they will emph'asize in their testimony today
those matters of greatest concern to them. Furthermore, each group
under the ad hoc umbrella has reserved the right to determine its own
posture with regard to particular issues.

[List of members follows :]

D 'Hoo COMMITTEE ON COPYIGHT LAW REVISION

Agency for Instructional Television.
American Association of Colleges for Teacher Education.
American Association of Community and Junior Colleges.

, American Association of Law Libraries.
American Association of School Administators.
American Association of School Librarians.
American Association of University Women.
American Council on Education.
AmericanEducational ,TheatreAssociation, Inc.
American Library.Association.
Associated Colleges of the Midwest
Association for Childhood Education International.

.Association for Compluting Machinery.
Association for Educational Comunications and Technology.
Association of Resarch Librarles.
Baltimore'County Schools.
Corporation for Public Broadcasting.
Council'o Library Resources.
International Reading Association.
Joint Council on Educational Telecommunicatiors, Inc.
Medical Library Association.
Modern Language'Assoclation.
Mrlic Educators National Conference.
Music Teachers National Association.
National Art Education Association.
National Association of Educational Broadcasters.
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National Association of Elementary School Principals.
National A:ssociation of Schools of Music.
Ni:tional Catholic Educational Association.
National Catholic Welfare Conference.
National Commission for Libraries and Information Science.
National Contempobrary Theatre Conference.
National Council for the Social Studies.
National:Cbuncil of Teacher' of English.
NationaltEducatidnAssociation of the United States.
National-Public Radio.
National School Boards Association.
Public Broadcasting Service.
Speech Communication Association.

OBSERVERS

American Association of University Professors.
American Home'Economics Association.,
American Personnel and Guidance Association.
,Association of American Law Schools.
Association for Supervision and Curriculum Development.
Federal Communications Commission.
National Congress of Parents and Teachers.

Mr. STEINBACH. I would like to add that the ad 'hoc committee will
not address itself today to the question of instructional broadcasting
because we have been assured that this matter will be considered at a
later date,-at which time we will be given an opportunity-to speak to
those issues.

It is.my pleasure now to introduce Prof. Leo J. Raskind, professor
of law, University of Minnesota, representing the Association of
American Law Schools, the American Association of University Pro-
fessors, and the American Council on Education-the Joint Copy-
right Committee for those three organizations.

[The prepared statement of Leo J. Raskind follows:]
E£ATEMENT OF, LEO J. RASKIND, [MADE OF BEHALF OF THE ASSOcIATION OF AMERI-

CAN LAW SCHOOL, AMERBICAN AssoCIATON OF UNIVERSITY PROFESSORS, AND THE
AMERICAN COUNCIL ON EDUCATION

MIr. Chairman and members of the subcommittee, I am Leo J. Raskind, pro-
fessor of.lawvat the University of Minnesota. I am chairman of the Special Com-
mittee on Copyright Law of ths Associatbion ct American Law Schools; I appear
here today on behalf of the Associatior. of Animrican Law Schools, the American
Association of University Pro,:essors, and the. Am ?'G- Council oil Education.
Among these three organiLatikns, we account for sc ,- ' saw teachers and
some 75,000 other university professors. The Americak . -I1 on Education is
an association of national and regional education organiL tsais and nearly 1,400
institutions of higher education.

Wa strongly urge that the doctrine of fair use 1c preserved and given formal
recognItion by Congress, both by express statuL .iy prbo ision and by appropriate
language in th fnrial Cdommittee'report.

Our position is grounded in the Ctnstituti'onal directive to Congress contained
in Article I; Section 8, Clause 8, which pr,vides:

the Congress shall have Poier to prcmote the Progreas of Science and useful
Arts, by securing for Limited Tincs~_c Authors and Invenitors the exclusive. light
to their respective Writings and Dis'overies.

The higher education community is the principal institution, in. our society
chargel with the task of transmitting and advancing knowledge. It Is orr coicern
w:th discharging this basic function of teaching and research that moves us to
ask for an effective mtatutory expression of the doctrine of fair use.

In making this proposal, I vlsh to emphasize that we do not seek to remove
protccted material from the aiibit of the Copyright statute. We are neither
adverse nor hostile to the basic premise that legitimate rights in intellectual
property merit protection and compensation. Indeed, we accept this premise as
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a matter of principle, as a matter of public policy,, as wellas 'a, matter of self
interest. There are among our membership authors whose works command high
prices in the commercial book market, many of our author., write for technical
journals without compensation.

Our main concern is. to.stress, before this Committee the soundness oft tie tra-
ditional; judicially constructed doctrine of fair use ".,,d to illustrate its instru-
mental signiflcance in the process of highereducation.

As has been recognized throughout this extende :process of revising: the Copy-
right Law, a statutory recognition of the doctrine of fair use is preferable to
continued reliance upon case law development. As the Senate-Report has recently
put it, " . . there are few if any judicial guidelines...." bearing directly on
the usage of teachers and libraries in the educational and research context
which is our concern. See, S. Rept. No. 93-983, 93rd.Cong., 2d Sess. 116 (1974).
Given the paucity of decided cases in this area, it is necessary to recognize the
difficulty of leaving the resolution of'this important problem solely to the limited
framework of existing decisions. We urge, therefore, the enactment of § 107, as it
now appears. in H. 2223, 94th Cong., 1st Sess., as supported by adequate legisla-
tive history.

The recent decision of the Court of Claims in Williams d Wilkins Co. v. United
States, 4.7 F. 2d 1345 (Ct. Cl. 1973), aff'd by an equally divided court, 43 U.S.L.W.
4314 (1975), underscores the significance of the fair use doctrine to the educa-
tional and research community. By its affirmance of this Court of Claims opinion,
the Supreme Court has left the resolution of this-problem to the Congress.

In seeking to have codified the traditional fair use doctrines,, adequately sup-
ported by legislative history, we are moved by the primary importance of the
availability of copyrighted material to our teaching and research duties. First
and most basic is the fact that the higher eda.ation community on wvhose behalf
we appear today, consists of those institution., in our society charged wltli the
ultimate task of transmitting and advancing knowledge. I emphasize both re-
search and teaching; each function is indispensable to and supporti e of. the
other. Effective instruction of the next generation of citizens and professionals,
requires that the current generation of teachers be involved as researchers on the
frontiers of their own individual subject areas. If the individual teacher is to
discharge this fundamental research obligationi, that teacher Dmiust be kept abreast
of the current developments within a given discipline. This necessarily requires
the teacher to have available the work product of allied researchers.

The e-ponential rate of growth of knowledge expiessed in tangible torm during
this generation, requires that this information be available to the. teacher and the
scholar. As the- volume of published material has risen, the library budgets of
colleges and universities are incr"easingly pressed. TVee typical library of a law
school must expend a substantial portion of its annual budget merely to keep
current its holdings of state and federal reports as well as statutes, treatises,
and looseleaf servides.

In its support of higher education, outside itsconcern w-ith Copyright Law, the
Congress has recognized this basic financial constraint. Thus, In its 1972 amend-
,ments to the Higher Education Act of 1965 (and related acts), Congress sup-
ported networks for the shared use of library materials (among other facilities).
Section 1033(a) of Title 20 U.S.C.A. (1974) provides as fllows:

The Comni)ri'oner shall carry out a program or:encourating instit ionsof
higher educa&Lon ( iclud!ng law and other gr..nate profess'onal schools) to
share, to the optima, extent through cooperato'e arrangements, their technical
and other . . . resources...

Subsection (b) designates such authlrlzed projects of shared usages as
follows:

(1) (A) joint use of facilities such as.. libraries, including law li-
braries . . . including joint use of necessary books.'. .

Agiiinst the; background of this clear, prior expression favoring shared use,
we express o'ii concern that §108(g) of H.R. 2223 is inconsistent with, and hos-
tile to, this stated desire of Congress.

We thereforerurge this Committee to delete §'108(g) (1) and (2) from the
present measirie becaiise wc believe it improperly limits and is inconsist-, t with,
tlie expression of the fair use doctrine contained'in § 107 and the legislative his-
tory thereto. It is our recommendation that a period be plgaed after the phrase,
"... eparate occasions" in the first sentence ofr §'108(g) and thiit all language

subsequent thereto be deleted. .
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We oppose ,the enactment, of'§ 108(g):(1) as presently proposed, -because 'it
introduces an inarticulate and: troublesome -concept of 'fcohcerted reproduction";
we consiider- the reference to- "systematic reproducti6n"'in § 108(g) (2)- to ,be
equally-vague aid, troublesome. ' ' I '

Itis signifcint.thliat the'Senate Reporta No. 93-9P3, 93d Cong., 2d Sess. 122
(.1974),.statesof' the identicaltext of §,108(g) which appearedin S. 1361:

.However, neither a statute nor legislative history' can specify precisely which
library photocopying practices ,constit'ute the making of "singlecopies" as dia-
tinguishcd from "systematic reproduction." [At p. 122.]

We. urgethat the legisiiitived history to § 108 reflect,this concern with unduly
limiting:§i107. We object to the examples of permissible shared library usage
under §108 offereddin the above Senate Report, inthat they aremisleading. To
the. extent that tility would guide a court in the interpretation. of the phrase
':systematic reproduction," this' statement of legislative 4ntent does so without
any reflection of the interest of the teacher and scholar tohave basic material-
made available. Moreover, the present expression of legislative purpose und;er-
lying:§ 108 makesho mention of the considerations of the Higher Education Act's
stated'interest ih shared usage.

It, would b~ our preference that the text of the present § 108:be modified as we
have indicated above and that the legislative history of this provision reflect the
dual concerns of Lhe teacher and scholar's need for the availability of published
materials as well as the Education Act's-directive for shared usage. It seems
to us that ,the e.amples.n 'the present Senate Report give little if any weight to
these two basic considerations.

From the standpoint of the teacher and the researcher, the doctrine of fair use
must be.enacted- free of effective limitations on librairy' practices. Availability of
library, materials remains basic both to the teaching and research functions of
the higher education community. A- teacher in a small private or public university
located in the Southeastern part of the United States, may find thst a work
-. ssential to acurrent research interest is to be found only at a unive.-zt'? at some
distance to the Northeast. That teacher may need to, obtain only one cnapter of
a book or a ,few pagesobf either, a book or a periodical. Having such material
available is essential to the scholar. -Inter-library lending has become a means of
making this information available. A definition of fair use which left uncertain
thi'eavailability of such material, even if photocopkid, would frustrate the pur-
p!oses underlying both the fair, use doctrine and the ,fundamental commitment to
provide and advance knowledge by the university community.

Accordingly we would request that the legislative history of § 108' (a) through
(f) clealy state the importance of the availability-of library and- archival mate-
rial to the-teacher- and'the scholar.

'Turning -to the tea'chig function,-the need for reasonable availability of copy-
rlghted' material for classroom use is inextricably linked to the needs of, the
scholar. Often a current news item or periodical article will-bear directly and
iimmedlately upon atopic scheduled for classroom discussion the next day. The
qualityof teaching is greatly improved by making available to the students the
latest commentary about it while they are studying the topic. Denial of availabil'
ity of such copyrighted material would not serve the interest of copyright pro-
prietors. Students in the-classroom situation are not potential subscribers to thf
Bureu, of National Affaire, Antitrust & Trade Regultaion Report, for example
or to She trentice-IIall mulhi:volume Federal. Income Tax Service, during their
tenure as students. Indeed,, it is likely thaithaving the benefit of a brief extract
from.one of.these.servlcesocomplete with its full title, will advertise aid jacquaint
the student with the utility of these loose-leaf services.

To deyti 'the -classroiom teacher the-availability of such material will mean
only that the students will be without such current, and timely material. Denial
of.theuse' of this material, will-mean simply that the educational process will be
less well: served and, the copyright proprietor will be without even the benefit of
hav'inug. theavailabllity -of this material brought to the attention, of students.

We reiterate th. we do not seek the right to engage inmultiple' coying out
ofthlie cbontext of eseairch and teaching. We-seek only the right of the scholar tld
teacher.-;t have available, subject to the limitations of the statutory fair use
doctrine, such copyrighted material asis germane to research and writing. And'
,We $eek. this availability in the-public interestin the promotion and dissemina-
tion of education and scholarly pursuits. In taking this position, we recognize that
the effect on ithe potentlal market for ,the copyrighted material, is an a{pioprliate
factor to be considered in the determination of fair use. We also recognize that
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in the overwhelming proportion of cases, any possible adverse effect on,LLe eco-
nomic interest of a proprietor will be nil or virtually so. On balance, such use .of
excerpts is likely to stimulate the sales of the material inthe long. run.

We should like to draw the Committqe's attention to the forthcoming studies
undertaken through the Copyright Office and the National Commission on.Li-
braries and Information Science, of the library usage of copyrighted materials
both in the inter-library loan context as well as in meeting requests of scholarly
and research, users. The feasibility of, designing a 'payments' mechanism, for
such library uses is one aspect of this study.

It is our concern that a determination of the feasibility of some means of com-
pensation may .serve to vacate the doctrine of fair use. We believe,such a con-
clusion would do great harm to the public interest in the promotion, of educa-
tion and scholarly activities. Moreover, such an-outcome would Inflict irreparable
harm on the edueatl.4al communit. without conferring a derivative benefit on'
copyright proprietors.

We thus advocate that the House Report which accompanies this measure,
be drafted to include au express reference to the effect that the doctrine of fair.
use would be applicable to, copyrighted materials which might subsequently be
designated as compensable, if photocopied for other uses. By clearly establishing
that teaching and research uses are significant to the doctrine of fair use, subse-
quent uncertainty as to Jhe treatment of library materials which might require
compensation if copied for other purposes, would be avoided.

We consider that Chapter 5 of H. 2223 sets out definitions of infringement and
remedies therefor, which are unduly restrictive of the doctrine of .fair use in the
educational context.

Accordingly we urge modification of the present measure, as follows. First, we
urge that §502(a) be modified by the addition of the following sentence, "No
temporary tr final injunction shall be available against any librar3 or user cov-
ered by § 108 or §110."

In its present form, we believe § 502(a) of the proposed measure would per-
mit the useof the injunction to undercut the effective access by teachers and
scholars to the fair use' provisions. We would point to the withdrawal ,by Con-
gress of injunctive relief against colle.tive organizationial activity in. the labor
relations arena by the Norris-LaGuardia Act, 47 Stat. 70 (1932); 29 U.S.C.A.
§ 101 (1973). It is our position that the parallel should carry over here. The sole
statutory framework controlling labor relations is the Labor Relations statutes
themselves. We urge that the fair use doctrines of the proposed measure be
enacted as the sole fra,..ework for governing the. use of cop).righted materials
in the educational context by teachers and scholars.

Secondly, we consider that the damages provision of § 504(c)(2) also en-
croaches upon the fair use doctrine of § 107. We urge a change in the last sen-
tence of this provision beginning at line 13 on page 49. In line "1, we would prefer
that the reference to § 107 be deleted in favor of the phr.,se, "§§ 107 through
117." Then we ,would urge that all language on line 18 after the phrase, "g107",
in the current version, be deleted. In its place we would urge the, following final
language as follows; "there shall be neither statutory damages, nor costs, nor
attorneys fees."

TESTIMONY OF LEO J. RASKIND, PROFESSOR OF LAW, UNIVERSITY
OF IMINNESOTA, REPRESENTING THE ASSOrIATION OF A MERI-
CAN LAW SCHOOLS, THE AMERICAN ASSOCIATION OF UNIVER-
SITY PROFESSORS, AND THE AMERICAN COUNCIL ON EDUCATION

Mr. 'RASIND. As fMr. SteinbaLh has said, Mr. Chairman and mem-
bers of the subcommittee, I am professor of law at the University
of MIinnesota. I appear before you today on behalf:of these organiz? 'e
tions: The A;Ssceiation of American Law Schools, the American,
is-ociation of l'r'-arsity Professors,-and the American Council on

Education. We acoxant, as a law school association, for some 6,000 law
teachers. The Ame.Itan Association of University Professors' com-
prises some 75,000 other university professors. The Amierican Council
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9-° Education is an assQocia-'ion of national and regional education
organizations, and niearly 1,i40,.institutions of higher education.

We ,appear before ypou bepause,'ef our concern: over the 'revision of
the doctrimne of faiir use in relation to our. funiction. May I draw to
y.our .. ttention,,on page-2 'of mystatement, to the second paragraph;
We.not6abo0e' the constitutional directive contained in. article I see-
tio.n 8; ,lause 8, of Congress' concern in this ar'e of assuringto authors
aiid bthers therights to their .writin gs.

,As Pe higher .educaatf6on.communlty, we are, the princ'ipal institution
on e 'rnedin ithis society wyith the task, of transmitting and hadvancing

kno'lecdge. It is for that use 'that we .eem thedproblem of fair use of
c.opyrighted material as crucil. to the discharge of this function.

As a classroom teacher:witli some 20 years' experience inlaw schools
and* depart ,ents of economics, : amhere to assert to youthat. without
the doctrine of fai. use,, adequately ,described in the statute, and

uppolrted by articulate 'legislative history, what we do would be
greatly irmeded without any ;derivative benefit to publishers and
others.;, * .

We use thiis material-and examples .of our use suggests that the
students, who ara,t'ne, ultimate.consumers of .our .conce.rn as teachers,
:are, not,-. at the time' that they are students, potential subscribers to
the journals, for which .protection is sought. Many of the journals-
Time magazine, for example-recognize the students' status'by offer-
ing stlident subscriptions. Many learned journals offer subscriptions.
We are only.asking through the doctrine of fair use, as researchers
and schol'ars, to advance knowledge by having made available to us,
inr the library context, materials vwhich our libraries do not have,
no .atter how good they are. The University of Minnesota ahns a
fine 'law library, but we do not have everything. On occasion it' is
necessary for me, if I amrwriting an article, to have.information from
other libraries..That is the main nub of our concern witb the doctrine
of fair use. We ,think it,is crucial. for the discharge of'oour teaching
And,'reWsar]gh.'We. do not see. that. it. ifringes on the economic rights
-of others. ' ' '

I draw ,youirattention, on page'2, in the third paragraph, that we
ep,reslyj recognize that we do not seel' to have ramoved'fr6m copy,

right prqotion basic material under .ie statute. e accept tffis
lremise as a matter of principle and a matter of :public policy. and
a nmatter.of self-interest. As layrers, we iecogniz'"ase' la*w aIid I'draw
,yqur. atteiti'io, now, to, ithe 'io,-to4he-last pi'ataph on page 2-
.thab the'existing state' f ease law in'this area 'is not articulate,, sur,
ciently articulate, to deal With fair usesand describe it;

Thirefore, we, urge-that this'revision proc :ipod. uce a'st tutory
.d0o*tring ,f' fair use aind it be described by'leg lst.'Wvt.hisltory thlat
will.aid the interpretation-of it.

I point 'out to you further--I- will not readi tis statem6ntJ; - ' will
su.nmar ize t and make mnyself' LVailable io' youtr qistions-that

on.h a s,,'lf.iself, a'is Ipoint out. it:he, botto'i4of pai ' 3, c acted
,Iegislation suggesting such' sharsd. usage and recognming that, as
'researchers, ouir liraries do- not :have. adequate resources and cannot
:ha ,ve.:sde~a,'teriesou`rces fori ev0ery libr, ary har a' t6tal ' 6,1lection
.f0.ll tlhe mlterial;thiit is eeaeafdor teacniing aniid research.
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T dra-:w your attention to Congress' jbint- and:shared-use provisions
in the Higher Eddcation Act, section 1033.

Against this background, we have reviewed the proposed H.R.
'2223 and found, as was pointed out to you yesterday, that, for exam~ile,
section 108(g) trenches and uindermines the interpretation of section
107 that we would seek. The details'of that, I leave to.'my setaeitlement.

I would' draw your attentior now to page, 6gof my statemenit aid
to the second paragraph; the first and second' paragrapas.

Our position is that to deny the classroom teacher .thef-Avilability
of such copyrighted' material, in the context .of 'eachiing aiid.'7iqqa. rcii,
would be to' make the teaching and research process less:frtitfiil less
meaningful and less important to scholars; aiid to do so would not
benefit the economic interest of copyriglits. We would' simply do waith-
out, if it were necessary, if we could not have' access:/t thiis material.

We reiterate, as I say in the second paTagraph 'oit page 6,'ve 'do
not seek the right to engage i" multiple copying outside 'the context
of research,,and teaching. We seek on y' the right of the s'cholar and
teacher to have available subject matter, subject to the limitations
of the statutory doctrine of fair use.

I will close now, and make myself available to your questions.
Mr. 1ABTENMEiER. Unless members are strongly disposed to do so,
wI ould urge they defer questions 'until eath of .the witnesses has

concluded; then you may ask questions-of any of the witnesses who
have testified.

Mr. S"EINBACH. I next would like-to intrOduce Berniard' J. Freitag,
Council Rock High School, New Town, Pa., on behalf of the National
Education Association; accompanied by Dr. Harold E. Wigren.

The prepared statemen/t of the National Educatioii Association
follows:J

STATEMENT OF JfAMES A. HARmIs, PaREsIENT, NATIONAL EDUICATION /ASSOCIATION

I am James A. Harris, President of the National Education Association. The
NEA represents almost 1.7 million teachers in every state across, the llation and
is the largest professional association in the United States. Its members are
,active at all levels of education from early childhoA,' through' iostsecondary and
adult. Thus, our interests cover tbe'whole spectrum 6,educatlonal program. We
appreciate the 6pportunliti to presenft our'views rega:ding the. need 'to reform
copyright law' aitd re'tain certain positive aspects of bhe present la*, and to
commenftonH,.R.2223. ·

The',National Education Assoclation.is in. favor of reform of the, U.S. Copy-
right Law of '109, but NEA Will not support a law which deprives educators of
-rigbts'diive'd thiough ,fdng established piratice and which denies teachers and
studentl the'right of reasonable access'to both print and non :rint materials for
purposes of teachingi, scholarship, and research.

The NEA therefore opposes H.R.2228 in its present form. It'l.,a regressive bill
.tiiat ciurialb or riepeals existing rights for education-rights which have been
establishie thrbugh the years.'We.object 'to H.ER 2223'on a number of grounds.

(A)' The language of H.R. 223 severelil ourtails thetappliabtlitV of the '"not-
'fdr-proflt" concoept in:the present la, and subkittutes restriotive lang.age,thOat's'
.not acoeptaWban meeting the needs of educatoen.oonsumere. Under the Aot, or-
jplo0t prin&dpli, a distinction is nimde between' commercilal and- noncommercial
uses of'mateals--a diStintion Which we feel is valid and defensible and .wi.ich
should, be pieserved in' the -new law. Educational 4isers need' special protection
over 'and abYve that provided ;-ommercial ,usero because they' have a' public
respon4sfllty for teaching the children entrusted' to.them. ,ey oej k oar people--
not for profit. They do not usexmat&rials.for their ov an gainbut for the benefit of'
+he children- of all of our citizens, including those of iuthiors iad piiblishers.
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Teachers therefore need' the assurance that the present law's not-for-profit
principle, granting special exemptions for nonprofit uses of copyrighted materials,
will become part of the hew law.

Section 110(1) of H.R 2223 limits permissible uses of copyrighted mhaterlals to
face-to-face classroom teaching situations and would 'rule out closed-circuit in.
school uses as well as uses over dial- or remote-access system in, schools, all of
which are designed to bring materials to learners rather'than trahii'ert learners
to materials. Section 110(2) would restrict the transmission of instructional
television programs to "reception in classrooms or similar places normally de-
voted to instruction" and would rule out the use of such programs in open learn-
in'g situations in community-store front learning centers or for high school or
postsecondary formal viewing situations in dormitories or at home. Education is
rapidly moving in-the direction of providing many alternatives and options in
learning wherein school is becoming a concept rather than a place.

(B) The bill also falls to clarify the meaning of "fair use" as applied to the
WUses of instruottonal materials by teachers and students. The ,recent Supreme

'Court decision in the Williams & Wilkins case validates our position that 'air
use is unreliable at best and is, in the words of the-Court of Claims, an "amor-
phous doctrine." The bill leaves it in that status. If eight Justices of the Supreme
Court are unable to reach agreement on whether a given use of a work is a fair
use, how cin one expect a non-jurist to know? The language and -rationale are
just. as applicable against teachers and schools as against libraries.

The NEA does not condone "under-the-table" uses. It simply wants teachers
to.have reasonable certainty that a given use of copyrighted work is permis-

'sible so that they won't be afraid to use a wide variety of materials and
resources in the classroom.

The bill further fails to recognize custom and practice in education as a
proper basis for "fair use," as was decided in the Williams & Wilkins case.
For many years teachers have been accustomed to certain classroom uses of
materials being unchallenged or unquestioned. For example:

A class is having difficulty understanding symbolism in literature, and the
class text does not go far enough in its explanation. The teacher therefore makes
multiple copies of a short poem or a short essay (from another book) that
would helipthe class understand the concept.

A foreign language teacher tapes a portion of a modem French poem and
'asks students to verbalize the recorded portion and then tape it so they can see
the improvemnent of their accent.

An economics teacher reproduces 30 copies of graphs and charts from the
'Zll'UStreet,Journal to study the stock market.

'They consequently have assumed that such uses were legitimate. We: argue
that custom can become law when it isn't questioned! This is particularly
.true in cases where-the law is ambiguous, as in the case of the fair use d6c-
trine, where long-established and non-contested custom and practice has in
Tact established a meaning for the statutes.

In this regard, ti;e NEA is also concerned the bill still places the burden
,of proof on the classroom teacher to prove that he or she has not 'infringed
copyright. The NEA believes strongly that this burden of' proof should be
shifted- topthe alleger of the infringement; who has all the data involved tin
all the criteria for faii use which are specified in. Section 107.

(C) lits legislation further reduces accfsibiNfty lnow permitted through
the nontt-tenetwal of copyrights after 28 years. It does this by eliminating tlie
renewal requirement and by providing for duration of life plus' 50 years. This
is a curtailment of education's present rights of ~access because' it unduly
extends copyright monopoly from "'28 years, plus a 28-year renewal period" to
approximately 75 years. Copyright' Office 'ecords show that' approximhately 85
percent of copyrighted works have not been renewed after the initial 28-year
'period, but have passed instead into the public domain. The unwarranted
extension of copyright in H.R. 2223 would protect the author's or crettor's
heirs more than it would the author or creator himself or herself. We ask,
therefore, wli :the principle of free access to information so essential to a
free society should be sacrificed, especially' when the author or creator him-
self or herself'has .ontlseex[fit to renew theecopyright. Many teachers who mare
also6authors-tell use that they are' as much-or even~more--,interested in seeing
their 'woriks used and their ideas ,disseminated as they are in receiving re-
muneration each tiime their works are used. The priofit motive is not the only
motiel hat prompts an author or other creator to pioduce. Thedre i also the
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satisfaction that comes from getting one's ideas into the open for discussion
ind debate, with the hope of finally seeing them adopted and thereby creating
a better life for others wh6 follow.

In summary, the NEA will not be able to support a bill unless itr-
Retains ind clarifies an overall fiot-f6r-profiE concept for educational, schol-

arly, and research ' iuses and copying, whether couched as a limited educational
exemption or in some other suitable comnprehens!ye form;

Clarifies the meaning of fair use.as applied to teachers and learners;
SUifts the burden of proof from the teacher to the alleger of the infringement.
NEA therefore urges the adoption of language by this committee that en-

compasses the above-stated concepts, and makes copyright reform meaningful
for the teacheers, scholars, researchers, authors, and publishers who create,
transmit, and.perpetuate our heritage for future generations.

TESTIMONy OF VBERNARD J. FREITAG,. COUNCIL ROCK HIGH
SCHOOQL, NEW TOWN, PA., ACCOMPANIED BY HAAOLD E. WIGREN,
O11 BEHALP OF THE NATIONAL EDUCBATION ASSOCIATIONI

Mr. FiirrEITAG. Mr. Chairman, mesmbers, of the subcommittee, I am
Bernard Freitag, teacherof German and foreign lanoguage. department
chairman atthe Council Rock High School; New TowM , Pa.

I asi appearinmgon behalf of President.James A. Harris, President
of th6e itlonal Education Association.

With your approval, I am slipping the first two paragraphs. I now
request that the entire statement appear in the record.

The NEA opp-S's H.R. 2223 in its present f6rin. It is a regressive
bill that curtails 6r repeals existing rightl for eduction--rights
which have been established thiough the years. We object to H.R.
2223 on a'nuimber of giounds.

(A) The language of H.R. 2223 severely curtails the. applicability
of the noot-io-profit concept in the present 'law and substitutes re-
strictive language that is not acceptable in ;meeting the needs of
-educational consumers. Under the not-for-profit principle, a dis-
tinction is made between commercial and noncomimercialtuses of
'materials -- 'a distinction which we feel is valid,and defensible and
which should be preserved in 'the new law. Educational users need
,special' protection over and above that provided' commercial users
because they'have a public respoisibil'ty for teaching the children
entriusted to them. , -.

They woirk for people, not for profit. They, do not use materials
tfor their'o#Wn oain'but ,for the bencfit of the children of all of our
citizens, incliing those' of aiithors and publishers.. Teachers there-
Yore n.eed the assurance, thit the present law's not-for-profit principle,
:granting special exemptions Ior nonprofit uses of copyrighted ma-
'terials,,will'become part of thener law. ;

Sectibna 110(1) of H.R. 2223 limits permissible uses of'copyrighted
materials to face-to-face classroom teaching situations and would:
,rule out Aclosed-circuit in-school uses as. well :as uses over dial- or
rfemote-access gsystemns in schools, all of which. are designed to bring
,riterials to 'learnersI rather thani transport learners to nmaterials.
se'stioii 1t0(2) w~ould restrict tie transnmssiond of instructional tele-
vision programs to receptioJa il.classrooms or simmiar places normally
devoted to instruction and would'-rule out the use of, such programs
iii open learing situati'ons.'i com unity storefront Wjarning. centers
bor fbr high school' or post ondla .formal viewmg. situations in
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dormitories or at home. Educatioii is rapidly moving in the direction
of providing' many alternatives and options to ,earing Whereii
schobl is becominig a: cohcept rather than a place.

(B) The billalso fails to clarify the meanilg of ':air use as applied
to the uses of instructional materials :by teachers and students, Thl
recent Supreme. C' :rt decision in the Willidams & Wilkins case
validates-our position~ that fair use is -unreliable:at best and is, in the
words of the C0urt of Claims; an amorphous doctrine. The bill leaves
it in that~status. If eight Justices of tie Supreme:Court are, unable
to reach agreement on whether a given use of a b3ork is a fair use,
how can one expect a nonjurist to klow ? The language and rationiale
are- just as applicable against teachers and schools is agaiiist libraries.

The NEA does not condone "underthe table'" uses. AIt simply wants
teachers.to' have reasonable certainty that a given use of copyrighted
work'is permissible so that they will not be afraidto use a wide.va.iety
of materials and resources in the classroom.

The bill further fails to recognize custom and practice in education
as a proper basis for fair use, as was decildedlin the Wi/ZiaUm a
WVlkMins case. For many years, teachers have been accuistomed to cer,
tain' classroom uses of materials being unchallenged or unquestioiied.
For example : A class is having difficulty dnderstianding symbolism. in
literature, and the class text does not go far enouiigh in its explanation.
The teacher therefore makes multiple copies ol? a short poem-or a
short essay-from another book-that would hell the.class undeistand
the concept.

411ow me to give some personal examples:
Teachers in my department make'synchronized. tape presentations

for classroom use. The basis of those slide tape!presentations are, 'by
and large, their own materials: Pictures taken onr!their own trips. Hq:-
ever, some specific item§ miay not be available t) the teacher; because
you needvspecial permission to get access to~the area, or perhaps the
pictures taken, by the teacher did not turn bout quite as well as'could
be desired. In such an instance, the teacher mray prefer to take a
picture from the available magazine, make a slide of it, incorporate it
right into the slide-tape program.

Another example, dealing with foreign exchange values, dealing
with the currency of a given country: On the daiy that that topic may
come up, the teacher would perhaps make colpies, 30 copies, of the
foreign exchange rates of the previous day in r'der to help the chil-
dren make the decision on what the daily rate concerning the story at
hand, or topic at hand, would be for, say, maiks, shillngs, or Swiss
francs.

Teachers, consequently, have assumed that suc6k uses were legitimate.
We argue that custom can become law when.it i. not questioned. This
is particularly true in cases where the law is ambiguous, as.in-the case
of the fair use doctrine, where long-establishk 'and, noncontested
custom and practice has.in'fact established a nmieiing for the statutes.

Tn'tliis regard; the NEA is also concerned that the bill still places
the b.rden ofrproof on the classroom teacher to prove that he or she
has not infiiiged copyright. The NEA believes strongl.y that this
burdei of proof shouldbe shifted to. the alleger of .the infringement,
who has:allfthe data involved in all the criteria for fair use which are
specified in section 107.
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(C) This legislation further reduces accessibility now permitted
through the nonrenewal of copyrights after 28 years. It does this by
elinifiating the renewal requirement and by providing for duration of
life plus 50 years. This is a curtailment of education's present rights
of access because it unduly extends copyright monopoly from 28 years
plus a 28-year renewal period to approxinately .75 years. Copyright
Office records show thalt approximately 85 percent of copyrighted
works have not been renewed after the initial 28-year period, but have
passed instead into the public domain. The unwarranted extension of
copyright in H.R. 22283 would protect the author's or creator's heirs
-more than it would the author or creator himself or herself. We ask,
therefore, why the principle of free access to information so essential
to -a free society should be sacrificed, especially when the author or
creator himself or herself has not seen fit to renew the copyright. Many
teachers who are also authors tell us that they are as much-or even
more--interested in seeing their works used ,and. their ideas dissem-
inated as they are in receiving remuneration each time their works are
used. The profit motive is not the only motive that prompts an author
or other creator to produce. There is also the satisfaction that comes
.rom getting one's ideas into the open for discussion and debate, with
tlie hope of finally seeing them adopted and thereb creatin a better
life for others who -follov. t

In summary, the NEA will not be able to support. a bill unless it
(1) retains and clarifies an overall not-for-profit concept for educa-
ticnal, scholarly, and research uses and copying, whether couched as a
limited educational exemption or in some other suitable comprehen-
sive form; (2) clarifies the meaning of fair use as applied to teachers
and learners; and (3) shifts the burden of proof from the teacher to
the alleger of the infringemient.

NEA therefore urges the adoption of language by this committee
that encompasses the above-stated concepts and makes copyright re-
form meaningful for the teachers, scholars, researchers, authors, and
publishers who create, transmit, and perpetuate our heritage for future
generations.

Mr. Chairman, I would like to submit- for the record the ad hoe
committee's proposal on the exemption.

Mr. 1LSTENzrIErRn. Without objection, that proposal will-be received
and be made.part of the record.

[The material referred to follows :]
An Roe CouMImTE's PiOPOSAL FOI LIrMITED EDUCATIONAL ]xErFPTlON; LIMITSA-

TION6S ON EXCLtSBIVE RnITs: REPRODUCTION FOR TEAcnNa, ScnLotLASniU AND
RESEARCII

Notwithstanding othef provisions 'of this Act, nonprofit use 'of a portion of a
eopjrighted work for noncommercial teaching, scholarship and research is not an

infringmeint of copyright.
* Forp'urposes of,this;section:

(1) "Use" 'shall minean' relroducticn, copying.-and recording; storage and re-
trieval by automatie sy'teins capable 6Z storingngprbcssing, retrleving, or trans-
ferring informatihnor in conjunction with any similar device, mnachine or process,

(2) "Po'tion" stall neani-briefexcerpts .(which'ahre-not'substantial in length
in ,proportion ,t .their source). 1rom-.copyrighted works, except that-it shall also
.tnclude'(a) the whole of shortliterairy, pictorial anid graphIc ,.orks;: (bi entire
works rprodiieid:fbi storiage In'putoinatic systeniscapable of storing, processing,
rbtrieving,or transferring infotr.iation or in4iconjunpction withany slmilar'devivce,
inachinzi or process, provided that
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(1) A method of recording retrieval of the stored information is established
at the time of reproduction for storage. and

(Ii) The rules otherwise applicable under law to copyrighted works shall
apply to informtion retrieved from such systems;

(c) Recording and retransmission of broadcasts within five school days after
the.recorded broadcast; provided that such recording is immediately destroyed
after such5'-day period and that such retransmission is limited to immediate
viewing in schools and colleges.

Pi/vied that "portion" shall not include works which are
(a) Originally consumable upon use, such as workbook exercises, problems,

or standardized tests and the answer sheets for such tests;
'(b) Used for the purpose of compilation within the provisions of Section

103 (a).

Mr. STENBACH. I would next like to introduce Dr. Howard B.
Hitchens, executive director, Association for Educational Commu-
nications and Technology.

[The prepared statement of Howard B. Hitchens follows:]

STATEMENT OF HOWARD B. HITcnIEs, EXECUTIT. DmRECTOR, ASOCIATIONZ FOR
EDUCATIONAL COMMUNICATIONS & TEOHNOLOOy

The Association for Educational Communications and Technology represents
eight thousand educators whose professional commitment is directed at finding
technological solutions for the wide range of educational problems. It is im-
portant to -note here that we regard technology as far more than a collection
of educationial machines and materials. Technology represents a systematic
approach to praLtical problems that emphasize the application of relevant
research. Professionals in my field occupy any number of roles--whether
its directing media programs; developing specific instructional mater',.ls for
classroom or individual use; assisting teachers or others in selecting -nate-
rials to, meet a specific educational objective; evaluating materials; identify-
ing ion1grange educational objectives and developing long-range plans to meet
these objectives. Our members with this wide variety of jobs are employed in
schools and colleges; in the Armed Forces and industry, and in nuuseims,
librariis and, hospitals throughout the country.

Because they are so involved in the use of technology and, modern comn-:.
nications, AECT members have run head-on into the 1909 copyright law which
provides leiv answers for them in how they can use col, riihted materials.
And thie problem becomes more difficult as media professionuls find themselves
placed increasingly, in the role of "copyright expert" for their institution. IB-
cause media professionals play such a vital role in education planning and
materials selection, school administrators are turning t'o them to answer the
complex copyright questions that arise daily in modern educational settings.

So AECT, as an association, is vitally concerned with the future of the blill
you are considering today. We have spent much time and eneirgy trying to
determine the needs of educati n in relation to a new' opyriglit lew, but have
come to realiie that we cannot look at the needs of education fi isolation.
Since we are dependent'to a great extent on the output of producers of edu.
ction materials, we must take their needs into consideration.

There ;is little doubt that the dnccess of each grou--educators and pro-
du/ces--depends 'u'pon the support of the other. {f the ed/ucators do ndt utilize
instructional materials, the producers surely cannot remain businJss.& The
teacher, miiedi professional, and 'thle librarian cieate markets for ai author's
W/orli fnd give them visibility. ilkewise, in this day of Individunalize'd instruc-
tion, thi olien classrodi, ungraded schools, and' studeilt self-evaluation, the
successful educator-te'acher, librarian, curriculum develodper-wants to ustili'e
a wid ranige of 'learn'- resources. Certainly, when producers anfid users can
act'6ni'idnre't, the itiiient'reaps the benefits.

In considering the- needs 'of'both sides-educators and pioducers-AECT
hals adopted a 'position relative to copyright iUht h *j feel 'ierves liotii' groups.
AECT efidorses witli one eiception the fair use- provisions outlined ini i~eti6n
107 and 'thb acconlp'ilaying 'gislati-e history. The full'text of ouri' position
1paper f olldwis. Paiticilair i'ttehtion should' be paid tohe " third, anid oui.th
parigrphis, vhchll, deal *ith tihe issue of "flir ise '
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[H.Rl 2223]

COPYEOIGT ;LAW LEVIsION: A PosION PAPEBr Bn TiE AssodrAfoIi. 1'OB
EDUCATIONAL COMMUNICATIONS AND- TEEOHNOLrGT'

The members of the Association..for Educational Communications and Tech-
nology (AECT) believe that technology is an integral part of the, teaching.
learning process and helps to maximize the outcomes of interactionw:between
teacher and pupiL ., :

Regulations governing United States Cop.right were originally developed
to promote the public welfare and, encoi..atge authorship by giving authors
certain controls over their work. It follow. that revisions in Title 17 of the
United States Code (Copyrights) should,:ma/intain the balance between pro-
viding for the compensation of authors and insuring that information remains
available to the public. Some of the revisions proposed in S. 22 and. HR. 2228
lose sight of this balance between user and producer.

AECT endorses the criteria. to be used in the determination Of '"air use"
as contained in Section 107 of the proposed bill:

Section 107. Limitations on exclusive rights: Fair use
* * * the fair use of a copyrighted work, ihncluding such use by -repro-

duction in -copies or phonorecords, or by any other means specified by
(Section 106), for purposes such as criticism, comment, news reporting,
scholarship, or research, is not an infringement of copyright. In deter-
mining whether the use made of a work in any particular case is fair use
the factors to be considered shall include:

(1) The purpbose and character of the uise;
. (2) The nature of the copyrighted work;
(3) The amount and substantiality of the portion used 'in relation to

the copyrighted work as a whole; aind
(4) The effect of the use upon the potential market for or value of the

copyrighted work.
However, we propose that the concept of "fair use" should apply equalli-iv;-he

classrooin teacher and media professional--.neluding specialists in audiovisual
and library resouroes. Media personnel are becoming increasingly important mem-
bers of educational planning teams and must have the assurance that they may
assist classroom teachers in the selection of daily Instructional materials as well
as with long range curriculum development. Classroom teachers do not always
operate "individually and at (their) own volition." The fact that the media pro-
fessional madkes use of advance planning add 'has knowledge aforethought of the
mateilals he prepares for the teacher should not invalidate the application of -'he
'fai'r use" principle.

Concerning the use of copyrighted works in conjunction with television, AECT
proposes that "fair use," as it has been outlined above, should apply to educa-
tional/instructional broadcast or closed-circuit transmission in a non-profit edu-
cational institution, but not to commercial broadcaiting.

Once the doctrine of "fair use" has been establlshed in the revised law, negotia-
tions should be conduicted between the proprietor -and user priQ to any use of
copyrighted iiaterialstbat goes beyond that doctrinie. We believe that the enact-
ment of the "fair use" concept into law prior to-negttiations williguard against the
erosion of the concept. Generally, a reasonable fee should be paid for uses that
go' bejyond "fair use,""but such fee arrangemit.at should not delay or lIipede the
use of.the materials. Producers are Au'.i tc give free access (nog.cost contracts),
whenever possible.

We agree with the-Ad Hoc Committee of Educational Organizations and Insti-
tutions on Coiyright' Law- Revisiun that duration of copyright should provide,
for an initial period of twenty-eight years, followed by a' renewal .perriod of
foirty-ieght years, whereas the proposed, bill sets duration at the "life of tle
,author plus fifty' years." It.seems reasonable that provisionis should be made to
perihit those materials which the, opyright holder has nodnterest In protecting
after theinitial period to pass into the public domain..

*Regarding the input of copyrighted materials into computers or, other'storage
devices by non-profit educational institutions, we agree with the Ad Hoe Com-
mittee that the bill should-clearly state thif untilthe,proposed Natiofial Commis-
sion on New Technologicil ,Uses of ¢opyrlghted,Wbrks has completd: its study,
such input 'shduld not be considered infringemenft. The proposed bill sttes.only
that"... (Section 117) does not afford to the owner of,0copyright'in a doirk any
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greater or lesser rights with respect to the use of the Vs ork in conjunction with
automatic systems..."

A new copyright law that both users and producers can view as equitable
depends upon the mutual understanding of each other's needs and the ability to
effectively work out the differences. We will participate in the continuing dialogue
with the Educational Media Producers Council and similar interest groups to
establish mutually acceptable-guidelines regarding'the boundaries of "fair use,"
and reasonable fees i; be paid for uses beyond "fair use." This dialogue will be
especially important Ia the area of storage, retrieval, and/or transmission of
materials during the ti;me period prior to the issiuance of the report of the
National Commission or, Yew Technological Uses of Copyrighted Works.

We feel that the above ,aodifications of S. 22 and H.R. 2223 are needed to insure
that the revised law assis's rather than hinders teachers and media sedialists
in their'work.

Our maJoi concern with fair use is that-in studying the legislative history of
the doctrine, fair use does not seem to apply equally to media professionals as
to teaciiers. The previous House and Senate reports identify "spontaneity" of the
use as an important determinaat as to whether a use is fair or not. Fair use
is extended to a classroom teacher who "acting individually and at his owrn roli-
tion makes one or more copies for temporary use by himself or his pupils in the
classroom." IIowever, classroom teachers dot"not always act individually or at
their own volition. They are frequently assisted by media professionals with the
selection of daily instructional materials as well as long range curriculum de.
velopment. The fact-that a media professional- is frequently not classified as a
"'classroom teacher" and is sometimes even classified as 'administration" should
s!ot prevent him from continuing his role inthe instructional process. We are niot
s8ggcsting that any, rights beyond "fair 'ise" be extended to media professionals,
(nily that they be allowed as mtch, freedom as other education professionals.
We are currentl3 working with others interested in this problem and willpresent
alternative lhnguage to this subcommittee in the near future.

Even though we support the enactment of Section 107 with suggested changes,
we realize that it will not-solve the daily dilemmas faced by media professionals,
teachers, and librarians. AUDIOVISUAL INSTRUCTION, a magazine published
by my association, features a monthly column entitled "Copyright Today" that
demonstrates the confusion over the:,bounds of fair use. The column (several
reprints are attached) features copyright questions posed by readers with-answers
suggested by copyright experts, usually including at least one-educator and one
producer. As you can see from the examples, there. areifrequently as many answers
to a given question as there are copyright experts.

Take the following question from the November 1974 lsspe of Aud/ovisual
r.nstruouton:

Question. Two teachers in this district are preparing audio tutorialpackages
for the fifth grade botany unit. They found five pictures they need -in a color
film owned by the district. They want to make-slide copies of the-five frames.
Two copies-of each slide is required. Would this-be a violation of the copyright
law?

There are two opinions as to the iegaitty Of this action provided in the article-
one by an educator, the other byaxrepresentative of the producers. The educator
,felt the situation cited may be beyonid fair use -because more than one copy
would -be made and the copying wbould'-be doine by someone`-(the media profes-
stonal) -other than a classroom teacher. The producers' representative states
that the situatio.n would' fall within' 'fair uce. '"

As I said we realize the eiactment of'Section 107 will ,nt solve'our problems.
Eien with the guidelines provided in that Section it is still difficult to-deter-
mine whiat is f/ir 'use and what: is not. And-if ' an edudator is not 'able ,to deter-
mine if the proposed use is fair and,feels. that permission-to- copy should' be
-obtained in order to remain safely within the bounds of the law, how does he
or she get permission from a-oublshei or prboduiir'to- use the material?

Requesting permission to, itse copyrighted -ma terials is currently a 'long and
,frequently tedious prdoess for educators.,/i '-ttach/d article entitled, "Copy-
rlght A's It Affeqt iistr,ctionaf, peil1opme,1" (Atidl'ovlsual' -iistruc-
tion, December 19O'4) denionctrates the problesi of coc` tingg iiimerons
producers with no predeterinied procedurves. Perhaps this' pibblem 'could-be
solved by establishment of ,a -clearinghouse either governmental o6r Xriva1ly
operated, Certainly 6this rouldi make it easier for an ,educator it he. or she
has to contact-only oie source for permission rather than tilng tob deal with
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numerous producers tall with different. procedures. But even a, clearinghouse
arrangement will. still result in much time spent in waiting for reply.

We feel this delay,'even if it is only (ideally) a week or so, might be detri-
mental to the teaching/learning process. It doesn't allow the education profes:
sional to tke advantage of the-"teachable mnoment." For example, on the day
following a speech Ly a noted individual, a teacher may want to use the copy
of the speech that appears in the local paper for reproduction and distribution
to a speecn class for critiqui. Clearly, if the tt cher had to wait several weeks
for permission to i-se the text, the impact, of involving students in current
events would be lost. So in many instances, -some means other than a clearing-
house must be used.

AECT has spent many hours working with producers in an attempt to work
out guidelines that would assist educators in upholding the copyright law.
We have come increasingly to the conclusion that the best means of solving
the problem is by developing voluntary licensing agreements between educators
and producers. Such agreements would allow a pre-determined amouat of copy-
ing, kind of copying, or maybe even unlimited copyinig either for no charge or
for a pre-determined fee. Such an agreement would set the bounds of fair
use in advance and would also allow educators to take advantage of the "teach-
able moment."

We are not asking you, the Congress, to legislate a licensing agreement. It
would be almost impossible to include every possible type of necessary agree-
ment in- legislation. We think we as educators must take the responsibility to
work with producers of materials to develop such agreement. AECT has'had
and will continue to have dialogue with producers of materials in an attempt
to satisfy the needs of both groups. We are asking only support and encourage-
ment from the Congress to both sides to sit down and develop licensing
agreements.

The AECT position which-has been presented in-this testimony has been well
received by both educators and materials producers. Representatives of both
these communities viewed the position as a realistic step toward 'rezlving the
issue of defining the limits of fair -use. The statement is viewed by members
of each group as offering ,votection to educators"that is not offensive to the
producers.

We think the incorporation of the AECT position into H.R. 2223 and its
legislative history is essential to- the development of a new copyright law
that is equitable to educators and,- reators of materials alike.

I wish to thank the Sabcbmmittee-for this opportunity to present our views.
'I only hope we can impress upon you! that we are as concerned as you are with
the necessity for a' new -copyright law- that %vill allow us as education profes-
sionals to continue the improvement of education through the application of'
hew technology and' communice"ons.

(Reprinted from Audiovisual Tnstruction. published -by the Ass .tlon for Educational
Communications and ,Technology, November 19 .4]

.. -COP.YInIGH Toi'AY

"'(By Jeroie ,K. Miller*)'
This column is open to all readers of Audiovisual lns~tuction. News ittems

and questions. about copyright which are of geaeral' Interest will be included
as space permits. The identity of incdividuals submitting questions to this
column will be held in. the, strictest confidence. Plsedse send all news items
and..questions to Jerome,.K. Miller, Oihairmai, AECT Copyright Committee,
1025 Adams Circle, No. 2B, Boulder,-Colorado 80303. It is impossible for thO
editor to respond directly to questions, about copyright.

COPWIOHT BIL IN THE- SENATE

Preceding consideration of the Copyright Revsifbn Bill (S. 136i) by the full
'Senate, it .was coisidered and 'appioved' by;te, Senate Judiciary and Commerce
Cominittees. The reports from these'Commtttees (S. Rlt. #93-983 from the.
Judiciiiry Committee, a-; S. Rept. l#93r1035 from the Commerce Committee)

*Jerome . Miller is hssistant profetsor of instructional media, Central Washington
State-College, Ellensburg. He Is currently on leave to pursue doctoral studies at the
University of,Colorado.
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are Lelp'ful in understanding the Congressional intent behind the bill. Copies
of the reports are available, free of charge, from the Senate Dd6uments Room,
U.S. Capitol, Washington, D.C. 20510. Please include a self-addressed label with
your request. Your Senator chn~.also assit you in obtaining co;iies -of the report.
.The text of the Senate bill is include'd in the, report. '

Educators will be especially interested in the bill's definition .of "fair use"
copying. The bill defines it to include: 1') the purpose and character of the use;
2) the nature of the copyrighted work; 3) the amount and substantiality of
the po:tion used in relation to the copyrighted work as -a whole; anid 4) the
effect of the use' upon the potential market for or valiue of the copyrighted
work. The accompanying Judiciary Committee report states: "The fair use
doctrine in the, case of classroom copying would apply primarily to the
situation of a teacher who, acting individually and at 'his own vblition, makes
one or more copies for temporary use by hiinself and his pupils in the class-
room. A different result is indicated where the copying was done by the edu-
cational institution, school system or larger unit or where copying was
required or suggested by the school administration, either in special instances
or as part of'a general plan."

AECT has opposed this interpretation and proposes that "fair use" should
apply equally to tho classroom teacher and media professional. AECT has also
urged that the "fair use" principle should apply both to the selection and prep-
aration of daily instructional materials as well, as with long-range curriculum
development.

Even if S. 1361 is approved by the Senate in the near future, there is little
chance that the House will begin consideration of copyright revision until next
year. However, any bill approved by one House of Congress this year could carry
considerable weight in future consideration of the subject.

QUESTIONS & ANSWEBS

Question. Two teachers in this district are preparing audio tutorial packages
for a fifth grade botany unit. They foundfive pictures they need in a color film
owned by the district. They want to make slide copies of the five frames, +wo
copies of each slide arerequired, Would this be a violation of the copyright law?

Answer 1: If the "color film owned by the district" is a commercial copy-
righted-product, this could be interpreted as a violation unlessdpermission ,were
sought in advance from the copyright holder. Ownership of, the prints by the
district does not automatically- include duplication rights. The danger points
in this-case which.could be interpreted.as a. violation of fair use are: 1) the
creation of more than, one copy, and 2) by someone other than the. classroom
teacher.

EUGENE H. WHrITE,
'Director of Audio:Visua? Services, Los Angeles City Schools.:

Answer 2: In this situation. there is illustrated a Fairly good exqmple of a
practice falling within the 'doctrine of fair use. Tal~ing into cbnsidel'rtioii the
particular use, to be made of the individual illm frame an'd the n'iiumbeir of
frames actually being copied. EMIPC feels that this bught to be defi'ed' a:fair
use. The danger, in 'this practice, however, 'could resulft'if iultple cO'pies of

,the frames are tlien-reproduced for use in the classr(om w;hiich wil l uttliz,, the
materials. ..

;~ clfn~on, ,op~i~r~ht C'o~mfffie, Bdu~i~ ·, IVA$ R. B£WEB, &
Chairman, ,Copjfhight Commitmtee, Eddudti&iaZ iftedCiad .roqueris Ci3tcik.

Q 'luestion. One. of.,our teadtiers recently 'asked the distrit M1a staff t,.minai
30-,Coples of a cha'pter qf ,i'book in the school library. T6e 'cfhapter des&ri6e6s
.the impeachment.of President Andrew Johnsoii.and' wasneeded f6r a' urrent
events class. We were assured that-;the.materials would only be used once. Is th,-
a violation of the copyright law, and'would At',Ti a violatfion'.ndei the pr.-)
posed law? .

.A.nswer '1: In-this situation. fair use would not apply because of' the fact that
80 copies, arebehig-made of the chapter 'from this~book. 'Multiple copying, even
itft involves onIk excerpts from a work, is generally regarded as fallig outside
the seopa'of fair use. The question of the number of times that these cdpies would
'be used would:relate oiily'tothe uiiestin ofthe a:ndount · iit dd'iig' .vhih might
be granted to the copyright holder.

IvA1 .it B.ENDER,
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Answer 2 : This should not be considered fair use, and thus would be aWviolation
of the present laiw. In effect, this sort of muiltiple copyibig tends to deprive the
copyright holder of potential commercial benefit. The Willins and Wilkins case
(487 F. 2nd 1345) decided by the U.S. Court of Claims last November, should
not be considered ,a precedent in this case, since'the decision there favored goV-
erimental- libraries making large numbers of' copies of copyrighted material.
Under Sec. 108 of the proposed legislation, it is legal for a library (which-would
bei4nterpreted as to include IMCs) "to produce no more than one copy ... of a
work ... "; therefore, such reproduction wbuld be illegal under the proposed law
as well.

HAROLD E. HrM.,
Professor of Communication, .ead, Radio-TV-Film, Univeriity of Colorado.

Answer 3: The length of the copied chapter in relation-to the entire~book is an
important criterion in determining fair use. But basically, the making of multiple
copies of any length without permission of the copyright owner exceeds fair use
and is thus a violation. If the -teacher had computed the real cost of making
photocopies, including the administrative time involved and the cost of paper,
he (or she) probably would have concluded that it was cheaper to order reprints
from the publishers.

SUSAN ENGELHIABT,
Staff Director, Copyright 4 International Trade,

Assoctation of American Publishers, Ino.

[Reprinted from Audiovisual Instruction. published by the Association for Educational
Communlcations and-Technology, December 19741

COPYRIGHT TODAY-COPYRIGHT AS IT AFECTS INSTRUCTIONAL DEVELOPMENT

(Jeanne Masson Douglas*)

(Me. Douglas' article appears here this month because otits irapr"riatenes
to thie Deceinber theme, ."I.structional Development." Thi- regulari "Copyright
Today" colonmn wll resume wvith the JaiuarOrissue. )

One of the major responsibilities of the instrnctional developer is that of mak-
ing instructional materials available in an appropriate medium. Materials are
oftein iot-, useful, in their existing forms; -they may have to be altered- to fit
specific course objectives, to eccommodate a preferred instructio,,al mode such
as independent study or' intei-active ns'truction, or ,imply-to provide multiple
copies. Whatever tlie-:reasons' for wanting ,to -a.m ,.fy commercial instructional
'media, the copyright 'issue is unavoidable, and: obtaining/copyright cle.rances
often becomes the responsibility of the instructional developer.

Haviig' been involved for the last five yeare in instructiohlM development ac-
tivities, either in. a ,management role dor as a consultant. 1I have accumulated
considerable- data related to acquiring copyright clearances. During this time,
'I have communicated with: several publishers, producers, chairmen of iatlonal
assdciations'aniid' organizations, and even'with presidents ot'private corporations
in attempts t9 obtain perniasions to reproduce their materials. The'results have
been Interestiing,'arid at timies, surprising.

In my early attempts as a copyright agent, Iniiade use, of a form letter. 'I soon
learied 'tht this' technlique wa' :etting only delayed iresponses or no respoii'e
at all. Api original letter for ep.ch transactio. -was found to be much more success-
ful. Every letter had two,thh ngs in common, however: the specification that the
media We. produced would' be used only within our ownoinstitutioni, and that the
materials, would be used by our students only. (Sometimes phone calls have been
~necessary to pro6m~pta response but, since'T. neer-mnakie ii dupllcation' ermnislion
iigreement except i' writling, a ritten document is ultlihiatelyn ,eeded.)' To dem.-
onstrate good faith in complylng, With 'the "fair use'"~principle, ' always :expla1h
the purpose aindeffect of the use of the /prodiced m/aterial!,the-qiantity needed,
a'nd the n'ature of the reipr6dudtion. '

My respondents have been of an amazing variety. At'tnies, I have been :foitu-.
,natetodeal 'wlth, someone known as, the Rights and:Permissibns Officer or the
'Contract and',Coijrlgbt, Offlcer;,-r, even the Product'Developmient Director. Oh
other 'occasions, I. have, been .directed -to the Publie, Relations Officer, dr the

.Jeanne MarsonDouflis& i diretor, duaUo! oa ioesoorco CenterlBeaafn Are e
'Cdlmmulity College;'lleadlng,'Pennylvani ,.
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Editor-in-Chief. Often, it has been necessary to negotiate with the Vice-President,
Executive Vice-President, or the President of a firm. On one occasion, the prd;
ducer concerned would not comniunicate except through his lawyer.

Another variation which keeps things interesting is what I have decided ;Q
call "pagsing-the-buck". For example, a New Jersey distributorsreferred me to a
California producer who referred me to a New York photographer. And& a mid,
Western publisher referred me to the copyright holder, who happened to be bated
in Japan. (Actually,, this latter transaction took less time, in terms of number
of mail days, than many mire lbcalized arrangements.:)

As varied as the respondents are the responses themselves. These have ranged
from thelaw firm's "no... and furthermore.. ." to the following: "I am happy
to grant you iermission... I will also be pleased to supply lists of other materials
that:you may wish to consider for your programs . . ." and "I appreciate your
courtesy in requesting permission. Thank you for asking. I hope we have helped
in designing aund develdpiiig improvements in your curriculum." One' producer
,scolded, via telephone, "Why did you ask? Why didn't you just go down behind
the barn and do it?" In extreme contrast to this attituide, howevedr, is thit of the
publisher who sends -alonig a .prin4ed copy -of the cominpany's pblicy statement re-
lited to copyright. One New York film produer responded to my letter with a
telephone call, explaining that he was willing to grant,permisslon verbally but
would re't "put it in writing because of possible complicatidios."'Again in contrast,
a New Jersey publisher responded with a Permission to Reprint formh wlhich I
had to, complete in triplicate. An Illinois media producer responded. "Enclosed
is our duplication policy statement to accommodate those making legltimate re-
quests and to inform; those duplicating illegally that a policy does exist. Dealers
are asked to make positive identification of known illegal duplicators."

A review of some opecific examples of clearance policie is helpful. For the
sake of clarity, I will categorize by media type.

PRINT MATERIALS
Prlt -____ > Print

A New York publisher granted permission to make 500 copies of a short story
for a $12 fee and use of a credit line on each copy.

A New Jersey publisher granted permission to reproduce a series-of tests.
A Colorado publisher would not grant permission tbo duplicate an article because

reprints were available at 50O each.
Print ...... >Non-Prtizt

An Ohio publisher granted permission to copy pages- from a dictionary and a
thesaurus as slides.

A New*York publi: er granted permission to convert all the illustrations of a
book to slides and the text £o tar,.

.An Illinoismanufacturer granted permission to coDy asslides all the illustra-
tions in a textbook. =

A New Jersey manufacturer granted permisslownto copy all the illustrations
of three of their books.

A California manufacturer provided permission, or sources of peimiRslon, by
chapter-and page of every illustration in their book, a listingconsisting 'of five
-pages of slngle-spaced typing. ,

A national organization.granted permission touconvert.all the illustrations in
their book to slides.

XON-PRINT 'MATEALS-AUDIO
inm ;". > iett
A New York producer's vice-president would notA grant pernmsslon. In response

to a later inquiry, thecomipan.v's vice-president-for copyright grtaited permission.
A California prodnucer permitted six copies each of 10 recordings.
A New York producer would'not grant'permission for reasoni of "deprlvatldn

of 'royalty."
An ,Illinola producer allowed two copies only for independent study nse.
A Colorado producer alloweid onie copy only, and that only to protect the original.

.gee, .-.-- > Catsette
4n, New York producer-granted permission fora first copy, and chbared- 0 per.

celit of the initial cost for each additlohial copy.
A Massachusetts-producer of language takes grantedpermission to' convert an

entire course from reel to cassette.
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Cassette __-__> Cassette
A New York science materials producer and a New York language inaterials

pr6ducer allowed the making of one copy to protect the master tape.
An Illinois producer refused permission to duplicate, but agreed to replace

damaged tapes for $1.00,
A university's audiovisual production facility allowed one- copy of each das-

sette purchased.
NON-PBINT MATERIALS-VISUA4L

FilnWtrip --.... > S:ide8
A New York producer granted permission to cut 'filmstrip and mount the

frames- as slides, but would not grantfpermission to duplicate phbtograpiiilly.
A New York producer would -not grant permission to duplicate, but offered to

produce slides from their.filmstrips for $20 per set above tie cost of the film-
strips.

A California-produceri replied that they could not.grant permissi6n because the
material (regretfuliy) was in.the publid domain.,

A Caiifornia college, audiovisual production facility would not grafit permission.
A. Masachusetts produicer grnited permiission to make trio slides-only from

each frnme'in,a fili;strp'
Sides ---......- > Sldes '

illinois, New York, .Tew Jersey, and California producers would not grant
permisiin.o One i6ducer 'did offer to provide multiple copies of sets at reduced
colt.

.A fNew ork protducer agreed: to gifant'permiission at 40 percent of the list price
of the sets. ':

,NON-Tr.TNT MATR'IALS-PtOG 0RAMS

Films8trip/Record .-----> 'Slide/C asette
A New York producer replied, "Since it'is not for commercial use, do what-is

best-for your'iDurpose."'

Slide/Cassett,, _ --- >SWIte/1assemtte
A California. :poducer said 'tyes," no conditions.

NON-PIh NT MATEBIALS-TELEVISION
CBS Affiliate Station

Program Director replied, i'Go ahea/, (videotaping off:tihe'tube, prime-time)
sinc it is for one-time use and erase the tape after that use."
PBS Affiliate Station

ProgriamDirector -replied; "'Yes. We can't give you permission, but :neither, can
we deny you the right to do it (!) 0.1O,, for one-time use."

In -many cases, I -have round that permission depends on thir ,type of media
being converted. A New York produ&c r, for example, i;would not allow the dupli-
_cation, of: slides, but agreed to converting disc recordings and text to ,cassette

recordi.:gs. In other cases, permission Wbuld'he granted if you were willing to
-pay the price. In one case, the re'- was equal t& the cost of the material itself ; in
another, fees wi'r6set:at $10(0 pe .tape,. $100 per filmstrip; and .$50 per;booklet.
Sonietimes, on the other hand, a.,. emnents seemed to hb more reasonable, such as
granthig permission to convert,. iptparencies to slides and text to. cassette for
an entike program, the only eoni tIon being' that ycu adopttheir text aLd cite
publicationinformation inwyouriirproduction. I I i

Xt-is not easyg;to draw simpleconclusionis from. thesesmany experiences. Every
situation has its unique-set of circumstanced, and constraints, and, wll differ:as
the elOucati.onal institutions and.the commercial::suppliers differ.. Every transac-
tion must be worked- out formally anad diplomatically. It often becomes the-
responsibilit.-o9f te ijnstructionaldeveloper to assure:that this is done; Faculty
,Who cdonot ,fully ,understand8 the ,qomplexities, of the problem shouid~be ,proyided
with inservice programs or. other means of becoming aware: the instructional
Aeveloper will need allthe vympathy he can get from his colenAgues. Meantini,
morejihublishers and producei s-are makfing: thelr media a7ailable in a vaAiety
,oftforniats. This fact, and new copyright legislation, should- result :in a less
conInlicated and more ,.stisfying task for-athe instructional developer chargeirl
with acquiring copyright' clearances.
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[ReP;lnted from Audiovisual Instruction, published by the Association for Educational
Communications and Technology, February 1975]

COPYRIGHT TODAY

(Jeromie K. Miller)

Authors have become increasingly concerned about the large-scale -copying of
their works, prompting 'them to pllace conspicuous copyright warnings in their
books. Author-illustrator Jan Adkinrs recently added the following warning to
one of his-books:

Ve- have gone to considerable difficulty and expense to assemble a staff of
necromancers, sorcerers, shamans, conjurers, and- lawyers to visit nettlesome
and mystifying discomforts on any ninny who endeavors to reproduce or trans-
mit this book in any form or by any means, electronic or mechanical, including
information storage and retrieval systems without permission from the pub-
lisher. Watch yourself! (

Tooichest. (Walker, 1973).

QUEsTIoNS AND ANswERs

*Question: Our school has some old sound filmstrips with the soundtrack on
,phonograph records. We would like to copy the sound onto cassettes and destroy
the records. Is it necessary to seek permission frofii- each producer to-do this?
If-so, how can we get permission from producers wholhave- gone out of business?

Answer 1: This situation frequently.arises in discussions relative to copyright.
The fact that filmstrips are "old" does not mean that-the copyrights on those old
filmstrips have epilred. The present term of copyright is for an initial period
of 28 years, and if renewed in the 28th year, copyright can be extended for an
additional 28 years. The fact that a producer allows the filmstrips to go out of
print does not detract from the copyright-protection afforded them. It must be
kept in mind that even i- a producer allows materials -to go out of print it does
not mean that the producer has no -need for those materials.. For instance, pic-
tures from an old filmstrip which are no longer being distributed might be-
utilized in a revision of that work. It would be advisable :to contact the pro-
dlucer and seek permission to transfer the sound recOrdiig 'from discs to tapes.
Of course, if the producer has gonie out of'business, such an atteinpt would be
quite difficult unless l Ii copyrights have been assigned"to 'another organization.
Even then, that particular information might not be readily available. If an
honest attempt is made to coritact the producer and noibthing' results -from it,
it would seem as though the school has done all which could reasonably be
d&pected of it.

IVAN R. -BENDEB,
Clzrman, Copyright Committee,

Educational Media Producers Council.

Answer 2: Many of the producers of sound filmstrips have been'very coopera-
tive.in permitting their customers, to convert filmstrip soundtracks from ,phono-
-graph records to cassettes. If the producer has an established- policy on this
matter, his or her sales representative should be able to answer your question.
If there Is any doubt about this matter. though, be sure to write for permission
·befor copyifig.

JKM.

Question: A few years ago the 'Taculty of this vocatlonal-technical school
developed an unusual course for ouri advanced students. We delayed introducing
it until we found a suitable tpxtbook. Last winter a& new text was published
which-we considered appropriate to the course. We ordered 60 copies in March
for August delivery; the publisher confirmed the order. Two weeks before school
started, the publisher advised thatthe text was out of stock and would be ready
iln several months.

Since -a textbook is essential for this course and no other was available, we
either had to drop the course after-56 studeqts had efirolldd, or- reproduce the
book in the school print shop. We chose to honor, our commitment to our 'students:*
We made offset plates from a sample copy of the -book and several teachers
worked over'the Labor Day weekend to print and-bifid 60 copies. Thieg were sold
through the schoolsbookstore for the cost of the materials. '
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tWhen the publisher's representAtiveiearned of our. action,'he purchased a copy
of the book we printed and advised that we might be sued for copyright viola-
tion. We aren't sure where we stand in relation to the law, but we feel morally
justified in bur action. Please uommelnt on this case.

Answer 1: Because of potential litigation in this matter, the, only conclusive
decision would have to be a legal; decision. Hovweyer, using .the doctrine of "fair
use" as a guide, an informal opinion would be that an illegal act has taken
place for these reasons: 1) The publishers (proprietor's) permission was nQt
obtained in advance. 2) Multiple copies were made. 3) The concept of "amount
and-substantiality" was clearly violated in that the entire work was reproduced.
4) The sales market for therwork was somewhit affected. '

EUGENE H. WHrTE,
.Director of A udio-Visual Services,

Los Angeles City Sclool8.

Answer 2: The action taken Vy this school ivas clearly in violation of copy-
right law, both existing aid proposed. While the concern over the late delivery
of the textbooks was understandable, there was another approach that might
have satisfied both the-need for the materials and the observance of the law.
A pihone call tothe publisher, giving an-explanation of the circumstances, would
p,robably have resulted in permission to.duplicate either-the frst few chapters
or the entire work for a moderate fee..Publishers generally are anxious to rectify
any lnconven!mne causedby latc-dellverles or out-of-stock- orders.. The problem
is that no one thinks to ask them. The paper shortage, energy crisis, and slow
delivery schedules will probably cause more problems of this type in.the months
to come. It would be well for educators to remember that there is an alternative
to-unauthorized duplication-ask for permission.

SUiSAN ENGELHART,
Staff Director, Copyright and'International Trade,

'Association ofAmerican Publishers, Inc.

QU8STIONS A-NIEDED

The editor needs additional questions to be answered in this column. The
Identity of individuals submitting questions will be held In the strictest con-
fldenee. Please send all correspondence to Jerome K Miller, Chairman, AECT
Copyright Committee, 1025 Adaims Circle, Apt. 2B, Boulder, C16'rado 80303.

',STTIMONY OP HOWARD B. HITCjOENS, EXECUTIVE DIRECTOR,
ASSOCIATION FOR EDUCATIONAL COMIMUXICATIONS AND
TECHNOLOGY

Mr. HITCHENS. Thank you for the opportunity, Mr. Chairman.
I represent a relatively small organization but, we think, a key one

in our concern with the copyright law that is under consideration. We
are about 8,000 strong, and we are technologists, if you will. We are
people who are concerned at all levels of education with the intro-
duction of technology into the educational and instructional process.
We regard technology, how:ever, as something more than a collection
of educational macines and materials. We believe it represents a
systematic approach to practical, problems that emphasize the a.pli-
cation of relevant research in order to seek problem solutions.

The professional in our field can be found in the elementary and
secondary schools, in the colleges and universities, in training insti-
tutions of all kinds. He is a guy who is perhaps developing instruc-
tional- materials for accomplishL:ig specific educational objectives for
use by teachers in classroom'settings or other settings. He may be
producing instructional programs over, you might call it, a mass conm-
munications medium: Television production, this type of thing. IIe
may be found assisting ;teachers in selecting materials to meet objec-



tives or evaluating materials or even identifying the long-range ob-
jectives, theinselves.

Our people are quite concerned with two points in the copyright
legislation. First, we have; been dealing- a great deal with the issue
of ,fair use and liow we can take the needs of both the producer of
instructional materials and the consumer' or user of instructional
materials into accounit.

We feel that we find.ourselves'in the role of copyright experts quite
frequently, in the instifutional setting, because we are either a cus-
todian of, or have .responsibilities for, the logistical management of
instructional materials.

We think that the teachers and media professionals and the librar-
ians create markets for an auth6r's work and' give them visibility.
Also, in this day of individualized instruction, the so-called open
classroom, ungraded schools, and' student self-evaluation, the success-
.ful educator has to have available a wide range of learning resources
in order to be effective.

Therefore, we have adopted a position on what' can be considered
a relatively small -point, which we think serves both groups, the pro-,
ducers and the users. That, in regard to section 107, is that we are
concerned with spontaneity. We feel that the previous House and
Senate reports which identified spontaneity as an important deter-
minant as to whether or not a use is fair is unfortunate. We feel that
the classroom teachers do not-we know they do not-always' act
individually or at their own volition. We are in an age of specializa-
tion now in education and in instruction management just as we are
in other segments of our society. Frequently, a media professional
is called upon to assist in that decisionmaking process. A teacher does
not make, the decision alone. A media professional is-not classified as
a classroom teacher, and sometimes is classified as an administrator.
We feel this should not prevailzhim from playing his role in the
effective management of instruedion. We are not suggesting,a different
fair use to be extended to media professionals; vi e are suggesting that
they be allowed at least as much freedom as the teachers and other'
educational professionals.

We are currently working with other interested groups on this
problem and will be happy to try 'to come up with some language to
substitute for that which is currently in the legislation.

The other issue I would like to address is the general question of
how we resolve the argument between producers and consumers.

We have spent many hours working with producers in an attempt
to work out guidelines that would assist educators in holding up the
current copyright 'law and looking at the laws that are pending. We
have come to the conclusion that the best means to solve the problem
is developing voluntary licensing agreements between educators and
producers. Such agreements would allow a predetermnined amount of
copying, a kind of copying, or maybe unlimited copying, 'either for
no charge or a predetermined fee. Such an agreement lwould set the
bounds of fair use in advance and would also allow educators to take
advantage of the so-called teachable moment.

We are not asking you to establish in legislation a licensing agree-
ment. We think that should be voluntary. We are asking for your
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support and encouragement to both sides to sit down and develop
licensing agreements.

The remainder of my testimyony is Submitted, of course, for the
record. I hope it swould be entered ilto the record, Mr. Chairman.

Mr. S~INsAcB H., M.. Chairmani, I next would like to introduce our
final Witness, Robert F. Hogan, executive secretary of the National
Council of-Teachers of English.

[Thie preparedastatemcnt of Mr. Hogan follows :]

STATEMENT OF ioOBERT F. HOGAN, EXECUTIVE SECRETABY, NATIONAL COUNCiL
OF TEACHEBRS OF ENGLISH

Mr. Chairman and members of the subcommittee: I am Robert F. Hogan,
Executive Secretary of'the National C6uncil of Teachers of English. The National
Council is the w6rld's large&t independent organization for teachers of one sub-
ject. Its 115 thousand individual,. associate, and institutional members and sub-
scribers are drawn from all levels of education, elementary through graduate
school. For them, I express our appreciation for this opportunity to submit
written and oral testimony to the subcommittee.

Although a substantial majority of this membership consists of classroom
teachers, it also includes authors, editors, and publishers. The Council its.lf is a
publisher of seven periodicals and about fifteen books and monographs each year,
all protected- by copyright. I stress those two facts, on the chance that someone
might construe the remarks that follow as threatening to the interests of authors,
publishers, and others who have a genuine stake in reasonable protection through
copyright. The Council shares that stake.

What chiefly concerns us is, while ensuring the maintenance of reasonable
copyright protection, to recognize fully the needs of more than a million ele-
mentary classroom teachers who spend 'up to half their teaching time and effort
on language arts and reading, 175 thousand secondary school teachers of English,
and, most of- all, the 60 million children they teach;

I must confess that I prepared these remarks with a sense of deja vu. I've
been here before; we've all been here before-teachers, publishers, authors, legis-
lators, and legal counsels for all four groups. We have been locked into this con-
frontation for nearly as long as the United States was involved in Indochina. I
can't be alone in thinking it's tinme we brought it to conclusion and in hoping
we can.

But deja vu isn't quite an appropriate phrase. It captures the feeling but falls
to describe the situation. It seems as though we've been here before, but where
we are now is not, on close inspection, where we were in 1963, when the Ad Hoc
Committee first gathered its strength.

The feeling of deja vu oegan with the first three paragraphs-lifted from my
statement in 1973 before the Subcommittee on Patents, Trademarks, and Copy-
rights of the Senate Judiciary Committee. 'There was no need to alter them.
Nothing substantive had changed. Their substance is not greatly different from
introductory statements by NCTE representatives at hearings of the Subcom-
mittee of the House Committee onq the Judiciary at hearings in late spring and
summer, 1965.

Nevertheless, since 1965 we've gained ground and we've lost ground. Among
the gains I would count the reduction in minimal statutory damages for an
innocent infringement, and the impulse In the proposed statute, as well -as in
the accompanying report, to clarify the meaning of "fair use." The 1965 House
Bill was the first effort to provide legislative sanction to that judicial principle,
but it was in such skeletal outline as to scare anyone who trembles bef6re
skeletons; "Notwithstanding the provisions of section 106, the fair use of a copy-
righted work is not an infringementof copyright" is the entire bone structure
of that skeleton. I'm aware of, how much the writers of that House Bill felt
they were doing; but how little they actually did is revealed in their summary
statement of "Highlights of the 1965 Bill for General Revision of the U.S. Copy-
right Law." Of fair use they say, "The bill would add a provision to the statute
specifically recognizing the doctrine of fair use; but without any attempt to
indicate the application or define the scope of the doctrine."

Granting the landmark nature of this step, I still had the feeling of the World
War II Navy enlisted men who heard this annt ncement : "There will be liberty
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for the iiberty sections, but.no liberty boat." 'To paraphrase for tithose whb may
have missed the "enllsted" experience of World War II, "those who are entitled.
to, may go6ashore dn liberty.; but there is no way to gef'thier." Thli present bill
goes considerablygfarther : ' - ' ' '

" §i07.'Liintatiops on exclusive rights:'Faiir use- '
Novithstaiding the irovisions of section 106, the fair us'e of 'ebpyrighted'

work, including such use by reproduction in copies 'or pli'oinorecrds or by
any, other means specified by that section, for purposes:'sucli as criticimn,
commenint,, news reporting, teaching, scholarship, dr regearch, is not an 'in-
frin~gement of copyright. In deterrinnii het w her the use made of a work
in.any partie)ilar case is a 'fair usethe factors 't be consideried shallienclude

'(1) The,ipurpose aihd chariciter of te us; '
(2) The pit/re of the 60'yrightedd work;
(3) The amount and substantiality of the portioin used'fih ielatibn to the

copyrighted'work as a whole; and
(4) The effect of the use upon the potential market for oirvalue of'the

copyrighted work.
But while we were gaining ground in the statute, we were losing ground in the

accompanying report. During the 1965 hearings, among those who festified on
behalf of authors and publishers were twd witnesses who presente'd interlocking
testimony: John Hersey, on behalf of the Authors Leagble of America, and' Dan
Lacy, managing director of the American Book Publishers Council.

Mr. Hersey'referred to a hypoti3tical teacher in a' small town in "Montana
or MIaine or Georgia" who wanted to share withl her 'student{i Robert' Frost's
"Stopping By Woods on a Snowy' Evening." Since copies were not otherwise
available, she -made a set for her class. Mr. Hersey went on to say that-this was
nothing new and that he saw nothing wrong with it. He added, "If thiere is a
suit.in the future, I can also assert to you that it will not be because of violation
of what we would consider to be fair use, but only because of some-abuse."
Obviously, Hir. Hersey thought the actions of that teacher were not an abuse.

Later, Mr. Lacy stated,
"In the whole history of copyright law, in all the undoubtedly hundreds of

millions of uses of copyrighted material by hundreds of th'ousands of teachers
over many decades, I think it is true, and this is based on rather careful study,
that no teacher has ever been sued by a publisher for copyright infringement.
'Fair use' covers an enormous area. Beyond fair use, there has existed a 'broad
margin of safety in which the common good sense 6f bublishers and good 'fitli
and good will of teachers have prevented copyright from being any'limiting, or
oppressive factor.

"Teachers would continue under the new law to enjoy all the freedom undei
the old and have that freedom buttressed and reinforced by the specific au-
thorization by statute of the doctrine of 'fair 'use' * * *. The present doctrine
of fair use is, let the Montana school teacher go unimpeded ilthout opehinfi the
door to the major abuse."

MLr. Lacy's-concern was that .,, include in the legislation anything more ivould
either restrict some teachers from making legitimate uses of materials or open
the doors for others to inake illegitimate uses. However, in th' House rep rt to
accompany H.R. 4347 under, the discussion of "Multiple copies of esxerpts" the
following statement appears: ' '

"In general, and assuming the other necessary factors are present, the cbm-
mittee agrees that the copying for classroom purposes of extracts or portions,
which are not self-contained and' which are relatively 'not sufbstanial in length'
when compared to the larger, self-contained work from which they are taken,
should be considered fair use. Dependirng on 'the eircumstanees, thfe same may
also be true'> f very short self-contained works such as: a four-line poem, a map
in a newspaper. * * *"

This statement seems to be much more restrictive than the spirit of the
remarks by Mr. Hersey and Mr. Lacy. I refer specifically to the word very and
the phrase four-line. Even the example that Mr. Hersey offered and that Mr.
Lacy picked up, Frost's poem, contained sixteen lines.

NOTE ' igly urges that the following wording be substituted:
"Depent on the circumstances and in order to protect spontaneous, creative

teaching, the same would also be true for temporary use of short self-contained
works such as poems, maps in a newspaper, vocabulary builders from a monthly
magazine, essays, and short stories. This should not be construed as permitting
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a.teacher to make multiple copies of the same work on. a repetitive basis or for
continued.use."
; Please understand ,that this is not ia request for in unlimited hunting license
for..English teachers. Nor is it to sady that everything every teacher has dohe' till
now with copyrighted materials would be adjudged fair use if it canie to 'trial.
We know there have been abuses ahd'have listed examples in.prevlous'tfenony.
If,' for example, a school oir an entite school system were to manuaiicture collec-
tions of poetrs for repeated use without securing permission and paying fees,
I 'rwolild.deem that not faii "andtherefore illegal. Similarly, ifsc.hools duplicate
consumable materials ,speclfically i'tended for classroom use and' protected by-
copyright (e.g., answer sheets for-published tests or workbook drills), I would
deem thait not fair and therefore illegal. If either such practice came to suit, and
if I were asked to testify because of my position in NCTE and' the expertise
some might attribute to it, my testimony would be on behalf' of the copyright
holider.

What we do seek and need is a clearer statement, either in the statute or
in the accomp'anying report, reassuring us that in a spontaneous teaching situa-
tion, we may make-Zor one-time use by our students in our classrooms, multiple
copies of self-Antained short works of literature.

In.the absence of that assurance, we must either be less creative than we'd
like to' be or depend on the "good will, good sense, and good faith" 'that Dpr. Lacy
referred to a. d on the fact that no copyright holder has sued a teacher, so far.
However, in 1961 the standard copyright notice for one major publisher was,
"All rights reserved--n part of this book, may be reproduced in any form
without permission in, writing froin the publisher, except by a reviewer who
wishes to quote brief passages in connection with a review written'for inclusion
in magazine or newspaper." In 1975 the notice for the same publisher reads,
"All rights reserved. No part of this book may be reproduced or transmitted in
any form by any means, electronic or mechanical, including photocopying, record-
ing, or any information storage and retrieval system, without permission in
writing from the Publisher."

Apart from pointing out a much harder line on the part of at least this-pub-
lisher, I am comlpelled to ask what has happened to even the narrowest con-
struction of fair use? Beyond that, what happened to "good will, good sense,
and good faith"?

I don't mean here to take unfair advantage of Mr. Hersey or Mr. Lacy. I
don't know of any writers or publishers I respect more. I think my references to
their statements are accurate and fair to the contexts wh'ich surround them.

But as all those parties with a stake in a new copyright law have expanded
in, number and grouped and regrouped, as lines of special interest have been
drawn and redrawn, English teachers and, even more, their students, have lost -
particularly if they're restricted to one-time copying of four-line poems, which
is to bay one line less than a single limerick, .ten lines less than one sonnet.

The ironic thing in all this is that ten years of argument over the content and
substance of a new copyright law may have moved us no closer to a satisfying
law, but may also have made adversaries of three interdependent groups:
teachers of language and literature, those who use language best, and those who
publish the users of language for the teachers. Despite soothing reassurances
that we are all still friends, English teachers cannot escape observing the erosion
of .elationshiiis, the erosion of. the earlier concepts of "gcod will, good sense, and
go6d falth."'lVe seek assurance in the statute or in the accompanying report that
the best and most imaginative among us are not outlaws or bootleggers.

TESTIMONY OF ROBERT F. HOGAN, EXECUTIVTE SECRETARY,
NATIONAL COUNCIL OF TEACHERS OF EIGLISH

MIr. HOGAN. Mr. Chairman, members of the subcommittee, my name
is' Robert F. Hogan, executive secretary of the National Council of
Teachers of English. There is an ironic justice in that, because in my
w.ritten testimony on page 3, it is that the egregious typographical
error occurs. I would be grateful if you would compensate for my fail-
ure and make.substantially read substantiality; that is what I meant.

The focus of my attention is fair use, this morning. We are, of c6urse,
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interested mii the entire statute and are.pleased to havefa seat on the
ad hoc committee. We think, as classroom +eachers of English, we have
a particular stake in'fair use.

Aind in my written iremarks. I note an erosion of where wee were 10
years ago, from'both Mr. Hersey, on'behalf of the Authors League, hand
Mr. Lacy, on behalf of the American Book Publishers Council-4they
told us we could do what we were doing all the time; it wag all right.
They used 'tle example of a teacher who wanted to make a copy of
Frost's Stopping By Woods on a Snowy Evening.

Mr. KASTEN-TE R. I rereet very much doing so; I am going to ask
vou to withhold making the balance of your'statement., We do have a
vote on at this very moment.

Accordingly, the subcommittee will recess for a period of about 10
to 15 minutes, at which time we will return to Mr. Hogan's statement,
and then be able to have a colloquy with the rest of the witnesses. We
will recess until approximately 10 minutes to 11.

[- A'brief recess is taken.]
Mr. K1SrTENxmEm. The commmittee will come to order.
When we recessed' we were about to hear Mr. Robert. F. Hogan, exec-

uitive secretary, Naitional Council of Teachers of English.
Mr. Hogan, have you had an opportunity to reconsider your state-

Iment
Mr., HoGAc . Perhaps to shorten it. The nub of it I think i's on page

5, and I am citing there the wording from the 1966 Hou§e report. The
concluding sentence at the top--depending on the circumstances, the
same- may also be true of very short self-contained works, such
as aEfour line poem, et cetera. It is the term very sliort, and the illustra-
tion of four lines that troubled me-one line less than' a limerick; 10
lines less than aisonnet. The word "may" is interetfing, too. As far as I
knowv based upon Mr. Lacy's testimony, no teacher has ever been tried
under fair use. What it means I do not'know.

We offered to substitute something like the longer paragraph, about
a third of the way down the page.

If I could depart from these- remarks entirely. I tliink through an
anecdote I probably coald tell you more than the -prepared' remarks
tell you-I recall a meeting when we were going to Athens, Ga.
8 years ago. A friend of mine and a stranger got into a cab together,
and driving into town, after introductions all around, "What do you do
and where do you do it," there was a lull in the conversation. I said tod
the cab driver, "Tell me about the liquor laws in Athens." He said,
"This is a dry county. You cannot get a drink any place." Then the
stranger got out of the car. Then he said, "Of course, theie 'are beer
and wine places around. They are hard to find, but you can get to
them." The second person got out and I was left alone in the cabS. As we
were pulling up to my motel, he said, "Of course there are bootleggers
around here to." I said, "Really " He said, "Yes." I said, "Who would
know where they are." He said, "Any of the bellhops in the hotel would
know." As we came to a full stop, he said, "or a cab driver would
know."

It seems to me it was remarkable, the balance of forces in Athens,
Ga.; the fundamentalists wanted a dry co.nty, and they had one.
The libertarians wanted a drink, and they could get one. Nobody both-
ered the bootleggers.
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_:I guess what I would like under statutory protection i .more proe
tection and: higher status than the- bootlegger in Atthens, Ga. ,And
it ought to be statutory protection.

Ji.dislile disagreeing with the previous speaker. I do not have a great
deal of faith in voluntary agreements. What we would like is protec-
tion,under the law.

Thank.you.
-Mr., STEINBACH.. We would be happy to entertain any questions that

you might have.
Mr. rCASTENmIER. In connection with the remalrks just made.by Mr.

Hogan I thlink as, we had tried to do years ago, we should, whatever
we finally want the law to state, the statutory language should presume
enforcement, and resort to' what is offered therein. We should niot
write a law which it, is anticipated will not be enforced, and which part
of the defense for it is that there will be forebearance on the par of
those entitled to the rights under.the law.

Rather, we should' presume that the law, to the extent that it con-
tains rights and rights of enforcement. will be so enforced.

I have just a few questions, then I will yield.to my colleagues
MIy first question is addressed to Mr. Railid. 1 appreciate why you

oppose the law,,at least the bill as it iz-proposed in your statement.
In terms of your underst:hiilhg of what the present law is, case law

or prosr,gt-:t.tute, do you fin&that it is acceptable to.the educational
ueir of copyrighted material, granted the many parts of the law in
terms of its effecthas not been obviously codified or made clear through
case law ? As youpresently understand it, is it acceptable prior to con-
sidertion of this bill ?,

Mir. RAssIND..Mr. Chairman, my answer to that'would'be as follows.
My understanding does not comport with much of the understanding
of, people in tl'- .room. That is the difficulty. So what I would say,
the Wilinams & Wilkins' opinion as affirmed by an equally divided Su-
preme Court is.a starting point. It is the recognition that 'fair use ex-
ists in thi's context. That should be the base line.

We ought to have a statute that would take away the pressure of this
varying understanding. among the various people in this room. So I,
as a teacher, if something comes up in the classroom discussion, I might
find that day or the next d .y that there is an article in a contemporary
news magazine, as a colleague of mine did a month ago-he asked me,
and I sald to try to get permission from them. They wrote back and
said $150. He was going to use it a month away, and it ended up he did
not use it. The upshot of that is the educational classroom hour then
was deprived of that material.

The publisher got zero revenue. If the classroom use had been pert
mitted, the students would have gotten a photocopy showing that jour-
nal. They would then have known that the journal contains that mate-
rial. For students, when they are students of law, materials are expen-
sive. They would not be able to subscribe to a $200 or a $300 a year serv-
ice. They do not need it.

We ask for a statutory definition of fair use that permits what ex-
ists. It is recognized-Williams & YWillcins-in 1909 it was recognized
that scholars could sit in a library doi::g research and hand-copy,
without violating the statute, could hand-copy an article.



295

All we ask.is that contemporary technology pernit the same thing.
Mr. R0SENIELD. May;I address mvself to'that
Mr. -AsTEN r !ER. IiTdeed. To iestate the qiiestion, it is' to' say to

the extent that the present law is disceri.ible, do you think it is a fair
balancing of interes-fthe interest you rdpresent, 'o -the interest of
proprietors ,

Mr. ROSEWiiELD. I would& say". io"" to both ,youroriginal phirasig,
and to your subsequent plirasing.; It is not at'all a fair balance.

Let me take the second first.
It is not a fair balance because our main pomt.is that there is a basic

·difference betwedh commercial and; noncommercial, or nonprofit uses.
Fair use has been developed 98 percent in the context of cor/imerciaT
uses-a perfectly wise and' sournd' rule. By being put into the context of
commercial rivalries and competition, the character of the. nonprofit,
educational, and library ise is pervertse.

To your first question. Think-here, in Mr. Freitag, you have a head
of a department of a small high sc'iool. -IHe is a sophisticated persoh. He
has people on. his staff who are less sophisticated. Villiams'& Wil-
kins represents : the judgment of 14 judges, if you include the trial
judge as one of them. They split exa6tly down the middle, seven to
seven. If they could not make up their minds as to what fair use is,
how can you get his teacher or for' that matter the law school teacher
to be able to make a judgment.

What we aire saying, Mr. Chairman, is that your last report and the
Senate committee report both say that there is no intention to change
fair use. We do not know what it is, and nobody knows what it is. You
get 5 lawyers in a room on fair use; and you have 15 answers.

We are saying that that does not make sense for a teacher.
Mr. KASTENMEIER. Both you and Mr. Raskind are calling for an ex-

plicit statutory definition of fair use, which will meet your needs.
Mr. ROSENFIELD.Yes, whether it is in terms of a limited educational

exemption or some other form the committee can devise that is su-
perior. The answer is "Yes."

Mr. KASTENMBIER. Yes ?
Mr. RASHIND. If I may, the statutory definition, as in 'the present

bills, section 107 should not be undercut, as it is, in my opimnon, by
section 108(g) (1) and (2), and by some of the damage provisions.
We would urge that as well.

Mr. KASTENMEIER. I understand.
My second question is directed, I think, to Mr. Freitag. That is, you

raise the question in the context of the present law, requiring reasser-
tion of lhe right at the end of 28 years.

I would want you-my question is, why do you feel that that is use-
ful to you ? Are you making the point that there is an interest that edu-
catdrs have in finding material or having access to it in the public
domainS

Mr. FmEITAG. The original constitutional purpose was to get the ma-
terial into the public domain. Anything that would serve to prohibit
that, to further prolong the availability of material, it seems to us,
,does not advantage the public domain in any way.

If I may allow an extremely personal point of view, I would like to
*see 28 years reduced. I had some students that made their livelihood
by designing covers for books, things of that nature, magazines and so
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on. Their protection under law 'is, far less than copyright'provision at
,the present tine. It seems to me tlieir live!.ihood is very closely de-
pendent upont. eir ability to develop'their creativity and:sell it. Their
protection is far less,. There is.great 'inequity along the line as far as
those kinds of protec!ions-patent law, for one.

Our feeling-that withlthe 28-year ienewal, it has permitted 85 per:
cent of the material to iko into.the public domain after the first 28 y'ears.
We would surely liod the'line there.

Mr. IKAsT.NsMEin. The purpose of the, qiuestion is to determine
whether there really is an interest in obtaining material-utility, a pub-
lic interest, in obtaining.material earlier thl: the expiration of the life
plus 50 or 75 years proposed in this bill. Whether there is a distinction
between -types of. material, -hat 'which is valuable, and for which a
greater term or renewal term ought to be sought, andthat which is not
available to the original publisher,,prod ucer, creator, that also lapses
into the public domain at an earlier time.

Mr. FREITaGo. The 28 plus 28 is very cut and clean. The life of the au-
thor plus 56Ois very difficult. It is hard'to see how one could determiiine
that the copyright guarantee has expired.

Mr. KASTENarIER. Thank you..'
The gentleman from Illinois, Mr. Railsback.
Mir. RALSsBAcO. Thank you, Mr. Chairmnar.
I would like to address this questicn really to all of you or to any one

of you.,
Is the thrust of your remarks directed against the payments or your

inability to get access to material a Which is, more -important ? Do you
object to making, any payments, or unreasonable payments, or is it.the
difficulty in gettintmg,access ?

BMr. inB&sIND. I would say, MAr. Railsback, our position is, in prin-
ciple, there is an area'of usage where payments do not begin, and that
has been recognized at the outset, for the scholar to hand-copy a work.

Our second pcint is, we cannot do, as teachers.and researchers, what
we must do if we are always under the threat or clout or have to bear
the full burden of being the party defendant in an infringement ac-
tion. We need availability with some clarity .under the statute.

Mr. RAnLsci3aC. 'You would, I take it, differentiate between a non-
commercial extensive reproduction and thevmaking of a single copy.

In other words, you made a distinctionebetween noncommercial and
commercial. But I take it that you would not carry that to a point
where you would have extensive, multiple noncommercial reproduc-
tions. Or would you ?

MIr. RosENFIELD. MIr. Railsback, the answer is fundamentally that
you are correct as to our understanding, but let me back up immediately
to the term "extensive." We do not, for example, think-in answer to
MIr. Pattison's question to the Department of Justice-that we ought to
have 1,000 copies. The Department of Justice went further than we.
We do think if MIr. Freitag or Mr. Hogan or IMr. Raskind have a class
of 30, 40, 60, or 100, the class- ouaght.to have the copies-thus, it is a
limited copymg.

Mr. RAWLs LSAC. Would you feel the same way if copies were to be
available at a reasonable amount and easily accessible ?

Mr. RosENtEoLD. qNo; because then you would be destroying fair use
altogether. The thrust of your remark, if you would permit me to put
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it: tlis:iWay goes to whether ther. is to be fair use at all, or whether you
arie toliave a payment' ystem which 'overrides everything' and' forbids
any fair use., Our answer to that question isthat to the extent that fair
use or a limited educationxal'exemnption-applies, there shouldbe no pay-
ment. Beyond that, 'payment.

In other words, we do not believe, in MNr. Pattison's case, that we
cought toihave tle riglt to make 1,000 co'pies, just for the purpose of
copying, per se.

.Mr.RA 3LS6ACK. Especially if copies are available from the owner. at
.a reasonable figure.

Mr. Ros ENFE i. Again, we are talking copies ofi;iat-
Mir. RAILsBACE. We are talking about educatibnal'inaterials.
Mr. ROSEN LD. Let me be specific in'the context.
Supposde te t teacher reads something the night before class or 2 days

.before class.' Getting copies is sometimes a 6-month job, assuming that
you can gt them, anid'rarely less than-'a month or two. By then the
teachable moment would have disappeared. So 'there is no point in
'ringiig it up.

'Mr. RAiLSBACEr. You are directing your remarks, now, to accessibility.
MrI. ROSENFELD. Accessibility in some respects without cost; in some

respects beyond' fair use or the limited educational exemption with
ost. Access.ibility is our principal objective.
Mr. RALsBACnac .,ir. 'Freitag, you objected, I think, to section (2),

which might have been subsection (1).
How would you separate a community storefront reception, or a re-

ception at a dormitory from general public viewing
Mr. FREITAG. Maybe I can do it by alluding to something that is more

real in my immediate situation, although I would be glad to get spe-
cific in your question.

W· e have a language lab in our school. Some years ago, when lan-
guage labs became popular, they involved a $60,000 outlay, conduits
underneath the flooir air-conditioning, and so on. Everything was very
space-age. The headsets and tapes and all that sort of thing. We never
bought into that in my district. We were- far too pragmatic to be
charmed b.y all that mechanism. What we bought was a wireless -sys-
tem. Thiesenider goes out from a simple tape recorder or anything; the
kid has a headset, wireless receiver on top. We are in business in a very
few seconds. It is a small item. We use it 5 or 6 minutes, then you are
done; put it aside.

We have now abandoned that to go to cassettes for several reasons.
No. 1, we are a school of 2,800. Of those 2,800 totally elective programs,
some 1,400 are talking French, German, and Spanish. We are now going
to cassette usage in our library. We have what lwe call self-instruction
rooms. The students sit down with a cassette, plug in the machine, lis-
ten to whatever they need, and go. Very few students can get to that
library because of' time constraints-all their sports involvements,
thingslike that.

We dealt with a publisher in New Yorkl to get permission to copy
the teacher tapes onto cassettes and use' a rapid cassette duplikator.
Students bring in their blanks, pop it on. tha- machine, and in' 11/2
minutes they 'have an.hour's worth of 'taped material which i's coordi-
nated to the text. They take it home and there use their machine.

57-780--7d-pt. 1-20
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Mr. RPAisBAXOK Ypu are not.suggesting.that we exBand to really ac-
comnplish your purp9obse by also pernipittingge;l pubic viewinig'

Mr. FRErAG.. The thrust isto be able to allow the eau'catinb;l mnia-
terial to. be where the stu.depit is. r' .aild di not'are if my stuidents
listen to tapes while they. are washing di'hes. for tno'i at;iight.

r., Rasi3sacK. Do you.all feel the same way ?
Mr. FiEITAG. There.is another part to your question. I would like to

get at the paying part. Again, allow a personal example th~at'is morei'
close/to me. , , -

In Pennsylvania we have an act, 372, that says any field trips con-
ducted by the public schools, the parochial schools in ouir district must
be offered the sameopportunity to participate in the field i p.-not at
the same time, necessarily, but an equal oportunhity.

,, Ido not wish to argue the merits, intent, or anything else. I just
,want to mention the effect. The effectis that we have elimihated field'
trips because of the cost factor being accordioilike in nature. There is
no way to budget it. The budget is really the issue. Everything else I
think is begging the question-in an age whe'n we are saying we have
to.take the child out of the classroom, take him to the resouirces in the
community that are immediately at hand,,because if budgetary con-
siderations are being, expanded in a way that has beeh difficult to deal
with, we have nothing. It could very well happen that -the budget,
which is one pie, would have to be sliced that many more ways.'The
result would be nothing. We would be back to the old Latin classr6om
where we have the book memorized, those couple of para~raphs,.where
the teacher would be frustrated.in his attempt to bring m things that
really'turn on students.

.r.. RAnISBAcK. Professor :Raskind, may I ask you to elaborate a
little on your objection to section 108 (g).

MTr. RASIIND. Congressman Railsback, I would call your atterition to
page 4 of my statement, and our objections are With regard to (g)(1)
of section 108,-appears the phrase concerted reproduction; in () (2)
there is systematic reproduction. As the Senate report recognizeds our
position is that the legislative history can give a precise definition to
that. So we urge that the difficult rule of thrusting upon the courts a
serious interpretive probL. m that would endlessly engage the usage that
it not be enacted.

Mr. RaLSBAsO. Thank you.
That is all I have, Mr. Chairman.
Mr. I(STENxEIER. Mr. Danielson.
Mr. DANIELSON. Mr. Steinbach, in your brief opening presentation,

you included language to the effect, whether you read it or not, at the
top of the second paragraph-although this is the fundamental ad hoc
position, the interest of each constituent group varies.

I would like to ask you this. Are there any fundamental differences,
any fundamental conflicts of interest that have not been resolved be-
tween your constituent groups. I realize there are some.

One of you like one aspect a little bit, and then the others. Is there
any language you agreed on which would be accr'-+hle to your entire
group?

Mr. STEINBACH. I would like our counsel to re mnd to that.
Mr. RosrNFIIm. There are eight fundamen, ad hoc positions.

Eight positions have been articulated by the group as a whole.
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Mr. ROSENEErL. oint, with some groups. b i'ng ess tied toay one

.than,.others. Perhaps.b hlpful to you nd hecoittee
very' quickly to state those eight positions. '

First ::The limited educational exemption which has been discussed
asan.expansion of thenot-for-profit. .

Second: The clarification of fair use, as ha's'been'discussed.
Third; The opposition to life plus 50.
Fourth: The waiver of statutory damages for innocent infringers.
Fifth: The.library photocopying situation, which'was discussed yes-

Perday and to which' Mr. Railsback just referred, the opposition to
108(g)..

Sixth: As Mr. Steinbach indicated earlier, that instructional tilevi-
sion, not public broadcasting but instructional television, was to be
treated as school activity.

Seventh: The opposition to a clearinghouse.
Eighth-: Thatinput into a computer not be infrifigement for the penri-

od of the study by the National ,Commission on Technological Uses,
wIhich this committee approved last time,' but that output be paid for
under the normal rules of the law.

Mr. DANIELSON. On those eight pe:"i;ons, all of your components of
your ad bho group are in accord. Is that correct?

Mr. ROSENFIELD. No.. This is---a majority are in accord on that.
Mr. DNIELSON., I am asking this for a very specific reason. We are

only in our fourth day of hearings. It is apparent that it is never going
to be possible to bring all the different interests under consensus in a
copyright bill, let alone under sections 107-and 108.

If your group working together with eight components is unable
to come to agreement on your owr, little, narrow interests of 107 and
108, why obviously we are going to have to render a Solomon's judg-
ment pretty soon and jut cut it down the middle.

Mr. ROSENFIELD. Mr. Danielson, on 107 and 108, there is complete
agreement.

Mr. DANIELSON. On these eight points, even. your little group here,
which is of common interest, could not seem to get together.

Mr. ROSENFIELD. I do not think that is so. I think some of the groups
would give different priorities to different things. For example, there
are some in our group who are not especially interested in one or
another.

Mr. DANIELSON. I do not care about enthusiasm. I am wondering
about fundamental differences.

Mr. ROSENrELD. Fundamentally there is agreement within the
group.

Mr. DANIELSON. Thank you.
The type of materials that you gentlemen have referred to, as I

understand it, includes technical journals, but it also includes current
periodicals, news magazines, literature, almost anything that comes
under the heading of a copyright-any copyrightable material.

Am I right in that?
Mr. RASxIND. That is correct.
Mr. DANIELSON. You are concerned about items in which the incen-

tive is the writing of the material and the sale of copies by the author
as a profitmaking operation as well as those journals which apparently
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are fundamentally interested in disseminating technical knowledge,
the technical journals. You are interested in all of these fields.

What 'is limited about the limited educational use to whichl you
referred?

Mr. ROSENFIELD. Mr. Chairman-
Mr. DANIELSON. Where does the limit come in?

iMr. ROSENFIELD. First of all, if you would be kind enough to look at
the document-

Mr. DANIELSON. 'I will look at it.
Mr. ROSENFIELD. First of all,,we are not asking for the right to pub-

lish Whole copies of everything that is available in copyright. For
example, we are not asking for the right to produce things which are
destroyed in the use-as witness, workbook exercises, standardized
tests.

Mr. DANIELSON. Consumables.
Mr. ROSENFULD. That is right.
Second- we are not asking, and vigorously oppose; the right of any

school or library or anybody else to copy for the purpose of compiling,
a new book. Tn other words, we do not want our people to go in compe-
tition by publishing a new book. .

Mr. DA~NimrsoN. tn a duplicate of an old one.
Mr. ROSENFIELD. Except for a given use, no other use, and certainly

not for sale.
Third; we are asking only for brief excerpts. VWe are not asking

for the entire work. W'e are not asking, for example, for the right to
copy "Gone With the Wind."

,iMr. DAXIELSOX. Except there are exceptions that have been stated
here today, such'as a map, I believe.

Mr. ROSENIELD. A short work.
In other words, what we are saying is a short, self-contained work.
Mr. RASKIND. In the context, if I may, Mr. Danielson, draw your

attention respectfully to page 6 of my statement, second paragraph-
we do not seek the right to engage in multiple copying out of the
context of research and teaching; that is the protection.

Mr. ROSrNFIE.D. All for noncommercial use, for scholarship and
teaching use.

Mr. DANIELSON. To keep it in the field of education and research ?
Mr. ROSENFrELD. Precisely. That brings me back to Mr. Railsback's

comment. We are not asking to make available things for the public as
a whole. This is within the Timited context of the teaching or research.

Mr. DANIELSOy. Thank you very much. Yes, sir?
Mr. WIGREN. MIy I say for the record, I think one of the ways we

may distinguish the two, in answer to both of your questions: If we
use the word systematic instructional activities, just as we have done
in the case of instructional television. We are not asking for the world,
we are aslking for materials in the context of systenlatic use for instruc-
tional activities.

Mr. DANIELSON. I yield back the balance of my time.
Mr. KAsTE~NrEIER. The gentleman from California, Mr. Wiggins.
Mr. WIaGGINs. Thank you, Mr. Chairman. .It the outset, I want to

apologize to our distinguished witnesses concerning my owni lack of
knowi'edge with regard to this complicated field. Atbest, I am getting



301

nly feet wet. If I ask questions which are overly simplistic, please bear
with me.

I am still grappling with the concept of fair use. I think I can
overcome that, and for purposes of my questio., I assume that there is
room in the law for some fair use of a copyrighted work. Now, I am be-
yond that, to the point of people in your business, educators or non-

.- rofit institutions; .and I understood that there is no difference in
treatment between materials which are prepared essentially for your
market. It is one thing to make a casual copy of a copyrighted work
which is intended for general commercial distribution. I would regard
that on a casual, one-time basis for instructional purposes to be fair. It
is another matter to reproduce material which is copyrighted, and
whllich was intended to be used. and sold to nonprofit institutions for
educational purposes. Is there any substance for that differentiation?

Mr. RASBIND. The paradox is the kind of petpie that are the users.
If I am dealing with something in a course in Federal income taxation
that has a narrow issue of income distribution, there may be a page in
Samuelson's "Principles of Economics" that will illuminate that for
the student. The law student is not about to buy a $12 or $14 or $16
book for one or two pages. The choice is that this material almost ex-
clusively goes to consumers that are not potential subscribers or pur-
chasers. This is how we see it.

MIr. WIGGINs. I understand the problem, although I would think
perhaps that is what libraries are for; so that a student would not have
to purchase a work if he wanted to refer to a citation.

JMr. RASrKND. On occasion, if more than a page or a short excerpt
is used, I would ask the library to buy some copies and then put ;.t on
reserve. That is a universal practice.

~Mr. VIGGINs. The draft language you have suggested, however,
really does not distinguish between the kind of material I amtalking
about, that is instructional material, I am wondering about the wisdom
of proceeding with that kind of a different treatment.

Mr. FnErrEo. Congressman, we have school subscriptions to Time
magazine at our high school that are ordered for the students in large
quantity for the social studies class. Let us say, at the point that Der
Spiegel magazine, which i- its counterpart from Germany, and talks
about a kidnaping in Geri .ny, :hat I want to compare with my Ger-
man 4 class the report. mnd the substance of the report, with that
which was reported in Til.,e. The likelihood is, the span of time is 4
or 5 weeks before I could put those two items together, and we sub-
scribe to Der Spiegel from Germany. I have no access to those copies
that were distributed to the students, and I could not go on the
market to get that from the market stands. So I would take the article,
which is likely a column and a half in that Time magazine, and put
it together with copies of Der Spiegel, and put it out in front of
the students and do that.

IMr. WVIGGIN. You are drawing the line based upon the use--I am
talking about the intended purpose. Spiegel and Time are not intended
primarily for instructional purposes.

Mr. FETrrAG. Those Time magazines that come to us are intended
for student class use.

MIr. WIGGINS. Time publishes the :.lazagine for purposes other than
classroom purposes. Of course, it miay be used for that purpose. I am
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not talking about the use so much as the intent in the publication. You
have casebooks for example, Professor, and it seems to me that those
casebooks are- prepai ed for your use almost exclusively: and thatis the
only market that the author has. If you erode that market, it is
really immaterial whether you are profit or nonprofit, because he caters
onlv to that market.

Mr. RASHIND. The students do buy the casebooks, and our mem-
bership of the 6,000 law teachers includes people who do get substan-
tial royalties. There is recognition that the main purpose in publish-
ing is to transmit one's ideas, and to get the nonpecuniary status of
recognition, and so on. We do not undercut the casebook. Each of us
assigns a casebook, and we use that. We are talking about the mate-
rials that are so broad and that are available outside the casebooks.
We are not undercutting.

Mr. WIGGINs. You are recognizing. in a sense, that some published
works are published with the purpose and intent of being used for
instructional material. It does not matter whether it is used by a non-
profit institution or not. The fact is, it is intended to be instructional
material. The only profit that the author makes is in the market.

Mr. ROSENFELD. Mr. Wiggins, let me give you an example specifi-
cally so we can get to something in the nature of your law casebook.
Let us take a biology textbook. It has a picture of a frog. Each one in
the class has bought-either the school or the students-the book;
they have it in front of them. They want to mark this picture to show
certain things. There are a variety of ways of doing this. You can take
a machine which does not reproduce this permanently, but puts it
on the wall. Nobody can mark on that as the teacher is talking. You
can make a Xerox or other kind of a copy-in deference to Xerox, we
will say a photocopy.

sar. WIaGINs. Of a frog 2
Mr. ROSErFnrLD. Of the picture of the frog in the biology text-

book-and then, as the teacher is talking, the student will mark up
some things so that he or she can understand it better and study it.
Notice, our proposal says brief excerpts which are not substantial
in length in proportion to their source. What good is it to the pub-
lisher to forbid that biology teacher in the laboratory from running
off 25 copies of that diagram or that picture from books that everybody
has, but they do not want to deface, so that they then can play with
it as they work on it? And what we are suggesting to you is that we
do not want to copy that whole book. It would be absurd for us to
copy it. We may want to copy the diagram.

Mr. RAnILSBACx. Would you yield ?
Mr. WIGGINS. I yield.
Bir. RATLSBACo . Let me just ask you; does not section 107 protect

you now ?
Mr. ROSENFIELD. Frankly, we do not know. WVe do not know, and the

answeris that the Supreme Court did not know, the Court of Claims
did not know, and in part the difficulty is that the language of the
fair use provision is couched in economic terms. We are not involved
in an economic competitive picture.

PMr. RAILSBACK. Let me just suggest to you, after reading section
107, it does not just deal with economic use. The four factors to be con-
sidered: (1) The purposes and character of the use, (2) the nature of
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the copyrighted' work, (a). the amount and substantiality, anid (4)
then the effect upon the--what the fourth one does, the other three do
not,

Mr. REOSE.FELD. The report of this committee said the fourth Was
he.Drincipal one.

.. r. RAnLSBACK. That is not cur.report.
Mr. RosEiN>mr. This is the report of the Senate committep.
fr. RAmILSACK. DIO not pay any attention to the Senate.

Mr. ROSminELD. May I make one more, one more observation be-
fore I yield to my colleagje? We have had meetings with the various
other groups involved with this from the other side, and invariably
they say to us, if the thing that you want to copy represents a major
expenditure cost for us, then the answer is no; so that it is not quite
as simple as looking at this. Our concern comes from the fact that
we have been told in certain major instances that we cannot do it.
If you tell them we can do it, it may make a difference.

Mr. WIGGINS. I am just trying to flush out the wisdom of an idea
here. I gather from this interest that this is not a very good idea, to
try to create a special rule with respect to instructional materials. Is
that a fair consensus?

Mr. ROSEFIrELD. In effect, that is what we are asking for. We are
asking for a special rule for instructional materials, with research and
scholarship included. We are saying that we think that we are in the
public interest, different from the conlmercial community. That is,
why we have submitted to you a proposal that would make a different
rule, precisely as you have said.

Mr. WIGGINs. To the authors of works intended for instructional
use, you are the commercial community.

RMr. R-ASKIND. We really seek the function rather than the materials.
It troubles me a bit, if I understand you correctly, Congressman Wig-
gins. WVe do not seek to tlabel materials. For example, to get back to
my example of copying a multi-volume service, say, in the tax field,
in a tax course, that was designed for research purposes, it has inter-
pretative materials. To take a copy and put it in the hand of a student
may illuminate a class hour. By doing so, A, we are not taking instruc -

tional materials from copyright. We would not do that with a case
book. By and large, the issue is not the material; it is the function for
which it is used, and it is material that very frequently, if not always,
is not designed for instructional use that we seek to enrich -the class-
room.

Mlr. WImoINs. You have been helpful to me. I will not abandon this
entirely. But, I will -want to think about it some more.

Mfr. WIaREN. It would seem to me we are in the position of creating
markets for that author. If we take the small excerpt and quote it for
class use, and even duplicate it so youngsters may see this and read it
and say, gee, I would like to read the whole book, we create interest
in these linds of materials. So I think we in a way are really advance
men or salesmen, in a sense, for books of this lkind that youngsters
then would want to have in their own libraries as they grow older.

4fr. WIGGINS. You are the wrong one making the argument. The
auth6r of the book should be making that argument.

Mr. WmIaREN. Many of them do. They are not as much interested
in the money that they get from the work as they are in the idea
that their ideas are being used.
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Mr. WIGGIN6. I will listen carefully when the autliors come up.
Mr. ROSENFIELD. Some of the authors in' Tillmst & Wilkiws said

they were more interested in distribution.
Mr. RasKIND. One of the large commercial publishers of the FederaI

Tax Service gives our law school, and any law school in the TJnited
States, that ask, one set for every 10 students, on the theory that if you
allow the library to have these free, since we cannot afford to buy them,
the students will get used to them while they are students. When they
get out and practice, there is a recognition there.

Mr. WxIc I s. I understand that there is truth in what you say.
Mr. KAssTNrEsER. The gentleman from Massachusetts.
Mr. DRINAN. Thank you, Mr. Chairman. I wonder if anyone who

chooses would respond to the reproduction of music. 'We are going to
have testimony here later on, and the Music Publishers Association
says widespread unauthorized photoduplication. of our music could
sap the lifeblood of our business; making the familiar argument that
multiple copies for a band or orchestra in its school erodes their busi-
ness. Who would want to respond to that? Ther2 are a few people in
this room that have a slight interest in this matter.

Mr. WIGREN. Unfortunately, the Music Educators National. Confer-
ence are not here today, and l cannot respond. Let me say in general,
I thinktheir position would be that certainly, there ought to be some
opportunity, in the case of music, for youngsters to be able to listen
to themselves, to make a tape of their performance. so that they can
listen for self-evaluation purposes. This cert Ainly ought to be allowed.
Certainly, they are not asking for permissionl to use mlaterials and lhave
thenm in an auditorium situation, where people are charged admission.
I think they have some very unique kinds of concerns that they will be
expressing to you. I lknow this whole matter is very importait to school
people right now; the business of being able to es aluate your own per-
formance, listen to yourself.

IMr. DRISmAN. That is not the point I was asking.
Mr. WVIGREN. It is the use of music materials.
MIr. DRINAN. Under any exemption, you people are saying that a

part or whole of short works can be produced; and it should seem to
rae that a teacher for a band, under an exemption here, could quite
'properly, I should think, reproduce that, and the band will play it, and
the traditional royalty that goes to the composer simply will not be
paid. WVhat is the answer to it? Is that the ultimate i::ention or effect
of the exemption that is being sought ?

Mr. WIGREN. Again, I think the music educators would have to
answer this. I think they would say they simply do not want to deni-
grate any concerl-of that type on the part of the music publisher. In
act, I think they hasve been very closely working with them.
Mr. DRINAN. Professor Raskind, did you want to comment?
Mfr. RASXIND. I think that is outside the scope of what I would con

sider, and I think our group would consider. to be fair use. That is not
educational if the band is playing in concer t. They are not learning how
to play, and I think that is an improper taking of the proprietor's
rights, what we are talking about. If they are learning about fugues,
and there is some mus:e about the fugue that would be instructive for
classroom purposes, some of that may be taken, but not for a
performance.
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AMr. DRINAN. If that is outside the scope, I am sure the music pub-
fishers.,ill be happy to hear that.

Let me shift to authors. Several authors earn a major portion of
their income by-licensing the reproduction of their poems or articles or
short stories for anthologies. They fear, and testimony will be given
'later this morning-they fear if a teacher, without paying the usual
s mall fees that go toward anthology, if a teacher reproduces for learn-
ing purposes, then the market for such collections of short stories-or
poems will be eroded.

Mr.'FREITAG. I would like to say, I perceive right away the use of that
kind of thing for, me, and I hope the exemption would include it. There
is a time when some songs are also viewed as poems in one language or
another, several that are used in class; and if I find an American version
of that poem that strikes me as being -insightful to the student, and
make c6pit 3 for them and put it alongside the German version, and we
start to :ink at the adequacy of one language over another-which is
more beautiful, which says something that the other calnnot possibly
say.--I would hope that the exemption would continue to give me the
right to do that for a short work.

1Ir. DRINAN. How about the individual author who otherwise, ex-
celt for the exemption, would be getting a small fee, and that is the
basis of the copyright privilege; that it is in the Constitution, accord-
ing to their argument that really you have not responded to? Their
argument is, this little fee I get rewards my creativity; and this exemp-
tion, even for nonprofit or religious groups, should not take away that
,which the Constitution gives me.

Mr. FREITAG. I perceive two possibilities. Number one, the published
item might occur in a cultural workbook, which I can buy for the
department, and then do; or number two, I would have to go some
kind of fee route, which in all likelihood I would suspect would mean
I would have to'decline using it.

Mr. DRNAN. That is no answer. You are saying, we will not give
'him any money. What does this copyright mean to him? You have
just taken the copyright away.

Mr. FREITrAG. I thought I was speaking to the exemption for educa-
tional -Durposes.

Mr. DitINAN. You keep asserting that it is good because it is good.
It is not g(H)d for the owner of the copyright.

Mr. ROSENFELD. The answer is it would not be used. The result is,
that neither the students nor the author profit. That is the real explana-
tion of this. When Mr. Frost read his poem at Mr. Kennedy's inaugura-
tion, the next day every school in America turned to Frost's poems.
If they had had to buy the Frost poems first of all, they would have
to buy the whole set. They do not sell one volume. If they had to buy
them, they would not have used them. Mr. Frost would not have gotten
anything. The students of America, would not have been enriched by
the I ost poetry. Who would have gained in that instance? Neither
Frostnor the students.

Mr. DRINAN. Are you telling me that they just went and reproduced
the poems of Robert Frost without buying the book, and without giving
him the copyright?

Mr. RosEFmLD. That is right. Schools around the country took
the poem and studied it the next day.
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Mr. DRINAN. Just that one poem?
Mr. ROSENFIELD. Either that oz one other poem, but not the Frost

volumes. They may have taken another poela to show the beauty of
the-Frost style. I am trying to meet your point head on; I hope I am.

Mr. DRINAN. You are not doing very well.
Mr. ROSENFIELD. Letjme try again. You are asking, what about the

royalty to the author ? The answer is, he would have gotten no royalty
anyway. It would not have been used;

Mr. HOGAN. I recently had-the chance to serve as an advisory editor
for a high school/junior high school anthology series. There are a
number of new pod.ns in those anthologies. As 1 recall, the permission
fees of those across the board were about a quarter of a million dollars.
In most of the new poems that find themselves in anthologies, to be
honest with you, Father, were probably Xeroxed and -tred fout in
classes here and there, to see if they would be-satisfactoly. And-having
been found that they were, the authors are now making money they
would not haveotherwise.

Mr. DRIINAN. If you carried your exemption through, that quarter
of a million dollars would never get to the-authors. You have trapped
yourself. Come on--you are saying that schoolteachers advertise these
poems. Pretty soon, people say, that is a nice poem; and under your
logic, this poem now will make it into the anthology, but there will not
be any royalty fee. f ·

Mr. HIIOGA. I think, if I recall correctly, we were saying one of the
things we agreed on is not making domestic anthologies available.

Mr. DIINAN. I am all for the diffusion of knowledge. But there are
a- lot of authors and composers out there. They are going to testify.
I just wanted you to meet the argument as head on. as you can. You
want the diffusion, of knowledge. They want the same thing, but with
their own particular, constitutionally protected rights guaranteed.

Mr. FRErrAG. Mr. Drinan, I kind of sense the presumption that -we
,really wanted to do all this duplication. As a teacher, I really dofiot.

Mr. DRINAN. I used to be in the business. I had that temptation all
the time. Right, Professor Raskind? I did as much as Icould.

Mr. FRErrAG. Temptation aside, what I do not have is the time
to go through all that, and I go to the Xerox and run it off, and have it
all done. There is a lot of tickv-tacky I can do without. I also do.get
on the phone and talk to the publisher, and say, what is lacking in this
edition is-cannot we do something about it? Sure enough, I can
say W-ith some success that revisions have incorporated our ideas, and
we bought this edition and stopped having to go out, and do it on our
own. I -think a very valid case can be made for trying out in lthe
classroom what does work. Perhaps under an exemption, we can even-
tually effect its inclusion in the textbook which .ve ieally choose to
buv. workbook or so on.

Mr. DRINAN. That is really no answer to say, let us try it out: maybe
we Will popularize it. One last point before my time runs out. I would
suggest to you gentlemen, insofar as you can concentrateon the fui-
damentals, I do not think you all agree with the NEA-proposed
statute here. I am not certain you wouldall agree with what Professor
laskind says. He says no injuctive relief whatsoever. In the eight

things that are here, if you could somehow have a statute upon which
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your 39 organizations aglee. That certainly would give us a focus on
how we are going to go on this thing. Thank you very much.

Mr. KAsTENsEIER. The gentleman from New York, Mr. Pattison.
Mr. PArrisoN. Thank you, Ar. Chairman.
I feel a little bit like Alice in Through the Looking Glass, when

the Queen, as you will recall, said when I use a word, it shall mean
e,<actly what I intend it to mean, nothing more or less. I think that
is our problem here for the definition of the word, "fair" use. I would
like to get to a couple of examples that were used. The one example
that was used about the occasion where the law professor wanted to
use a particular article, and asked the author for permission. The
author said, that will be $150, and they decided not to use it. It seems
to me that goes to the very basis of the copyright law. If the author
says to you he does not want you to use it for anything less than
$150, is that not his perhaps frustrating privilege to do that ? Has it
ever been in the copyright law that we say, we are going to determine
what somebody is going to charge ? Suppose somebod, does not want
it to be used at all? Suppose I have a poem I do not want anyone to
use, to publish anywhere-I am-ashamed of it?

Mr. RAsKIND. That is a balance of interest. Society has an interest;
Congress has in many instances legislated, as in the .Higher Education
Act, a shared resource use-as Father Drinan says, a balance of abso-
lutes. Our position is, over the period of time, a fair use doctrine will
(a) meet that interest by allowing the students to have the material,
and (b) in the long run, some of them would become subscribers, or the
library will become the purchaser of one more subscription. It is not
a zero-gain situation for the people who have the proprietorship. We
are mindful of it and sensitive to it.

. r. PArnso-. When we get to the question of whether the price
is fair, is not the alternative to that to say 'somebody fixed the price
somewhere along the line? We either fix the price, as you say, or the
author'sets the price-in a ridiculous way, perhaps.

Mr. RAstIND. That raises a troublesome issue. If you alloi 'full
sweep as- to price, thie result you get is not socially desirable. That is
the issue.

Mir. PA.rrsoN. Let me get to another issue. In Mr. Freitag's state,
ment, he talked about teachers, authors, to say they are as much
interested in seeing their works used and their ideas disseminated, and
I agree with that. As a politician, we do not get too many copyrights
for things. We.say our interest is in having those ideas disseminated,
and we publish a lot of things. What is to stop an author who feels
that way to simply. insert a waiver into his work and say,,permission
to copy is granted; and that is done lots of times, is it not? Would that
not solve the problem, is that let,that author make up his mind about
that?

Mr. WIawEN. Yes, it would. In fact, in many of our educational pub-
lications, we are .utting on the verso page at the bottom that any
part of this may be copied as needed 'for instructional purposes, but
that we would appreciate being given at least credit as to the source.
We are practicing what we preach in this particular instance here,
because we think that is important. The dissemination of knowledge
and the access of information, in a free society, is an all-important
thing. It may .be true, as you said before,, that an author can say,
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I do not want someone to use my work. Still, there is such a thing
as having all kinds of materials available, source materials, in the
public interest. It is whether or not you consider the copyright to be
an intellectual property right as such. I know that is the case in
.British law. I am not so sure it is in our law. You ina%, want to speak
to that..

Mr. PATmsoN. Is that not the fundamental decision you make,
when you say you are going to create a monopoly interest on the part
of a person who creates something, and allow him to give permission
or not, or conditionally, or any other way he wants-and what the
object of that will, in fact, result in more disseminatiorn of information
and more creative activity going on than if you give him no right at
all or give him alimited right ?

Mr. ROSENFMLD. The courts have answered that very clearly. The
statutes until now, until this moment, give a presumptive exclusive
monopoly. Presumably, you are not allowed to use one word. The courts
hlave said that is silly. It is not in the constitutional objective. which
is dissemination; and therefore, the courts have developed the doctrine
of fair use, the purpose of which is dissemination. And what we are
suggesting to you is that we are not talking about monopoly or no
monopoly. We think that, with due respect, is not the issue that you
yourself are proposing. The issue really is, what is the nature of the
usable portion of the material, irrespective of the presumptive monop-
oly? And on that score, if an issue is couched in those terms, that it
is not exclusive, then the author cannot refuse, no matter how much he
wants. Once he has taken advantage of statutory copyright, he cannot
refuse fair use, no matter how much he wants to.

Mr. PAT-IsoN. We are adopting the concept of fair use in this statute.
That is not the question. W e have a situation here that I posed, where
presumably sofimeone thought that it was not fair use, or it probably
was not fair use. They asked the author for permission. He said no.

Mr. ROSENFIELD. That is exactly what happened in Williams &

The thrust of your questions, if I may respectfully indicate, would
be to put the burden on the copyright holder by saying let him settle
the price. We are saying to theaegree it is fair use or exemptible, the
publisher has no control.

Mr. PAmsoN. We agree completely on that concept, except no one
seems to agree on what fair use is. I am posing the question--assuming
it is not fair use and you ask the publisher, the author, if in fact you
can use his piece, and it is not under the fair use doctrine, then the
objection was made that his price was foo high; he did not therefore
benefit, and the students did not benefit.

I am presuming as a part of my question that it was not fair use.
Mr. ROSbNFrL D. Let us go back.
If, under whatever the rules are, it is not fair use, we may fuss

at you because it is not fair use.
Mr. PAmrsoN. Not under this question, because it is a given.
Mr. RosBESw. If it is not fair use, the author has a right to control

the price. We are not arguing about that.
Mr. PA'riso. Fine.
Mlr. FRErrAo. I would like to relate to you a question that brought

up that point in terms oi duration of a copyright-the concern that
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I have that the life of the author plus 50 prevents the author from
having a second choice to decide whether or not lie wants to continue
the material under copyright. Anybody from the minute they publish
can freely grant the right to anyone to use it all along.

Let us say a copyright does exist. It is a valid copyright and must
be respected. The 28 years, which must th2n be renewed, and which is
renewed in only 15 petzent of the cases, gives to the author, the copy-
right holder, a chance to decide whether this should go into the public
domain or not. Life plus 50 really locks it up.

Mr. ParTnson. We could create that rather simply by saying that
after a period of time a notification goes to the author; if you do not
choose to renew it or wish to withdraw your cop3 right, let us know.
That could be done very simply.

-Mr. FREITAG. The pending legislation includes life plus 50.
Air. P.ArrIsow. It may be a good idea to require the author to state

his age and state of health at that point.
One other question. Suppose someone is so foolish to decide they

are going to open up a school on a profit basis, for a variety of reasons.
MIaybe they do not really expect to make a profit. Certainly they would
not if :hey had any intelligence. Let us suppose they want to do it for
a variety of reasons-they want that form of operation rather than
having-having the kind cf form of operation you have with a non-
profit corporation that has a lot of legal constraints in it. You want
to open up a school for profit. There are many of course. What is the
difference if we have the same school. Wle are two schools; one under
one form--nonprofit with a board of directors, and tries to raise
money from the public; the other profitmaking, which may or may not
make a profit. Actually, what is a proprietary operation; what is the
difference to the student a?

Mr. WIGRE.N. We are not asking for this limited exemption for any
commercial school whatsoever.

Mr. PATrrsoN. Why not ?
Mr. WIGREN. We think the nature of the use is such that if they

are a commercial operation, unlike a nonprofit institution, they there-
fore -should pay. They get money from their students to operate the
school.

Mr. PATrISON. So does Cornell. .
Mr. WIGIrN. In the other instance, these are public schools; for the

most part they are parochial.
,Mr. PATrsoN. I have a hard time making that distinction. I may

choose to send my child to a school which is very successfully being run
by a profitmaking operation and cheaper, let us say, than the nonprofit
school. Let us say that the tuition at the profit school is $500 a year,
and at the nonprofit school the tuition is $6,000 a year. That is per-
fectly possible.

Mr. WIGREN. Do you not think tax law distinguishes between them?
Mr. PATIsoN. For a variety of reasons, but not based upon what you

do at the place.
I am just wondering-there are not many proprietary schools.
Mr. RosENwELD. Is that not why, exactly, the tax law distinguishes?

The tax law distinguishes because in one the teacher does not make
personal profit, and in the other the proprietor does depending upon
whether or not his business is profitable.
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In other words, in one you have a situation in which the copyrighted
material is beino used to make a buck; and in the other, you are not
giving that kinT of purposeful use. That is precisely why the tax law
distinguishes-the tax law and the Congress. The Congress makes
certain benefits available to nonprofit institutions of education which
it does not make available to profitmaking institutions.

Mr. PATmsoN. Are we not talking about the dissemination of infor-
mation, and how it is disseminated; We do not really care, do we?

Mr. RosEmu. Yes, we do.
We are saying for the purpose of this special exemption, just as

Congress has said we are going to support nonprofit higher educa-
tion or lower educational institutions and nonprofitmaking ones, we
are saying that the Congress, in its wisdom, ought to make special
rules for the nonprofit, noncommercial utilization of this copyright
material and let the commercial one go on its own.

What we are trying to point out in a sense is that the ad hoc comrn
mittee refuse membership to profitmaking schools that are excellent
schools for this very reason. It is not that we are thinking of it as
an afterthought. This was a fundamental distinction between the
profit and the nonprofit in the character of the use involved.

As a matter of fact, Mr. Congressman, 107 itself speaks of the
purpose and character of the use. The purpose of the use in a profit-
making institution is to make a buck. Sure you make a buck by
disseminating education to the students. The purpose is to make a
buck.

kMr. PAmsoN. Maybe. I can form a number of corporations, not-
for-profit corporations, with a small group of people involved, a not-
for-profit corporation, and charge tuition, and noL make a profit at
all, because we just adjust our salary dependent upon what we make.
There is no profit at all. It comes out to zero at the end of the year.

You can do the same thing with a for-profit corporation.
You are not going to tell me if a for-profit corporation incurs a

loss, in the time that they incur the loss, you are not going to let them
off the hook.

I think the distinction is, based upon the use, not upon the nature
of the institution. That is all.

Mr. ROSENFELD. We thought we wesre asking fbr less than you were
pushing us to.

Mr. KAsTENmrIEr. We thank those representing educators here this
morning, and educational uses, and the copyighlt bill. We thank you
for your very helpful testimony.

The Chair would now like to call those who represent publishers-
Bella Linden, Paul Zurkowsld, Ernest Farmer, Irwin Karp, and
Edwai'd Meell-to come forward.

The Chair would like to express regrets that it is so late in the
morning in reaching you. There has been, evidently, a very profound
interest in the subject from the questioning of those who preceded
you.

Nonetheless, your testimony is equally valuable to us and sought
after. I only regret that it is late. Perhaps hereafter we zan make other
adjustments.

Ms. Linden ?
[The prepared statement of Ms. Bella Linden, follows:]
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STATENSENT.OF BELLA L. LINDEN, ATTORNEY, NEW YORK, N.Y.

Mr. Chairman, I am Bella L. Linden, partner in the law firm of Linden and
Deutsch, New York City. I was counsel for many years for the American Text-
book Publishers Institute (until its merger with the American Book Publishers
Council into the association known as Association of American Publishers),
a member of the Panel. of Experts appointed by the Register of Copyrights to
consider revision of the Copyright Law, and a member of the Committee on
Science and Technical Information (COSATI) of the Federal Council for
Science and Technology and Chairman of the COSATI sub-panel on rights of
access to computerized information systems. My firm represents Harcourt
Brace Jovanovich, Inc. and Macmillan, Inc., two of the five largest American
educational publishers. However, I appear here-today not on behalf of Macmillian
or EHarcourt alone, nor solely on behalf of educational publishers. Rather, I am
here in the interests of our system of educational authorship and publishing.
representing the sum total of the combined creative efforts and investments
of the authors and publishers of this country's educational materials.

This statement is respectfully submitted in opposition to the proposal for a
general educational exemption to the rights of authors and publishers established
in ie.R. 2223. Eight years ago, in your Committee's analysis of the doctrine of fair
use as established in the Revision Bill and, in particular, its application to
educational and classroom use,,your Committee concluded that " a specific exemp-
tion fieeing certain reproductions of copyrighted works for educational and
scholarly purposes from copyright control is not justified." [H.R. Rep. No. 83, p.
31] At last week's hearings the Register of Copyrights stated that your report
"still remains the basic legislative explanation of the content of the Bill, and
the [basis from which] the reports succeeding it in both Houses have all been
drawn * * *." During the intervening years, the only relevant fact to have
changed is the further proliferation of devices for unauthorized, inexpensive
and rapid duplication, use and transmission of copyrighted works.

Yet, we find ourselves still debating the request for the so-called "educational
exemption."

At bottom, of course, this dispute is based on economic interests. Authors,
publishers, educators, librarians, all must live on a budget. I will certainly
concede that anything which may be atquired free of charge imposes no burden
on a budget, so it is not totally unnatural for users of copyrighted materials
to desire unpaid-for duplication privileges. Textbook budgets are extremely low,
amounting, 'on a national average, to between two and three percent of a
school's ainhual budget. Photocopying equipment and other reproduction, storage
and r'etrieval devices are not .part of a school's textbook budget, but come
under the broad umbrella of "supplies." Thus, the natural and laudable tendency
for good teachers Is to seek supplementary material via the Xerox and tape
machines. Less laudable however, Is the insistence of some that authors and
publishers should not be paid for such uses of their works.

Throighout the revision program the authors and publishers of educational
materials have agreed with the principle of full and.prompt access to copyrighted
material for educational use. This is the very reason for their creative efforts and
existeucie. Clearly, there is a significant difference between access to educational
materials, which we wholeheartedly support, and unpaid-for duplication of these
materials.

We hay. continually offered to work with the proponents of the educational
exemption, as urged by your Committee in 1967, "to work out means by which
permissions for uses beyond fair use can be obtained. easily and quickly and at
reasonable foes." [H.R. Rep. NTo. 83, p. 33] In fact, in my first appearance before
your, Committee in 1965, I offered a specific proposal for a clearing house system.
However, for almost ten years-during which time many-educators hare loudly
and Justifiably voiced their demands for adequate compensation for tleir ovin
services-.the proponents of the educational exemption have sought a statutory
basis for the replication of copyrighted educational materials without payment.
Rather than accept our invitation, those in favor of the educational exemption
offer a provision for sweeping uapl priation of copyrighted works. They commonly
Illustrate their so-called plight by referring to the individual school child who
wishes to copy an article from a newspaper for a homework assignment. We are,
in effect, told that because the patient has a headache, the cure is to thop off his
head.

Authorship of an educational work usually entails many thousands of hours
over a period of several years doing library and other research, field testing and
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cunsulting. The,authors of educational works are not highly publicized personali-
ties who write best sellers and appear on television talk shows. Many are prac-
ticing teachers. Few become rich as a result of their writings. To the extent that
it is possible to describe a typical textbook author, he or she is a member of the
faculty of a highly regarded college or university, enjoys an excellent reputation
in his or her field, but is little known outside of it and counts on copyright royalties
to pay for braces for the chilJren's teeth, a second car for the family or a vacation
or btudy year abroad or so'le similar expense. More often than not, royalties on
educational works are split, between several authors.

By and large, it is the publisher who discerns educational needs, searches out
and selects the autho (lor, more commonly, group of authors) to create the books
andmaterials to satify the requirements of schools and universities, and directs
and superv'ses the planning, design and creation of the works. The publishing
venture ~,enerally encompasses continuing review and evaluation by numerous
teavcher., and curriculum specialists, supervisors and consultants and field testing
thruughout the country. The role of the American educational publisher combines
and coordinates various fun.ctions of writing, artistic design and technical skills
in applied research, packaging, consulting and training as well as manufacturing,
marketing and distribution.

Educational materials today are commonly produced in sets or programs in-
tegrating various forms and media such as texts, teachers' manuals or editions,
filmstrips, slides, sound recordings, cards, charts, puzzles, instructional games,
duplicating masters, transparencies, testing materials and the like; similarly,
these programs frequently represent the entire range of literary authorship includri-
ing fiction, non-fiction, prose, poetry, music and drama. It is not at all uncommon
for an educational publisher to invest more than one million dollars in pre-
development costs alone for the creation of a program which will take five or
ten years to reach the market and another three to five years to gain acceptance
and even begin to pay off the investment. In the case of one elementary and
junior high school science program with which I am familiar, a total of fourteefi
years elapsed between the time the program was conceived and the first textlbooks
were published. The program virtually revolutionized the format and content of
elementary school science books. The efforts and investments of authors and edu-
cational publishers do not stop upon publication, as subsequent editions are con-
tinually revised in light of feed-back from the field and changes in publishing
techniques.

Commonly, major portions of the expenses of educational publishing are
attributable to payments made to other publishers and authors for the use and
integration of portions of prior works in new programs. In the case of one recent
elementary reading program, permissions fees paid by the publisher exceeded
$100,000 and, it is estimated, comprised more than 30,000 permissions granted.
The administrative "burden" of clearing the permissions did not impair the
development of the program.

We cannot emphasize often enough that many of the products of educational
publishing, such as treatises, texts, workbooks, tests, file cards, anthologies,
encyclopedias and other reference works, are designed for use in piecemeal
fa8shon rather than cover-to-cover reading. To permit unauthorized photo-
dluplication of copyrighted works for the purposes of t~aching, education and
research is a request, in unalloyed English, to permit the educational com-
munity to engage in on-demand reprinting, on a daily basis, of those portions
of copyrighted educational, scientific and technical works which they wish
to use and to circumvent payment to authors and publishers whose entire
market for such works is that same educational community.

.In many respects educational publishing exists apart from other businesses.
The authors and publishers of such works are in a very real and essential
sense engaged in public service. For education itself to progress, educational
authors and publishers must anticipate and effectively serve a broad range
of instructional and scholarly needs. To continue to serve this function in
today's society, they must be adequately remunerated for the duplication of
their work product.

'Although on a short term basis an "educational exemption" may appear
desirable to some as aiding the budgetary ills of the educational' community,
it is clear that the longer term consequence would be to discourage auuhors
and publishers from investing in the creation and distributi6dn of educational
materials. The only alternative which comes to mind is the nationalization
of educational- publishing. Among the ways our b3clety has avoided suppression
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of intellectual work-product are the system of economic incentive to writers
provided by copyright and the free-enterprise publishing system which .en;
compasses multiple outlets for distribution. Thus, authors are encouraged
to publish their thoughts, and the views of an author which may be antithetical
to one publisher' (or be considered by him to be unpublishable for economic,
competitive or other reasons) may still receive exposure through publication
by another.

I! applied to, the free storage (input) of cc.-,!;hted materials in computer-
ized information systems the proposed exemption would, b'e in complete dero-
gation of the judgment of both Houses of Congress as expressed In the
recent passage of a law establishing a National Commission on New Tech-
nological Uses of Copyrighted Works. One of the stated purposes of that
Commission is to study, compile data on, and make recommendations to Congress
concerning "the reproduction a..- use of copyrighted works of authorship . . .
in conjunction with automatic systems capable of storing, processing, retrieving,
and transferring information * * *."

Proponents of the educational exemption have repeatedly emphasized their
"educational" purpose and its relation to the public 'welfare. Of course educa-
tion is in the public interest-but under our system this interest is served
by a private and commercial enterprise which requires a profit to survive. The
injury to this country's educational system, educators, scholars, and school
children will be material under the erosion of copyright which will result
from the proposed exemption. This wus fully recognized by your Committee
in 1967 when, after considering arguments for a specific educational exemp-

, tion extending beyond fair use, it stated:
"The fullest possible use of the multitude of technical devices now available

to education should be encouraged. But, bearing in mind that the basic con-
stitutional purpose of granting copyright protection is the advancement of learn-
ing, the committee also recognizes that the potential destruction of incentives
to authoriship presents a serious danger." [H.R. Rep. No. 83, at p. 31]

TESTIMONY OF BELLA L. LINDEN; REPRESENTING EDUCATIONALT
PUBLISHERS

Mfs. LINDEN. Thank you, Mr. Chairman.
I shall not read,my statement at all, but submit it for the record,

the reason being that everything that I am saying in my statement,
and I dare say everything that the educators have said this morning,
we have all been saying for the past 10 years, at least.

Consequently, in order to save time, all I would like to do is point
out specifically five or six-actually it adds up to seven-statements
that I would particularly like to drawl to your attention.

One is that the position of the educational community, as repre-
sented by the people who testified here this morning, and by the
librarians who testified yesterday, 10 years ago was that photocopying
is done in a very limited way. Ten years ago they said that copying
cost 50 cents a page; therefore it is cheaper to buy a book than to
photocopy a book; therefore it is cheaper to buy a journal article or
reprint, or buy the journal instead of doing the photocopying.

Nothing, with all due respect, has changed in the course of the 10
years with respect to the philosophy of the purpose of copyright. All
that has changed is the rapid proliferation of technological devices
ftr replication-tape. Xerox equipment, so on and so fortll, and in.
formation storage and retrieval systems.

The proliferation of all this has met in the eyes of the educators-
it would seem that because there is a more rapid technique of achiev-
ing the dissemination of information, the payment should be limited
to the technology.

57-780--7--pt. 1- 21
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No one here 'has ever spoken to the Congress that they should
insist that the Xerox equipment or tape equipment should be given
to the nonprofit institutions.gratis. What they have all insisted upon
is that the intellectual material, without which the technological
dissemination :hardware would be relatively useless, should be given
gratis.

Again, I say with great sadness, we see awe and respect for tangible
property, and we'see less than respect for intellectual creativity, Awhich
in my view, may I.suggest-and I am sure it is shared by all here-
is the cultural and' most valued part of the heritage.

I would also like to point out that hiat you are doing is not evaluat-
ing a. WiZaiams & Wgilkin case of past. transgressions where the issue
is limited to one publisher and certain specific issues. You are being
asked to legislate exemptions with respect to all future creatirity.
You are being asked to suggest a system of modifying the creation
and packagng' of intellectual information for the educational and
research community. You are being asked-there will be no cata-
clysmic disappearance' of future creativity overnight. If you do pass
these educational exemptions, what you will have created is the grad-
ual but inexorable erosion of 'the competitive entrepreneurial produc-
tion of intellectual material for the education and research com-
munity of this country at the very least.

One or two of you noted very aptly that the education'al material-
w will hand out some-that consist of 150 items in a children's reading

program of all kinds of nonfiction, small portions included. That
is the entire market for the educational producers and the duties
of material. I will not dwell on that point.

I would merely like to add' that yes, as the educators have said
this morning, it is a question of budget. What they have reference
to is the intellectual property budget, which is 2 or 3 percent, at the
most, of the entire school budget. They are not talking about the
teachers' salaries or carpeting or Xerox equipment. A11 they are talk-
ing about is the minuscule proportion of the budget that goes for
intellectual property.

W7ith respect to the problems of fair use, may I suggest, with
all due respect intended, fair use, as I sat and listened to the great
difficulties of defining fair use, it occurred to me-and I mean no
disrespect to this committee or to anyone in ' .'s room-if the good
Lord had promulgated the statement, love thy neighbor before this
committee at the time of Genesis, you would still have people here
defining what love is, seeking guidelines with respect to which neigh-
bors are intended to come under the stricture to love thy neighblor,
and there would be a rising clamor for exemption of certain neigh-
borhoods from, tlhe statement of the good Lord, because it was in
the public interest to exempt those neighborhoods.

May I suggest in all seriousness, there is no precise language in any
statute of any kind that has ever been promulgated that is not subject
to different interpretations. That is why, thank the Lord, there is a
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legal profession, and thank the Lord that is why there are congresses,
and that is why there is ongoing revision of statutes, just as the
act of 1909.

Mr. IKASTENMEIER. I would point out if the bill before us had
been in effect at the time, and He had set it down already, the Lord
would still have life plus 50.

Ms. LINDENN. That is true. We also gave it oo Mary Baker Eddy,
if you recall.

May I suggest, furthermore, that fair use, like all other statutory
language, is susceptible to interpretation. WVe all know what love
thy neighbor means, whether we obey it or not. We all know what
fair use is, and we all kilow what the four criteria are.

lfay I also call to your attention that the bill now before you has
a series of compromises of exemptions, which we have reluctantly
accepted, because this is the era of compromise. This is the era where
people have less regard for private intellectual enterprise than they
did generations ago. We accept it. We are willing to live, surv'i e, and
struggle under it. WV e are asking for survival of the private .atellec-
tual authorship and publishing industry.

In conclusion. may I say that if any of you would be good cnough
to look at my testimony given before this very committee in 1965,
we did in fact offer a clearinghouse. 5We made the point then-we
make the point now--we have made it continually. We are agreeing
that the copyright law is intended to grant the right of access. We
are agreeing that access is the essence of intellectuaT information and
,is the whole purpose of publishing and production of audiovisual
materials.

What we are saying, under our form of government, and our phi-
losophy of free d senination of competitive ideas, we do not wish
to end up in a decade or so with aL nationalized educational publishing
system and with limited authorship under that kind of a budget.

I want to include lmy one statement-yes, we sympathize that the
educators and librarians have problems balancing their budgets. YWe
all do. And we know that if any of us could only get for free that
which we in our society have to pay for, we would find it a much more
easy task to balance our budgets. MIay I suggest that the librarians and
teachers budgets should not be balanced at the expense of this intellec-
tual property which is essential to their ongoing teaching prccess.

That, I submit, is in the public welfare.
Thank you.
Mr. KASTENMIEIm.. Thank you, Ms. Linden, for a very strong

statement.
The Chair will personally say it is good to have you back after 10

years. Having seen you a number of times in the context of copyright,
you have made enormous contributions in the field.

Next, hMr. iMeell.
[The prepared statement of Mr. Meell follows:]
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STATEXENT OF EDWARD MEELL ON H.R. 2223 ON BEfiALF OF TIlE EDUCATIONAL
MEDIA PRODUCERS COUNCIL

My name is Edward MIeell and I am Chairman of the Educational Media Pro-
oducers Council (EMPC) and Editorial Direceor of the Film Division of McGraw-
.Hill Book Company. I am appearing here today on behalf of EMIPC and with
me is Ivan Bender, Chairman of the EMJPC Copyright Committee and Assistant
'Secretary and Legal Counsel of the Encyclopaedia Britannica Educational
«Corporation.

We are here to present our views on H.R. 2223, the general copyright revision
bill, and specifically on the issues involved in the educational use "P copyrighted
audio-visual materials. We support the bill as introduced and oppose a -undments
which would weaken the protection provided in the bill for audio-visual materials.

SECTION 107-FAIB USE

We specifically endorse Section 107, which writes into statutory law the main
principles of "fair use" as that doctrine has been interpreted by the courts in
individual cases over the years. We feel that Section 107 represents a fair com-
promise between the creators and users of copyrighted educational materials-
a compromise which has been carefully negotiated over the past several years.

Our industry is pleased with the recent technological developments which
promise to make ideas and information more accessible to scholars, teachers
and learners. These developments promise also to expand the role and cctrihu-
tion of educational media producers to the educational process of which we are
an integral part. But in order to maintain and increase the incentives for the
.creation and production of quality materials for our schools, we must not diminish
the statutory protection for intellectual products to which any author, creator
or artist is entitled.

NO NEED FOR AN "EDUCATIONAL EXEMPTION"

At the time that this testimony was prepared we were uncertain as to whether
a broad edacational exemption, to be added to the bill as it now stands, would he
proposed by one or more organizations in the light of the positions taken by the
Association for Educational Communications & Technology (see Attachment A).
The language of previously-introduced amendmehts. however, in our view pro-
vided far more than a "limited" exemption. Among other things it would authorize
use-for noncommercial teaching, scholarship and research-not only of "brief
excerpts" from copyrighted works but also of the %whole of short literary, pictorial
and graphic works.

Let us take up these two concepts in order, as they would apply to educational
audio-visual materials. A

The concept of 'brief excerpts" (which are not substantial in length in propor-
tion to their source) is very difficult to apply to educational audio-visual mate-
rials. A half hour education nature or biology film, for example, may be built
around an exceedingly difficult photographic sequence 'which may take months
of work to capture, but may in the final product only take up a minute or two
of time in the film. To permit this minute or two to be reproduced freely under
an educational exemption would very likely destroy the economic viability of the
product.

The concept of exempting use of "the whole of short, literary, pictorial and
graphic works" presents difficulties equally great in relation to audio-visual
materials. For example, is a short filmstrip a short work? Is a five minute audit)
cassette a short work? Is an eight minute 16mm filn, a short work? If so, it would
very largely destroy the entire market for short filmstrips, cassettes or films, and
they would be produced in extremely small numbers or not at all.

We trust that this subcommittee will not accept the idea of an educational
exemption, if such an exemption should continue to be pressed by one or more
organizations. If the exemption is adopted, few companies will be able to risk
mnlking the capital and time investments needed to produce educational mate-
rials and will turn their efforts to other kinds of products and markets. In such
a situation, it might well happen that only with government subsidies could the
Iroducers in the private sector afford to finance the development and dibtribatio,m
of educational materials.
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Such an exemption has no educational rationale. To the extent that.school
systems wish to reproduce educational audio-visual materials in whole or in-
part beyond the limits of "fair use," our-members btand ready to discuss licensing
arrangements which will permit authorized reproduction. Modern methods of
reproduction for many types of audio-visual materials are such as to make such
reproduction in whole or in part attractive to some school systems and many of
our members have already entered into licensing arrangements which would
permit duplication under a negotiateu compensation formula.

ENDORSEMENT OF SECTION 107 BY AECT

We are pleased that the principal professional organization of educators di-
rectly concerned with the use of audio-visual materials in the educational procebs
is also in support of Section 107, without weakening amendments. This support
was expressed in a statement issued by the Executive Committee of the Associa-
tion for Educational Communications and Technology (AECT) in May of 1907.
(See Attachment A.) Some of the statements made by the AECT which were of
greatest interest to us were the following:

1. "AECT endorses the criteria to be used in the determination of 'fair use' as
contained in Section 107 of the proposed bill.

2. "Concerning the use of copyrighted works in conjunction with television,
AtiCT proposes that 'fair use', as it has been outlined above, should apply to
educational/ihstructional broadcast or closed-circuit transmission in a nonprofit
educational institution, but not to co/nmercial broadcasting.

3. "Once the doctrine of 'fair use' has been established in the revised law,
negotiations should be conducted between the proprietor and user prior to any
use of copyrighted materials that goes beyond that doctrine.

4. "A new copyright law that both users and producers can view as equitable
depends upon the mutual understanding of each other's needs and the ability
to effectively work out the differences. We will participate in the continuing
dialogue with the Educational Media Producers Council and similar interest
groups to establish mutually acceptable guidelines regarding the bou,,daries of
'fair use', and reasonable fees to be paid for uses beyond 'fair use.'"

LIMITED LIBR.ARY REPRODUCTION NOT APPLICABLE

After cnndueting hearings in 1973, the Senate added subsection (g) to Section
10l (Library Photocopying), to define and place limits on "systematic reproduc-
tion" which exceeds "fair use" or permissible use under other subsections of
the bill. Subsection (h) was also added, exempting musical works; pictorial,
graphic or sculptural works; or motion pictures or other audio-visual works
from the reproduction rights granted in Section 108 except for providing archival
copies or replacing a damaged work.

We feel both subsections are vitally important-(g) because it defines rea-
sonable parameters for copying; and (h) because it is necessary to ensure the
continued creation of the special kinds of works mentioned above. Because of
the nature of audio-visual works-that is the manner in which they are used and
the fact that one film, filmstrip or recording serves multiple numbers of users
during each use-it is manifestly unfair to extend the rationale behind Section
108 to these materials. Each library traditionally buys only one or two copies of
a film, filmstrip or sound recording. The library market is an important source
of business to producers, though very limited. To permit copying of these audio-
visual materials under Section 108 is wholly unnecessary to meet the librarians'
need for some freedom to copy some literary works to effectively serve their users.
Sectior 108 would, if extended to audio-visual materials, severely and irrevocably
remove the library as a market for audio-visual producers.

LXAISON rrIT oTH.R EDUCATIONAL ORGANIZATIONS

E.IPC has mounted a strong effort to establish and maintain dialogues with
users of educational materials over the last three years. We have cosponsored
over tw . :Izzen panels during state, regional and national meetings of educa-
tional groups to explain the producer's point of t.%w and to listen to the educator's
needs. Attachment B illustrates the format and content of these discussions. One
of the most Important results has been the development of licensing plans by
major educational media companies to increase school districts' access to ma-
terials in an economical fashion.
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Members of the Council have also worked with individual school systems to
'develop guidelines for observing fair copyright practices. Over one dozen short
articles on copyright, as it applies to audio-visual media, have been prepared for
educational journals. These articles have been reprinted and distributed free of
charge by EMPC to all interested individuals, schools and school systems. Sev-
eral examples are attached as Attachments C, D and E.

In cooperation wvith AECT, EMPC is now in the process of preparing a booklet
explaining the procedures for obtaining permission to duplicate if the need ex-
ceeds the limits of "fair use."

We believe all these activities have been helpful to both educators and copy-
right proprietors in both clarifying general principles and in solving speel'ic
problems. EMPC pledges to continue these efforts irrespective of the passage of
any revision of the copyright law.

THE EDUCATIONAL AVDIO-VISUAL rMATERIALS INDUSTRY

In ordei to understand fully the unique nature of the educational audio-visual
industry, and the importance of copyright protection to the continued develop-
ment and distribution of high quality materials, a brief description of the
industry is in order.

The Educational Media Producers Council (EMPC) :s an organization within
the National Audio-Visual Association made up of approximately 100 producers
and distributors of audio-visual materials for use in schools, colleges and libraries.
These member companies create, produce and market item:n such as motion picture
films and video tapes, filmstrips, slides, transparencies, and sound recordings.
We estima.e that our members account for over 80S of the annual production of
audio-visual materials for use in American education.

In 1974 total income from sales and rental of educational audio-visual materials
amounted to $277 million. This volume wvas produced by some 200 companies;
and thus, since the 100 EMPC members account for approximately 80% of
anr 'ai production, the industry is clearly one of active competition among
quit- small firms. In fact, 50% of our member companies gross less than $1
million per year; 90% gross less than $5 million.

The relative volume of the various products sold in 1974 is shown in the
following table:

1974 sales of educational A-F materials

[Millions of dollars]
16 mm. films and videotapes:

16 mm. films- .-----___-________________------------------------ $63.
Videotapes …--- --- --- --- --- --- --- --- --- --- --- --- -…1. 6

Subtotal ----------------------- 0---------------- 64.9

Materials acquired for use and storage in individual schools:
8 mm. films (silent) ---------- _____________-----------_--_-- 7. 7
8 mm. films (sound) _----------------------- __---- _----_-------- .6
Filmstrips (silent) …------ ------------------------------------- 15. 3
Filmstrips with records- _----- ___-______-__- ----------------- 23. 2
Filmstrips with cassettes…----_ .. ..............................- 36. 0
Overhead transparencies… ................................... 11i. 1
Slides .--------------------------------------- 2.1
Records ----- _---------------------------------- 5 5
Recorded tapes:

Reel-to-reel ----- ----- ----- ----- ----- ----- ----- ----- 1.9
Cassette -.. ................_i.................. _i.. 6

Study prints-------------------- ..... . _----------------------. 9. 5
Multimedia kits… ------------ _---------- _2-__-__------------.-- 62'. 2
Games, manipulatives and realia -------------------- _-__________ 18.8

Subtotal _-------------------------------------- - 209.3

Grand total .....---.................................. 274. 2
It will be noted this list of products is divided into two principal categories:

16 millimeter educational films and vidcotapcs, which are comparatively lengthy
and expensive and thus usually bought L,y school district film libraries, stored
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cenrally, and circulated on demand to individual schools; and "building level
maLerials"--other types of materials which tend to be used more often and more
intensively in the individual schools and therefore are purchased and store'd by
them rather than by a district library. With the increasing use of audio-
visual materials in the educational process, and with the recent trend' toward
the individualization of instruction, this second category has been growing muchfi
more rapidly than the first in the last few years, increasing from 66.5% of total
audio-visual sales only six years ago to 75.6% of the total sales in 1974.

USE BY LEVEL OF EDUCATION

Equally Important to an understanding of the educational audio-visual indus-
try is the pattern of use at the several levels of education. Sales of 68 representa-
tive companies can be broken down as follows:

1974 educational A-V sales by type of institution
Percent

Public schools- --- --------- ------------------ 77.5
Private schools… --------------------__-------------------____----- 4.4
Colleges and universities…---------------…--------- 7.6
Public libraries --.------------------------ ------ 9
Churches, government, business and industry, etc -----.---------------- 6. 6

Total ------------------------------------- … 100.0

The percentage in these tables bring out two points quite graphically:
1. The only market for those materials is the educational nmrrket; they have

no market among consumers in general or for general ,entertainment.
2. ,Sales to schools tend to be concentrated in the lower end of the grade level

pyramid, with over 60% of total sales to the elementary schools, less than 30%
to high schools, and less than 10% to higher education. Public libraries account
for less than 4% of all sales and "all other" for 6.6%. Thus, the kinds of con-
siderations which come into play in discussing library photocopying of highly
sophisticated, original research materials are not pertinent here; our com-
panies' materials are used for the instruction of students at basic levels of
education.

SMALL VOLUME

The vast majority of audio-visual materials are not used in one-to-one situa-
tions as are textbooks. They are used generally in groups. This raises two puaiis.
First, the number of copies needed is quite limited. One or two copies of a 16
millimeter film may serve an entire school system of moderate size; a single
copy of a filmstrip or sound recording will serve an entire school. Second, a
typical audio-visual product will customarily sell relatively few copies over a
period of five to ten years, as compared to the tens or hundreds of thousands
of copies of a textbook. A 16 millimeter film may sell only several hundred copies
over its useful life; a $50.00 set of filmstrips does well to sell four thousand.
Thus the recapture of initial investment in research, development, editorial and
production work-which costs as much for one copy as for thousar is-is spread
over the sale of a relatively limited number of copies. In addition to 'the sub-
stantial initial investments necessary for production of quality materials, there
mast be added operational expenses for the considerable period of time over
which sales are made before a break-even point is reached. The combination of
these factors-limited market, small volzumc and sales over an extended period-
means that specific broadening of the "fair use" criteria could damage beyond
repair the quality and diversity of materials available to our nation's students
-and teachers.

THE U.S. OFFICE OF EDUCATION EXPERIENCE

The U.S. Office of Education has granted millions of dollars over the years
to government-funded educational research laboratories for developing innova-
tive and more effective teaching methods and materials. Many good products
were developed, but far too few ever were disseminated to the educational com-
munity. As a result, policies were developed by USOE which allowed commercial
companies with marketing expertise to distribute the materials under protection
of a limited (in time) copyright. Not until then did the educational community
receive the benefit of the Federal research effort.
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This points out very clearlythe need to provide incentive to producers and pro-
tection, for the. rights of copyright holders. The Federally-funded materials which
were itivelopetd and put on shelves now have a much better chance of being used
by,,.and benefiting, the intended recipients-because those with the expertise
necessary to makie the materials available are given appropriate incentives.

WILLIAM S- & WILKINS CASE

The 4-4 tie vote of the Supreme Court in the Williams & Wilkins case, leaves
the issue of "fair use" in an unsettled state. We believe that Congress must act-
clearly and explicitly-to outline the boundaries of this doctrine for all parties
concerned. Once this is accomplished, EM1PC commits itself to continue its efforts
to work,/y-ith educational institutions and organizations to establish guidelines
to help resolve specific situations within the parameters set by Congress.

SUMMARY AND CONCLUSION

In summary let us repeat that we think that the bill which has been intro-
duced as II.R. 2223 is a good bill and a workable bill, from the point of view both
of the creators and the users of educational audio-visual materials, and we urge
that it be expeditiously reported to the full House without amendments to Sec-
tions 107 and 108. If an educational exemption is added to Section 10,, or the
provisions of Section 108(g) and (h) are weakened, EMPC could not support
the bill. It is universally recognized that revision of the 1909 copyright statute is
imperative, and the soofier this is accomplished the better for all concerned.

We appreciate this opportunity to appear before your subcommittee. MIy col-
leagues and I will be glad to elaborate on any points in our testimony which the
members of the subcommittee may wish to explore further.

ATTACHMfENT A

COPYRIGHT LAW REVISION: A POSITION PAPER BY THE ASSOCIATION FOR EDUCATIONAL
COMMIUNICATIONS AND TECHNOLOGY, MAY 1975

The members of the Association for Educational Communications and Tech-
nology (AECT) believe that technology is an integral part of the teaching-learn-
ing process and helps to maximize the outcomes of interaction between teacher
and pupil.

Regulations governing United States Copyright were originally developed to
promote the public welfare and. encourage authorship by giving authors certain
controls oier their work. It follows that revisions in Title 17 of the United States
Code (Copyrights) should maintain the balance between providing for the com-
pensation of authors and insuring that information remains available to the
public. Some of the revisions proposed in S. 22 and HI.R. 2223 lose sight of this
balance between user and producer.

AECT endorses the criteria to be used in the determil,.ton of "fair use" as
contained in Section 107 of the proposed bill:

Section 107. Limitations on exclusive rights: Fair use
. . . the fair use of a copyrighted work, including such use by repro,.uction in

copies or phonorecords; or by any other means specified by (Section 106), for
purposes stLh as criticism, comment, news reporting, teaching, scholarship. or
research, is ,iot an infringement of copyright. In determining whether the use
made of a work in any particular case is fair use the factors to be considered
shall include:

(1) the purpose and character of the use;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copy-

righted work as a whole; and
(4) the effect of the use upon the potential market for or value of the copy-

righted work.
However, we propose that the concept of "fair use" should apply equally to the

classroom teacher and media professional-including specialists in aud!ovisual
and library resources. Media ecrsonnel are becoming increasingly important
members of educational planning teams and must have the assurance that they
may assist classroom teachers in the selection of daily instructional materials as
well as with long range curriculum development. Classroom teachers do not
always operate "indivldually and at (their) own volition." The fact that the
media professional makis use of advance planning and has knowledge afore-
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thought of the materials he prepares for the teacher should not invalidate the
application of the "fair use" principle.

Concerning the use of copyrighted works in conjunction with television, AECT
proposes that "fair use," as it has been outlined above, should apply to education-
al/instructional broadcast or closed-circuit transmission in a non-profit educa-
tional institution, but not to commercial broadcasting.

Once the doctrine of "fair use" has been established in the revised law, nego-
tiations should be conducted between the proprietor and user prior to any use of
copyrighted materials that goes beyond that doctrine. We believe that the enact-
ment of the "fair use" concept into law prior to negotiations will guard against
the erosion of the concept. Generally, a reasonable fee should be paid for uses
that go beyond "fair use," but such fee arrangement should not delay or impele
the use of the materials. Producers are urged to give free access (no-cost con-
tracts) whenever possible.

We agree with the Ad Hoc Committee of Educational Organizations and
Institutions on Copyright Law Revision that duration of copyright should pro-
vide for an initial period of twenty-eight years, followed by a renewal period
of forty-eight years, whereas the proposed bill sets duration at the "life of the
author plus fifty years." It seems reasonable that provisions should be made to
permit those materials which the copyright holder has no interest in protecting
after the initial period to pass into the public domain.

Regarding the input of copyrighted materials into computers or other st',rage
devices by non-profit educational institutions, we agree with the Ad Hoc Conl-
mitee that the bill should clearly state that until the proposed National Com-
mnission on New Technological Uses of Copyrighted Works has completed its
study, such input should not be considered infringement. The proposed bill states
only that "... (Section 117) does not afford to the owner of copyright in a work
any greater or lesser rights with respect to tht. ase of the work in conjunction
with automatic systems..."

A new copyright law that both users and producers can view as equitable
depends upon the mutual understanding of each other's needs and the ability to
effectively work out the differences. We will participate in the continuing dia-
logue with the Educational Media Producers Council and similar interest groups
to establish mutually acceptable guidelines regarding the boundaries of "fair
use." and reasonable fees to be paid for uses beyond "fair use." This dialogue
will be especially important in the area of storage, retrieval, and/'or transnlission
of materials during the time period prior t llthe issuance of the report of the Na-
tional Commission on New Technological Uses of Copyrighted \'orks.

We feel that the above modifications of S. 22 and H.R. 2223 are needed to in-
sure that the revised law assists rather than hinders teachers and media special-
ists in their work.

ATTACHMENT B

PREFACE BY TIlE CALIFORNIA ASSOCIATION FOR EDUCATIONAL 'MEDIA AND TECHNOLOGY
AND EDUCATIONAL MEDIA PRODUCERS COUNCIL

The issue of copyright is an important one in our country today and is of
sptcial concern to everyone in the educational community. With the advent of
recent techuological developments, the ability to duplicate, store and transmit
audio and visual materials has sharply increased. These developments promise
to make ideas and information more accessible to ai7 , -ners, teachers and
scholars-and this is the goal we all seek.

But the transmission of these ideas and information must be handled in a way
that encourages, stimulates and rewards the creation and production of intellec-
tual products-and that is the basis for copyright protection.

The basic copyright laws in effect today were passed in 1009. In 1935, at-
tempts to produce a general revision of these laws were begun but, with the
exception of a bill passed in 1972 to extend protection to sound recordings,
these efforts have not succeeded as of the time of this writing. Legislation is
pending at the present time in the Senate and, if passed, must be considered and
approved by the House of Representatives.

This filmstrip and discussion guide are not intended to answer technical
questions about copyright law. Rather, they are designed to stimulate' discus-
sion about some common tspes of questions and to provoke thought about the
basic issue of copyright protection-with its moral and ,ethical implications.
Guidelines are presented for helping to determine conditioni under V ihich mate-
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rials may or should be copied. Basic to such a determination is the concept of
"fair use" which means the free and legal reproduction of copyrighted works
for purposes.such as criticism, comment, news reporting, teaching, scholarship
or research. In the pending legislation, four criteria are set forth for estab-
lishing fair use:.

1. the purpose and character of the use;
2. the nature of the copyrighted work;
3. the amount and substantiality of the portion used in relation to the

copyrighted work as a whole; and
4. the effect of the use upon the potential market for or value of the

copyrighted work.
(These criteria are provided, on a detachable page, in Appendix B.)
The discussion guide which follows contains hypothetical examples of dupli-

cation of audio-visual media. It would be useful to keep three questions in mind
as each of the situations in the guide is reviewed.

1. Is the theory of "copyright," as set forth in the Constitution, upheld?
("To promote the Progress of Science and Useful Arts by securing for

limited Times to Authors and Inventors the exclusive right to their respec-
tive Writings and Discoveries.")

2. WVbat are the economic implications to the publisher of copying?
3. How will they affect the availability of materials to the educational

community ?
Both educators and producers of educational media seek the widest and most

effective dissemination of learning resources. It is hoped that this specific edu-
cational tool will assist in implementing our mutual objective with benefit to all.

COPYRIGHT AND AUDIO-VISUAL MEDIA

1. A school district buys one copy of a 16mm educational film and makes ten
video cassette copies, for individualized instruction at various school media
centers.

This case illustrates a clear-cut example of copyright infringement resulting
from utilization of new technology. The copyright lavs forbid the reproduction
of a copyright work by anyone except the copyright proprietor. The fact that
the school district bought the copyrighted work does not mean it bought the rights
to reproduce it.

2. A mobile media unit r'egularly travels from school to school in a district and
converts phonograph records into audio cassettes for individual teachers.

Unauthorized duplication of sound recordings may subject the school district
to legal liability. The United States Congress enacted the Sound Recording
Amendment to the copyright laws, which protects recordings fixed subsequent to
February 15, 1972 and prior to January 15, 1975. The proposed revision of the
copyright laws now pending in the Congress of the United States provides for full
protection of sound recordings. In addition, a decision by the U.S. Supreme
Court (Gcldstein v. U.S.) upholds the right of states to enforce their own record
piracy laws in effect prior to the 1972 date.

3. A teacher makes excerta In cassettes from various record albums owned by
the school to illustrate comparisons among various musical forms.

In addition to the statements made in Case 2, another factor to be taken into
cosideration is cop.iight in the work which was recorded. However, the pro-
posed revision to the copyright laws will give full protection to the record itself,
not merely to the underlying work. Another factor in olved in this case is the
doctrine of fair use. One should consult the statutory provisions regarding fair
use (see Appendix B) and discuss their ramifications for this case.

4. A school media center coordinator salvages some useful frames from dis-
carded filmstrips and converts them into slides for student use.

Although technically copying is not involved in this situation, other fctors
must be taken into consideration. For example, the filmstrip producer may have
only securedfilmstrip rights for visuals which had to be procured outside of its
own facilities. Another problem is co-mingling of these visuals with those from
other sources so as to create a "derivative work"--which is one of the rights
reserved exclusively to the copyright proprietor. The fact that the school has
"discarded" the filmstrip does not mean that copyright protection has expired.

5. A student taping a report on new travel books in the school library used
Around the World in Eighty Days as background music.
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The issue presented here involves the appropriatL.... : copyright musfcat
composition. However, this situation might be compara!e . an individual taping
musical works in his own home for his o~wn personal '- .e and might not be re-
garded as an infringement.

6. A school district occasionally makes a videutape of . ,reo.ew print of a 16mm
film in order to allow teachers to preview it over a longer period of tirme.

The issue being presented here is the unauthorized duplication of a copyright
work. This is illegal, regardless of the fact that this particular use of the
videotape may seem to be less harmful to the copyright proprietor than a bitua-
tion in which the videotapes were used for student vie iing. It would be ad% iiable'
to seek permission from the copyright proprietor before proceeding.

7. A high school student uses an opaque projector to enlarge a map from htis
younger brother's geography book to help him draw a poster showing the location
of Indian reservations.

This would seem to be a clear example of fair use as defined in the preface.

WHIEN IS IT LEGAL TO DUPLICATE DUPLICATE J)UPLICATE?

(By Ivan Bender and David Engler 1)

"Making copies" has become almost a way of life for educators-as it has in
most businesses and industries. However, conscientious teachers and administra-
tors, recognizing the impact that widespread unaathorized duplication ill have
on the production, availability and cost of educational materials, are anxious to
know what is or is not allowed by law.

The concern goes beyond a fear of "getting caught." It extends to the sense
of fairness and respect for property that schools are striving to develop in their
students. And when the material in question is the result of artistic effort-as is
the case with most audio and visual materials-a special urgency exists to ensure
that the creative process does not become a fnancial dead end.

More than appeals to morality and justice, educators need specifi. guidlines
as to what can or cannot be legally duplicated. While a full explanation of tlt:
intricacies of copyright law is beyond the scope of Media d Methods, several impor-
tant provisions of that law can be examined.

The U.S. Constitution (Article 1, Section 8, Clause 8, empowers Congress "to
promote the progress of science and the useful arts by securing for limited times
to authors and inventors the exclusive right to their respective writings and
discoveries."

Under a 1909 copyright larw now in effect, and through subsequent interpreta-
tions, almost all intellectual products of a literary, artistic, or creative nature
can be registered for protection with the Copyright Office of the Library of Con-
gress. Thus, such diverse products as books, maps and poetry, mnagaziines and
newspapers, plays and choreographies, lectures and sermr. iz melodies and lyrics,
paintings and photographs, sculpture and architecture. .nb, motion picture
films, videotapes and sound recordings can be covered - ?: exclusive copyright.

Once obtained, the copyright remains in effect for. - , and can be renewed
for an additional 28 years. Beyond this total period of 56 J __.s, the work falls into
the public domain and its use becomes unrestricted. An important exception
applies to copyrights which would have expired bcg!ining in 1962, the year n hen
Congress undertook its still-uncompleted revision of the 1909 law. Since the new
law will probably lengthen the period of copyright, Congress is extending, on a
year-to-year basis, those copyrights that would have expired since 1962.

What protection does copyright provide? Basically, it reserves for the proprietor
the exclusive right to print, reprint, publish, copy, and vend the copyrighted work,
including any abridgements, arrangements, dramatizations, adaptations and
translations. The right to vend in this case means the right to transfer by lease
or sale; therefore, if someone copies the work without authorization and gives
the copies away free, they may be infringing on the proprietor's opportunity to
vend by taking away the exclusive right to do so.

Infringement on a proprietor's copyright can invoke specific statutory penalties,
ranging from $100 to $10,000 per infringement. Although penalty monies go to the
state, proprietors can recover damages in a civil suit if they can show economic
loss.

1 Ivan Bendei is Assistant Secretary and Iegr.. Counsel for Encyclopanedla Britannica
Educational Corp; David Engler Is President of General Edlucational Media. They are also
chairman and vice-chairman of the Copyright Commltte., Educatlona: Media Producers
Council.
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Referring back to the Constitution, it is clear that incentives for producing
creative works are preserved by securing certain rights for the proprietor ex-
clusively. Over the years, however, these exclusive rights have been tempered by
a growing body of judicial decisions which have increasingly attempted to bal-
ance the authors' need for compnensation with the public's need for access to
creative works. The courts have .ased up on strict compliance with the law
through a concept now known as the "Fair Use Doctrine." This doctrine is not yet
delineated in statutory law, but Congress more thau lilely will include guidelines
for the application of "fair use" in its revision bill.

Because present statutory law does not spell out specifically whaL constitutes
copyright infringement, case law (i.e., judicial findings based on individual cases)
ha: filled this void by recognizing certain uses as fair, even without permission
of Lbe copyright holder. Under case law, "fair use" applies only to reproduction
for such purposes as criticism, comment, news reporting, teaching, scholarship or
research. It encompasses four conditions. all of wchich must be met if duplicating
or changing a product is to fall within the bounds of fair use. These standards are:

1. The purpose and characteir of the use.-The use must be for such purposes as
teaching or scholarship, and must be non-profit. Fair use would probably allow
teachers acting on their own to copy small portions of a work for the classroom,
hiut. vould not allow a school system or institution to do so.

2. The nature of the copyrighted work.--Copying portions of a news article may
fall under fair use, but not cupying from a workbook designed for a course of
study.

3. The amount and substantiality of the portion used.-Copying, the whole of a
work cannot be considered fair use; copying a small portion may be. At the same
time, however, extracting a short sequence from a 16Gnm film may he far different
than a short excerpt from a textbook, because two or three minutes out of a 20-
minute film might be the very essence of that production, and thus outside fair use.
Under normal circumstances, e:tracting small amounts out of an entire work
would be fair use, but a quantitative test alone does not suffice.

4.. The effect of the itge upoen the potentiall markct for or vti!ue of Ih" copy-
riphfted workl.-If resulting economic loss to the copyright holder can be shown,
even making a single copy of certain materials is an infringement, and making
multiple copies presents the danger of greater penalties.

To re-emphasize, the fair use doctrine applies only when all four of the ab-, e
points have been satisfied. Even so, it is often difficult to reach a conclusion on
the fair or unfair use of a product, particularly in the case of audio-visual mate-
rials. By posing a number of everyday examples which occur in schools and
media centers around the country, and evaluating each in terms of what can
and cannot be duplicated, pelhaps additional light wi'. be shed on the provisions
of the copyright regulations.

Exlample.-A school district buys one copy of a nCmm film, and makes 10
videocassette copies for individualized instruction.

Ealtrattion.-.Tust making one copy of the film is a clear-cut violation of copy-
right: making 10 copie., only aggravates'the violation.

Ex7omple.-A mol)ile media unit which r,,gunarly travels from sellool to school
in a district converts phonograph records into audiocassettes for individual
'ten ellers.

Eraltation.-Tn one sense the copyright question invohled in this situatio,n is
simple and straightforward. Anyone who regulatrly cr er rts copyrigrhted phono-
graph records into nudiocassettes witbout the copyrigh, owner's permission is
violating the law. IIowever, this situation may be comnlicated by the fact that
copyright protection of sound recordings made before Fehruary lSi. 1.972 did not
apply to the recording itself. hut only to the underlying work. sucllh s a song
or poem. If this underlying work had no copyrigh;t protection and wa ' herefore
in the public domain, then a duplication made before 11.72 is not a violntion of
copyright. Apart from this exception. converting a phonograph record into an

nudiocnssette is a violation of copyright even if the person doing the copying
owvn~ tlb record. Also, since the entire work is being copied, fair use standards
would not be met.

ExaInple.-A student taping a report on new travel books in the school library
uses the music from Aroutnd the World in Eighty Days as background.

Elrahtation.-We cannot conceive of any copyright owner objection to this
kind of use.

Example.--Upon the request of several schools, a district media center uses
material appearing in an encyclopedia to prepare sets of color slides illustrating
tile evolution of the American flag.
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Ecaluation.-This is probably fair use, given the nature of the material's
content and the relationship of this portion of the encyclopedia to the total work.

Excaplc.-A school videotapes various educational and commercial telecasts
off the air for pla3 back at more convenient times during school hours.

Evaluation.-V¥ideotaping copyrighted television programs off the air for any
purpose is a violation of copyright. Permission of the copyright o wners should:
be secured before such videotapes are made.

E.xample.-A school district occasionally makes a videotape of a 16mrm pre-
view print in order to allow teachers a longer period of time to preview it.

Evaluation.-This is illegal unless perilission is granted in advance. Some'
educational producers are granting the right to make videotape copies for pre-
view purposes only as long as the Nideotape is erased immediately after pre-
viewing and does not become a regular part of the school district's film collection.

E'xample.-The Department of Televised Instruction of a school district tele-
vises 16mm educational films from its library over its closed circuit system to
every school within the district.

Evaluation.-The fundamental issue here is whether or not this practice
constitutes a "performance" as defined under the present copyright laws. In all
likelihood, it would be so considered. Since the right to perform a copyrighted
work is granted exclusively to the copyrigh holder, appropriate permission must
be obtained in advance of televising the material. Most educational film pro-
ducers have television licensing policies ;vhich are easily obtained from each
individual producer.

The producers of cop3 righted materials are anxious to accommodate the needs
of their customers in education. For this reason, manay companies and individunal
have developed licensing policies which permit limited reproduction of cop -
righted materials. Each contract is worked out on the basis of user needs and
producer fee schedules to permit duplication beyond "fair ube." Already, sonic
school districts-Granite School District in the suburbs of Salt Lake City, for
example, and Fairfax County School District in Virginia--have entered into
voluntary licensing arrangements.

This is a healthy trend. It enables the educational users to have greater flexi-
bility and access, whllile at the same time providing 1produ;.rs Nith compensation
and some degree of control over their materials. Additional information on
licensing contracts can be obtained by writing: Educational AMedia Producers
Council, 3150 Spring Street, Fairfax, Virginia 22030.

EDITORIAL

ACADEMIC RIP-OFF

(By Henry C. Ruark)

An unethical practice is underway in some educational circles. Educators, not
'mnoney-hungry commercial types," are responsible for this one.

The operation in question is worked quietly, with little open comment by either
those engaged directly in the operation, or by those it is supposed to benefit.
Neither group wants tO think too clearly about it.

Those involved know, in their hearts, if not in their beads, that what they are
doing is wrong, both morally and legally. There have bee: too many profes-
sional educational statements, too much open discussion and far too many articles
and explanations in the educational pless for anyone now to claim total ignor-
ance of the issue.

Probably many of those involved would resent ' ng categorized' as "spe-
cialized thieves," right along with counterfeiters, .urt-chanlg artists, second-
story men, and pickpockets.

Yet too many persons do not hestitate to make use of the creative products
of professional efforts by their own colleagues, without payment or credit.

Those paragraphs first appeared in the Blue Book Editorial for August. 19B0,
titled "If The Shoe Fits . . ." We were castigated then for calling educators
"thieves" ... a word which did appear in the Editorial ... and "pirates" . . .
a word which did not. We suggested that "If the shoe fits ... we hol)e it pinches."

What we were really doing then was r cognizing, realistically and openly,
the early symptoms of . cancerous practice uhich now threatens learning media
development much more dangerously rhan it did then.

Only now, instead of isolated (if alarming) incidents, the practice of unal-
thorized copying of learning media, greatly facilitated by technological develop.
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merts, has grown to an amazing variety of physical formats, in alarming quan-
tities of both copy-count and titles-involved.

This illegal practice-that's exactly what it is and there's no point in sugar-
coating the't no matter who "pulls the job"-has become such a threat to the
learning mnidia producers that it is perhaps the hottest issue under discussion
in the AT field today.

What is truly at stake is not simply the "profit" a producer makes from the
sahl, oL his product, but the great loss of legitimate reward for, first, creativity
i.l developing effective and appealing new AV materials, and second, entrepre-
meurial effort and risk-taking to bring them, at economically feasible pricing, to
*educators and learners.

Within our free-enterprise system, despite all its drawbacks, controls, barriers,
.nd pitfalls, there is literally no other way for effective learning media to be
,develorel, tested, marketed, and disseminated.

'Thus, copyright abuse and what must be done about it is an immediate and
highly crucial problem, which must be solved before the learning media field
,can move ahead with basic distributing-be it through cable and satellite TV,
touch-tone telephone networking and centralized computers for home and office
reference and learning, or more immediately through videocassette and similar
.playback systems . .. in extension of or as replacement for the heavy current
-inventory of film formats.

How can any of these developments, touted for years as the rise of "educa-
,tional technology," even begin to become a reality until and unless broad col-
lections of learning materials can proceed towards immediate availability on
a reasonable, practical, profitable return-on-investment basis?

Without that kind of return, how can producers create' materials to supply
current needs, and at the same time look ahead and plan for the kinds of busi-
ness risk-taking which are inevitable, unavoidable procedures in any kind of
business?

We believed in 1969, and we believe even more strongly now, that educators
generally are not so stupid as to deny by their own actions the basic principles
of morality and the practical and very pragmatic lessons of our flourishing free
entrepreneurial system. That's what happens when any educator, at any level,
condones or in any way assists in the simple .- .:~ of product, a commonplace
result of questionable practices widespread today.

It doesn't take much effort to understand what is going on when $2,000 worth
of AV materials are kept for a solid year, then returned, piecemeal and in very
bad shape, most obviously used and re-used . . . with the explanation "we
couldn't tell whose materials these were." There were defaced but still legible
labels on every package, and company name and logo on every visual. That's
substitution for purchase by abusing the previewing privilege.

It takes little effort to get the message when a preview print of each of a
whole series of films is, first, circulated among every school in a district with
no previewing reports turned in, and then, second, dubbed onto videocassettes
before the preview prints are returned ... with a straight-faced letter of thanks
"for the preview service." Put your own label on that one ... we have, already.
It is simple theft of product.

Incidents such as these are well-known and discussed in many places; in
fact, the problem is so acute in some places that the professional associations,
either covertly or oplenly, have made their dismay and forebodings known by
warnings to members who are believed to have participated in this "academic
rip-off" activity.

It should be noted that the Educational Materials Producers Council has
taken very positive action on this problem of copyright abuse, by formulating
their Policy Statement clhich appears on page 10. We also carry In tOAis issue
an esxplanatory feature detailing the thinking which went into development
of their policy statement. EMPC welcomes discussion, opinion, and a vital
dialogue on the problem in all its facets.

It sltelld also be noted that EMPC has publicly announced that a committee
of industry leaders is working diligently towards solution of this painful situa-
tion in a variety of ways... with one way being to build what has been described
elsewhere in the educational press as a "violations file."

Copyright and all its implications and interpretations is a very tortuous
field, in and of itself; but there can be no doubt of the effect, nor of the legal
standing, of those practices to which we are pointing herein, and much earlier
In "If The Shoe Pinches . . ,"-in 1909.
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The most effcitive and least costly distribution-dissemination system may
well wipe out both producers and AV services asv we know them today.

BUT, whatever the substitute or development, there will still need to be
creative, entreprenueurial development of effective materials.

Without reward there will be no such development, whether "commercial types"
or "educator types" are involved. Theft denies reward.

HE WHO COMMENTS LAST

GOLDEN EOG PRODUCTION: THE GOOSE CRIES "FOUL"

(By Robert Churchill )

Publishcr'8 Comment.-The development in recent years of high-speed,
high efficiency duplication equipment in almost every mode unques-
tionably poses problems for producers. But I would like to suggest that
it is a challenge for consumers as well, on another level. What can be
copied? Almost anything in print, on film, tape or records. What may
be copied? Almost nothing that is protected by copyright, because the
right to make copies belongs to thauthor cr the produ:c-r. Seems clear
enough, doesn't it?

But-with the kids' real best interests at heart, doesn't the impover-
ished educator have the right to steal a loaf of media bread to feed his
hungry horde? If you are tempted by this reasoning, what about another
question-do the members of this same horde also have the right to
.atisfy their needs by acquiring without benefit of purchase procedures

a book, a beer, a pack of cigarettes, a salami ?
Teen-age pilferage is even more rampant than YD. I wonder whether

for teachers to steal the works and rights of others by duplication with-
uut authorization is any more or less exemplary than teacher fornica-
tion in the cafeteria ?

Today's sophisticated duplicating capacity can be duplicitous. Let's
not be duped ourselves into breaking the law, especially when thousands
of kids are observing us.

-RoaEr DAMIo.
I am a goose with tears in my eyes. People laugh at me in the street. Children

stick out their tongues. A big grown up goose. Crying!
It's about these eggs that I lay. Our eggs . .. well, maybe golden is too strong

a ord, but with out-of-pocket production costs averaging about $20,000 a film,
nobody is eating them for breakfast.

What's all this crying nonsense? It's about videotape duplication. It's about
a ery real concern of producer-distributors that they will be forced out of
business if educators duplicate 16mm films without authorization.

This article isn't going to belabor the illegality bf videotape duplication
unler the copyright law or even the ethics of a little benign larceny (after all,
it's for the benefit of the children, isn't It?). Rather let's examine the eco-
numics of egg production and why there soon may be no more eggs.

I v. ill have to speak, of course, from the experience of our own snmall com-
IaI,yS, but I believe that it is reasonably representative. Let us assume that
the lroduce a film fr $20,000 and sell prints for $200. About 65% of that $200,
ghie or take a few percents, pays for print costs, distribution (including pre-
view prints), and overhead. The 35% pays off the production cost. In our
example, production cost would be recouped with the sale of 2S5 prints.

Sounds like a great little enterprise, you say. Only 285 prints before we
begin to make a profit. Ah, but it will take us two and a half to three years
before we have sold 285 prints. You thought that this was big business. that
we sold thousands of prints? No, film companies will sell perhaps 600 to '00
prints during the life of an average film. That's all.

Further, most of that 35% "pronlt" after the first 28,) prints is what we use
to produce nevw films.

The educator's position is that 16nmm prints are so expensive that they can
afford only a fraction of their needs. Why then couldn't videotape duplica-
tion solve the problem of providing all those extra copies that schools so
desperately need?

If a fee is paid to the producer for the right to, make copies, it's quite
possible that the producer can still make a living and the schools can at last

Robert Churehll is President of Churchill Films, 602 N. Robertson Blvd., LA., Calif.
000069.
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have as many copies of a film as they need. Personally, I profoundly hope
that this will happen. Today films are too rare, too hard for the teacher to get.
Availability will cause a great increase in use, understandint of the medium
and consequent further demand. Eventually I suspect that the producer will
benefit as more funds are channeled into a teachina medium that has finally
come aLve.

Let's leave the heady vision of tomorrow's cornucopia long enough to notice
that the last paragraph begins with- an if. If on the other hand, the producer's
films are duplicated without compensation, soon there "ill be no films. Tile
goose is dead.

It works this·way. A producer counts on a number of purchaseis who buy not
just one print, but from two to ten or more. Also, after a fess years many
users will replace a print that has worn out. If he loses these sales, the pro-
ducer is in trouble.

An even greater potential hazard comes from the tape-happy media director
who doesn't buy even the first print. A person from our company saw this hal-
pen in the office of an unselfconscious media director in Northenn California
last spring. The director, who'had on his desk a number of audio tapes sent
in for a demonstration project from various producers, was calling across d
partition to an assistant, conferring on the numllber of tapes of each title they
thought they should run off on their high speed duplicator. These were not
l6nmm films, but they might have been.

An ingenious way to save the taxpayer's money, by George! Next year
perhaps they cani set up a plant and print all their own textbooks by
facsimile.

Even if this last imaginative kind of larceny doesn't become the rage in
film duplication, the goose wtil succumb if there is loss of duplicate print orders
an(l replacement sales. Conservatively these will account for 25% of a com-
pany's sales. And there isn't a film producer in the country, whether it's EBE
or little old us, who wouldn't be out of business before you could su ,deo-
tape-duplication" if its gross income dropped by 25%.

3No duplication without conmpcnsationl Don't kill poor old granny goose ! I hat s
the word. Pass it on.

AUDIOVISUAL MANAGEMENT

"UNAUTHORIZED COPYING :" A BUBBLING ISSUE

Historically, most schoolmen thought it acceptable to make a single
copy of a commercially produced educational program or of printed
materials. Much happened in the past year to dispel that notion.

First, a U.S. court of claims commissioner awarded damages to
a Baltimore publisher when a government-related medical library
made photocopies of a number of articles from the publisher's Journals.
Next, the Educational Materials Producers Council, a group of companies
that publish programs in various A-V fornmats, formed a copyright
committee to push for revisions in existing copyright laws-revisions
which Congress seems closer to passing than at any time in the pr,.-
five years. Finally, news arrived that Utah's Granite School DIstr.,
had reached a unique licensing agreement on film duplication qtn
Encyclopaedia Britannica Educational Corp.

In order to clarify the new copyright issues, Nation's Schools con-
ducted the following exclusive interview with Ivan Bender, general
counsel of Encyclopnedian Britannica Educational Corp. and a member
of EMPC's Copyright Committee.-Philip Lewis, president, Instruc-
tional Dynamics, Ino., Chicago.

M3r. Bender, ice hcar a lot these dlays about so-called "unatuthorired copyilng"
of filmns, filmstrips, tl'dcotapes, cassettes and other audiotvistal programs. Can
you gire tus an e.alnmple of0a .qclool district with. an "authorizced" copying policy.?

Yes. The Granite School District, in suburban Salt Lake City, has requested
software producers to grant licenses to reproduce 16mm films In a videotape
format. The district has fi56 video cassette players and 21 player/recorders.
Encyclopaedia Britannica Educational Corp. has proposed an experimental one-
year contract (beginning Feb. 1) under which the district can copy, in unlimited
fashion, any EBEC films they own or have leased-or may acquire durina the
term of the contract. The offer is based on a licensing fee of $56 per unit of
equipment, or a total of $9,800 for the year.
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This type of proposal lets Granite account only for the number of machines in
vse rather than keep track of student population, number of copies made, or
other factors that Lould mean. a.lot of bookkeeping for schools. In essence, the
Granite contract was negotiated on only two factors:

1) approximate number of films in use, and 2) units of equipment, If this
arrangement proves successful, it will no doubt lead to similar licenses.

Is this kind of licensing likely to become a trend? Do you visualize similar
agreements intolving other kindas of,nmedia, ourh as audio casscttes of filmstrips?

The logic of the plan could extend to other kinds of media-provided that a
workable formula could be arranged. If the Granite arrangement proves suc-
cessful. I'd certainly say that's a distinct possibility.

W'hat has prompted pr.d:.ccr8 of audiovisual programs for cdticationt to bce
concerned over unauthorized duplicating ntow?

Principally, the improvement of copying hardware. Sexeral Sears ago, photo-
copying reached a point of perfection; but only in the past year or so have
duplication techniques been lefined £lr such equipment as the videotape player,'
recorder.

In addition, the so-called "educational exemption" theory-a- , videspread
feeling in the educational commnluity that certain to pes of vup.3ing for classroom
use are permissible as long as this copying is not on a for-profit basis-has been
growing. The copyright lawv does not provide for such an 'educational exemption,"
and I'u, sure you can see %i hat the problems of such an exemption might be.

Can you spell out the problems?
I'm principally concerned about widespread copying, even if it's on a sporadic

or occasional basis. Producers aren't oppub'd to having their materials copied,
but thus cannot accept the notion that their materials should be copied in a fashion
which would exceed the doctrine of "fair use" unless they receii e just and fair
compensation.

For producers of audiovisual materials this is a Nery crucial problem. The
co,pying of even a few films by a school district could mean a severe economic
loss to them because unlike texts, which are generally bought for each student
in a class, A-V programs usually serve a number of students at any one time.
Using numbers, a textbook may sell from 10,C000 to 100,000 copies, while an A-V
program's sales may not even reach 1,000.

Congress is at work on a new, revised copyright law. How does the existing
law define "fair use," and what will the newo law say about it?

Present copyright laws date back to 1909. The "fair use" doctrine has resulted
from judicial interpretations over b1 ., ears. JBasically, it allows limited copy-
ing of small portions of a work without seeking prior permission-and without
payd.ent of a fee. For the first time, however, the proposed revision will make
"fair use" a part of the law itself. A recent House committee report stated:
"Where the unauthorized copying displaces what realistically might have been
a sale. no matter how minor the amount of money involved, the interests of the
copyright owner need protection." Some factors the user must e' ider: 1) the
purpose and character of the use; 2) the nature of the copyrighted work; 3) the
amount of material being copied as related to the work as a whole; and 4) the
effect of the copying upon the potential market for the copyrighted work.

From these guidelines, it seems the proposed law icill be asking schools themnl
selves to make decisions as to what constitutes "fair use." Can you provide
more specific rules-of-thumbP

First, let me say that it's easier to distinguish "fair use" in printed materials
than in atdiovibual materials. Take a motion picture film, for example. If you
use only a quantitative test to determine "fair use," you may well be in a situa-
tion that is legally unacceptable because of the very nature of the copyrighted
work. Copying one minute out of a film that runs for 20 minutes may not seem
to be a violation, but that one minute may be the most expensive and important
part of the filll--especially if it depicts an event that was extremely difficult
to photograph or relates to special kinds of photogral)hy.

In the case of filmstrips, however. it's n.y ovwn feeling that copying one or
two frames out of a 50 or 00-frame filmstrip may more easily be interpreted as
"fair use." This is not a uniform guideline, though, and the user would still
lhate to consider lshat these frames represent in terms of the iork as a whole.

Can copying an, entire program ever be defined as "fair alse?"
No. This would apply evelL to print materials because of a recent case involv-

ing library photocopying of articles within periodicals.' If there's any doubt
school officials should contact the firm.

Williams & Wilkins Co. 7. The United States. Decided by U.S. Court of Claims, Feb. 16,
1972.

57-786--i 6--pt. 1-22
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Does it matter whether districts make sin;. or multip v copics?
Not really. Even single copying of certaih kinds of material may violate the

"fair use" concept. And multiple copying may subject the violator to a greater
amount of damages.

We inderstand that the Education Materials Producers Council has formed
a copyright committce to seek changes in the copyright law. 'What other orga-
vizations are active in this area?

The National Education Association has an ad hoc committee on copyrights
that seeks a limited educational exemption for the doctrine of "fair use." Basi-
cally, NEA would allow greater latitude in classroom copying thatn is presently
permissible.

Another group, the American Library Association, wants libraries to have
freer rights to copy single articles for research purposes and to have the right
to supply a copy of an entire work if the library has determined that copy-
righted work cannot be obtained from trade sources.

Why are iwe struggling so hard with the copyright laws whcn nobody thought
about them much for 50 years or so?

For the first few decades of this century, we weren't faced with the copying
technology that now exists. We now recognize that there are social values to
be considered on both sides of the issue. The new copyright law will allow us
to reach compromises so that there will be accessibility to educational mate-
rials at the same time that the commercial procedures of these materials are
justly compensated for their creative efforts.

May I add that the new law envisions establishment of a commission on
technological developments that will assess the effects technical developments
will have on the copyright laws. The job of this commission will be to point out
and inadequacies in the new laws to the President and to Congress.

Regardless of what happens to the rcvised copyright legislation, can twe as-
sule that educational materials producers will seek new arrangements with
schools? If so, what are some alternative plans?

I think we can assume that the new technology will eventually result in some
modification of present marketing procedures. We will see more frequent blanket
licenses like the Granite arrangement. Or there may be a modification in price
structures that will allow a built-in royalty to the copyright proprietor when
he sells materials with the right to copy without permission.

So-called compulsory licensing agreements, such as that practiced by ASCAP
(music publishers), might be possible; but under present antitrust laws, this
would be very difficult to-.apply to any other industry. The ASCAP arrange-
ment operates under a special government ruling which permits its existence.

Is it possible that educational program producers could come utp with a double
price structure--one price for normal use, and a higher price for unlimitcd
copying privileges?

This might well happen, although I think its premature. Quite naturally,
it will he up to 'ndividual companies to determine the kind of marketing tech-
niques that are most suitable.

TESTIMONY OF EDWARD J. MEELL, CHAIRMAN, EDUCATIONAL
MEDIA PRODUCERS COUNCIL

Mr. MErEL. Thank you, Mr. Chairman.
My name is Edwai'd J. Me ell, chairman of the Educational Aledia

Producers Council of the National Audio-Visual Association. With me,
is the copyright chairman of that council.

I would like, before I get into my formal summary of our statement,
to stress the first word in the title of our organization--Educational
M[edia Producers Council. The 95 members of that organization pro-
duce almost exclusively for the educational market.

We are not interested in the general consumer market, or the enter-
tainment market. 'We are producing for elementary, secondary, college,
and iuniversity schools.

I would like to stress that 90 percent of our organization's members
,gross less than $5 million a year as a revenue under which they operate.
That has to cover all sorts of things from marketing to development.
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On behalf of my organization, I would like to say we support H.R.
2223 as it has been introduced, especially section 107, which writes into
statutory law the main principles of fair use as that doctrine has been
interpreted by the courts over the years. WVe would hope that fair use
does not become free use.

We feel the language, especially in 107, represents an equitable com-
promise betxveen the creators and users of copyrighted educational ma-
terial, a compromise that has been painstakingly negotiated over the
last several years. The technology which permits the easy duplication
of atidiovisual materials has been introduced only very recently-I
am thinking here of motion pictures, sound filmstrips, and audio
tapes--after hearings that your committee held in the sixties. It is a
very significant developmentt for our industry, one which has already
had a great impact on the educational media industry, which merits
careful consideration by your committee.

As a point of fact, our industry is very pleased with the progress in
teccllhnology. It is not our intent to stop that march of progress of tech-
nluloo-y. t pronliseb to make ideas and information more accessible to
schofars, teachers, and learners. These developments promise also to
expand the role and contribution of educational media producers to the
educational process, which we consider an integral part.

In order to maintain increasing incentives for the creation and pro-
duction of quality materials. we must not diminsh the statutory pro-
duction for intellectual products to which any author, creator, or artist
is entitled. e are therefore opposed to anylamendment which would
provide for an educational exemption. We solely distribute, as I men-
tioned, to the educational market, not to the consumer or the en-
tertainment field.

An amendment which increases the amount of duplication permit-
ted under fair use could significantly decrease potential sales, and
therefore the production of instructional materials. Companies in this
limited market are faced with two major factors.

First: The vast majority of audiovisual materials are not used in a
one-to-one situation. They are used with large and small group,. There-
fore, the number of copies made is quite limited-one or two copies of a
16 millimeter film mIay serve an entire school system of moderate size.
A single copy of a filmstrip or a sound recording will serve an entire
school.

Second: A typical audiovisual product will customarily sell rela-
tively few copies over a period of 5 to 10 years. This is in comparison
to textbooks or to journals whllich may sell thousands of copies. Six-
teen-millimeter films may sell only 500 copies over 5 years. If we lose
50 or 60 of those copies in unauthorized (.Aplication, we are immeas-
urably hurt.

Thuls, the recapture of initial investment in research, developmient,
editorial, ard production wxork, which costs as much for one copy as for
many, is spread over the sale of a relatively limited number of copies.
In addition to the substantial initial investment required for these ma-
terials, there must be added operating expenses for the period of time
over which sales are made.

The combination of these factors-limited market, small volume
and sales over an extended period-means a specific broadening of the
fair-use criteria could damage beyond repair the quality and diversity
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of the material available for our students and teachers. We are pa:-
ticularly pleased to note that tioe principal professional or ganization of
media educators, the Associatio. L for Educational Communication and
Technology, is also supporting the language of 107, as it now stands.

For our part, we recognize the industry3 s responsibility to help edhl-
cators utilize new technology as effectively as possible to improve the
instructional process. lVe have made studies and developed a series
of licensing arrangements over the past 2 years ill cooperation with
individual school systems. These accommodations allow schools for the
first time to duplicate copies of purchased materials under agreed-
upon formulas of compensation andl provide access to needed materials.

We also have made a very strong and successful effort to establish
and maintain dialogs with the users of educational media. This has
taken several forms, with dozens of discussions with users of these nma-
terials, approximately a dozen articles in educational journals, reprints
which have been made available free to educators, and individual
efforts of members of our copyright committee to assist school systems
to adopt viable copyright policies.

We are always ready to discuss with educational organizations
guidelines to aid in determining parameters of fair use. The bill, as
introduced, is good and workable, in our opinion, the product of many
days of deliberation by the respective congressional committees and
concerned parties. It is universally recognized that revision of the 1909
statute is imperative. The sooner this is accomplished, the better it will
be for all concerned.

TWe appreciate this opportunity to appear before you.
I would like to close by summarizing our small industry. The gross

dollar revenue per member company is small. Our unit sales are small.
Anything that would take away from these sales would, in fact, hurt
our industry and member companies. We do not want to stop tech-
nology. We want to accommodate technology and educators. We feel
we have gone as far as wecan go. That is why we support II.R. 2°23,
particularly section 107 as it stands.

Mr. IKASTENAMEITR. Thank you, Mr. Aleell. WVe will now hear from
Mr. Zurkowski.

[The prepared statements of Paul Zurkowski follow:]

STATEMENT OF PAUL G. ZUtIKOWSKI, PRESIDLENT, INFOnRMATIO IINDUSTRY
ASSOCIATION

Mr. Chairman, I am Paul G. Zurkowski, President of the Information Industry
Association, 4720 Montgomery La;;e, Bethesda, Md. 20014. As you know, the infor-
mation industry has grown up in the years since 1967. The Association V as formced
in 1908. As an attorney with some publishing experience, I have served since
February 1969 as its first principal paid employee. Prior to that timle, of course,
I served as legislative assistant in your office for approximately five years.

The Association presented testimony to the Senate Committee on these same
Issues in 1973. I refer you to that testimony for a detailed explanation of the
industry. It begins at p. 266 in the July 31, Aug. 1, 1973 Hearings on S1361.

In her testimony last week the Register of Copyrights expressed grave con-
cern about information technologies. She said that becau.,e of today's technologies
once an author's idea is "out of the cage", he has no way to recapture it. lie
cannot receive compensation; he cannot control the conte.xt, in fact, he has lost
his idea. She said that many authors are trying to determine if t is possible not
to let their ideas out preferring to keep them to themselves.

In the absence of effective copyright rules for modern information technologies
it is possible to devise methods to limit distribution and to limit access to an-
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thur's ideas and concepts to the elite eho can afford it and who will agree to
protect it.

The objective of copyright is just the opposite, to encourage the author to
permit the wide dissemination of his ideas in return for an es elusive right in the
form in which they are expressed.

This is the objective of the information industry as well-to obtain the widest
pIosbible dissemination of information, fully utilizing all available information
;echnulogies while protecting the rights of authors. This is the industry's central
function.

The business of information is a competitive and self-disciplining business.
People in the business of information recognize that the materials in which they
deal enlbody human creativity. They recognize that they must deal with it ethi-
cally. In addition, from a business standpoint they do not seek for themselves
rights in the property of others which they would not be willing to grant to others
in their property.

In anricipation of these Hearings, the information industry two years ago,
undertook a ,study of the Revision Bill and the practices that have grown up in
industry in dealing with the problems of new technologies.

As il traditional publishing areas the trade practices of the industry are built
on the rights granted authors by the Constitution. Wide-spread industry prac-
tices were analyzed and recommeqdations were developed by which the prac-
tices that have grown up could be incorporated in the Copyright Revision Bill.
Specific language changes were prepared hich we submit to you. We choose today
to .aniopsize them so that you will have the benefit of the industry's thinking while
,you evaluate the major change proposed by the educators.

We urge the Comrnittee to add the issues relating to new technologies to the
list of issues prepared by .%Is. Ringer and to hold hearings on these issues. Ms.
Ringer cited "present need for a revised law that will anticipate the 21st Cen-
tur. . .Much of what relate. to nLw technologies can be dealt with in the conltext
of the present Revision Bill. The work of the National Commission on New
Technological Uses of Copyrighted Works can be greatly aided by this Com-
mittee's serious analysis of the issues to determine what can be resolved now
and what needs to be deferred for further study by that Commission.

Before addressing the education amendment the following amendments have
been developed by our committee and are offered as detailed suggestions for
t-xtendinpig copNright protection to works of authorship in the new information
technologies.

Proposed amendments to § 101. Definitions:
Add the following:

A "data base" is a literary work which is a compilation expressed in a
form intrinsically intended for use in conjunction with a computer.

A "search" of a data base is the examination or analysis of a data base by
a computer for particular information relevant to an inquiry, whether or
not the examination or analysis results in any display, copy or performance
of all or part of the data base, and whether or not the inquirer received it
in the same place or in separate places or at the same or at different times.

A "computer program" is a literary work consisting of a series of instruc-
tions of statements which are in a form acceptable to a computer and which
are prepared in order to achieve a certain result, Iregardless of the nature of
the material objects, such as documents, punched cards, magnetic tapes or
discs, or computer storage elements, in which the works are embodied. A
computer program may be a derivative work of a flow chart and either may
be a derivative work of a literary work.

A "computer" is any automatic system capable of storing, processing, re-
trieving or transferring information, or any similar device, machine or
process.

A "microform composition" is a literary wcrk that results from the fixa-
tion of a series of images regardless of the nature of the material objects,
such as fiche, film, opaque or otherwise in which they are embodied.

"Direct or indirect commercial advantage" includes, but is not limited to
sale of products or services regardless of the tax status or organizational
nature of the vendor, or method of payment be it on a per unit, membership
fee or otherwise.

An amendment in the nature of a technical amendment is also offered with
regard to the definition for "a work is fixed." To wit:

A work is "fixed" in a tangible medium of expression when its embodiment
in a copy or phonorecord, by or under the authority 'of the author, is non-
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evanescent and sufficiently permanent or stable to permit it repeatedly to be
perceived, reproduced, or otherwise communicated. A work consisting of
sounds, images, or both, that are being transmitted, is "fixed" for purposes
of this title if a fixation of the work is being made simultaneously with its
transmission.

EXPLANATORY LANGUAGE

Because there has been some comment in the literature that the copying of a
copyrighted work into the main storage element of a computer might not be an
infringement, and because the recorded state of a copyrighted program in main
memory (and some other comlaiter storage elemen ts) might only obtain for a
few microseconds, it is thought desirable to amend the definition for "a work is
fixed". As presently written it is believed that the definition intends, among other
things, for an inimediately self-decaying embod_;..nt not to be a fixation. Storage
in main mem r is not self decaying in a whole element sense though the re-
cordings in tht Components of some computer storage elements are automatically
refreshed internally. Storage in main memory is normally erased or replaced on
specific instruction only. Sunhh recordation in main memory is, thus, aon-
evanesecnt and sufficiently permanent or stable to permit it repeatedly to be
perceived, reproduced or otherwise communicated. Thus, the definition for "a
work is fixed" would be more suitable and accurate if amended. It is believed
such amendment does not change the basic intent of the defifition while making
clear that recordation in the main storage element of a computer would be the
making of a copy.

Proposed amendments to § 102. Subject matter of copyright: In general,
Add the following as separate categories of works of authorship:
"(8) Data bases.
"(9) Computer Programs.
"(10) Mlieroform compositions."

EXPLANATORY LA'NGUAGE

Consistent with the first complete paragraph on page 107 of Senate Report
No. 93-983, it is noted in connection with the inclusion of "data bases" and
"microform composition" that they may, though not always, involve "authur-
ship" both on the part of those whose ideas and concepts are captured and on
the part of the data base and microform composition producers responsible for
conceptualizing the data base or microform composition, capturing and pIrc-
essing the data or images, and compiling and editing them to make the final
product. There may be cases where the producer's contribution is so minimal that
the ideas and concepts embodied in the data base or microform composition are
the only copyrightable element in the work and there may be cases (for example,
public domain materials) where only the data base or microform conipoyitkin
producer's contribution is copyrightable.

With regard to data bases and microform composition, it is not the intention
of this amendment to preclude others from reconstituting the original souce
materials and ideas into their own independent s oXk. but rather to assure that
society has the choice of choosing from amongst a variety of data bases and
microform compositions already in being and available readily in the nmarket-
place by virtue of the operation and application of c pyright concepts to thebe
intellectual properties.

It is proposed that 102 (b) also be amended, by adding the following:
"However, copyright protection may exist in a collection of ideas or abstrac-

tions arbitrarily selected from a plurality of alternative ideas or abstractions or
in a discretionary pattern of events or processes."

EXPLANATORY LANGUAGE

This amendment is directed at the copyrightability of computer software.
Computer programming Is a very flexible art. Given a single problem and a ban.i
plan for its solution, two independent programmers could, and likely would,
write two different computer programs.

Thus the proposed amendment would ensure that the computer program de-
veloper will have copyright protection in the discretionary elements of his se-
quence of operations and particular processes. Typically, the sequence of
operations and'particular processes are set forth on a flow chart. A program, as
a derivative work of a flow chart, would be protected in that aspect of the
developer's creativity effort, too.
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Considerable effort is spent in working out the sequence of events or steps
(operations) that a program will follow and in selecting the processes to carry
out the various individual steps. It is believed that this effort involves the
elements of assembly, selecting, arranging, editing, and literary expression, and
thus is the work of an author. Section 102(b) appears to be included in the bill
to ensure that the copyrighting of programs does not result in the equivalent of
patenting its system concepts. As written, Section 102 (b) goes further than neces-
sary. Even the Supreme Court in the case of Baker v. Selden, 101 U.S. 99, 26
Lawyers Ed 841 (1879) did not go that far. Thus, that decision reads:

"And where the art it teaches cannot be used without employing the methods
and diagrams used to illustrate the book, or such as are similar to them, such
methods and diagrams are to be considered as necessary incidents to the art, and
given therewith the public; not given for purposes of publication in other works
explanatory of the art, but for the purpose of practical application."

Therefore, the holding in Baker v. Selden is limited to situations where alter-
native processes and sequences are not available. Where such are available, it
would seem that the Copyright Law should apply and the program developer pro-
tected against copying of the discretionary elements of his particular develop-
ment. Others would still be free to use the methods of operation dictated by the
results to be accomplished and to flesh out their own versions of how to achieve
those results.

It is proposed that § 106, Exclusive Rights in Copyrighted Works be amended
as follows:

"(5) in the case of literary, musical, dramatic and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the individual
images of a motion picture or other audiovisual work, data bases and com-
puter programs, to display the copyrighted work publicly."
and add the following:

"(6) to read, to store or to reproduce for storage in a computer;
"(7) to search or use a data base in conjunction with a computer."
It is also proposed that Section 117: scope of exclusive rights: Use in ccn-

junction with computers and similar information systems, be deleted.
A concomitant proposed amendment to the amendments to Section 106 is the

deletion of Section 117. By specifically addressing the reading into, storage or
reproduction for storage in a computer as an exclusive right of the owner of
copyright under this title, this language would ¢eplicitly resolve a major question
left open by the language of Section 117 in favor of the producer of the copy-
righted work. Provision of the search and use rights assures the proprietor of a
data base copyright "ith his basic rights and completes resolution of the main
question concerning use of copyrighted works in computers. The word search
is included among the proposed amendments to the definitions section of the bill.
The output of a search of a data base would be protectible as a derivative work.

A new Section is proposed: § 11_. Scope of exclusive rights in computer
programs:

NEW section 11.-Scope of exclusive rights: Computer Programs.
"In the case of computer programs, notwithstanding the provisions of sub.

sections (a) and (b) of Section 109, it is an infringement of copyright for the
possessor of a computer program to make a copy thereof by reproducing it in a
computer unless authorized by the copyright owner.

"The copyright status of the result of the execution of a program will be that
of a derivative work of the information (which may be a program) processed or
modified by the executing program and its ancillary programs."

Explanatory language:
This amendment is necessary if the marketing of programs is to be facilitated by

sale and not limited to lease/license arrangements. The amendment would en-
sure that the repurchaser, or the like, of a machine-readable media copy of a
program is not automatically entitled to reproduce the program in his computer.
It may be that the first purchaser of a program would have an implied right to
reproduce it in his computer. However, if this is an inalienable right of a suc-
ceeding holder of a machine-readable media embodying a program, then it may
be that the market for the program author is exceedingly limited. This would
come about because the first purchaser of a program could read it into his com-
puter, and once having entered it into permanent storage therein, could pass the
machine-readable media on to a second computer owner. In this way, the
theoretical market for a program might basically be reduced to one. This would
not facilitate cost recovery on the part of the author and would undoubtedly
stifle development activity. This amendment would also make clear that it is a
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copyright infringement where a person borrows a computer storage element (disc
machine) containing a program from a friend and transfers the program to
another host machine without permission of the copyright owner.

A new Section is proposed: § 11-: Scope of exclusive rights: Microform
Compositions.

NEW Section 11- Scope of exclusive rights: Microform Compositions.
"(a) Limitations on Exclusive Rights. The exclusive rights of the owner of a

copyright in a microform composition are limited to the rights specified in clauses
(1), (3) and (5) of section 106. The exclusive rights of the owner of copyright
in a microform compositLan to reproduce and display it are limited to the rights
to duplicate the microform composition in the form of the microfiche, microfilm,
opaques or other microforms that di:ectly or indirectly recapture the actual
images in the composition, and to display these actual images. These rights do
not extend to the makir - or duplication cf another microform composition that
is a fixation of other images, or to the display of other images even though
such images derive from the same or similar subject matter to those included in
the copyrighted microform composition.

"(b) Right of copy distinct; the exclusive right to copy or to display copy-
righted literary or dramatic work, and the right to copy or display a copyrighted
microform composition are separate and independent rights under this title."

Explanatory language: V
This section is modeled after the language of the tape piracy stat ute and calls

for a recognition of two separate rights.
The in. nc of this amendment is to create what has been a format copyright

in the wor_ of a creator of a microform composition. There are variations in the
nature of the contribution different creators will bring to the creation of a micro-
form composition. A simple reproduction of a prc-existing document might not
qualify for copyright as a microform composition. The collection, selection, orga-
nization, :kiting and creating of a large set of materials represents a major
contribution of the nature copyright protection was intended. This amendment
would provide such protection. It should be noted, however, that the protection
provided is limited to the specific composition created and does not preclude any-
one else, with independent effort and creativity from microfilming those same
materials and, perhaps, qualifying for a separate copyright for his efforts.

By way of a technical amendment to § 301. Pre-emption with respect to other
laws, the following amendment is proposed:

"§ 301. Pre-emption with respect to other laws.
"(a) On and after January 1, 1977, all legal or equitable rights that are equiva-

lent to any of the exclusive rights within the general scope of copyright as speci-
fied by section 106 in works of authorship that are fixed in a tangible medium
of expression and come within the subject matter of copyright as specified by sec-
tions 102 and 103, whether created before or after that date and whether pub-
lished or unpublished, are governed exclusively by this title. Thereafter, no per-
.on is entitled to any sblch right or equivalent right in any such work under the
common law or statutes of any State.

"(b) Nothing in this title annuls or limits any rights or remedies under the
common law or statutes of any State with respect to:

"(1) subject matter that does not come within the subject matter of copyright
as specified by Sections 102 and 103, including works of authorship not fixed in
any tangible medium of expression; or

"(2) any cause of action ariing from undertakings commenced before Janu-
ary 1, 1977; or

"(3) activities violating legal or equitable rights that are not equivalent to
any of the exclusihe rights within the general scope of copyright as specified by
section 106, including rights against misappropriation not equivalent to any of
such exclusive rights, breaches of contract, breaches of trust, trespass, conversion,
invasion of privacy, defamation, and deceptive trade practices such as passing
off and false representation.

"(c) Nothing in this-title annuls or limits any rigilts or remedies under any
other Federal Statute.

"(d) Compliance with the deposit requirements of this title shall not be de-
structive of any such "not equivalent" rights."

An amendment to Section 407. Deposit copies of phonorecords for Library
of Congress is offered as follows:

"(b) The required copies or phonorecords shall be deposited in the Copyright
Office for the purpose of reference within the Library of Congress. The Register
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of Copyrights shall, when requested by the depositor and upon payment of the
fee prescribed by section 708, issue a receipt for the deposit."

Subsection (b) is amended to limit the use that might be made by the Library
of Congress of dep.sied works. Items such as data bases, computer programs and
microform compositions are costly and the use thereof fur purposes other than
reference within the Library of Congres, would substantially impact the oppor-
tunities for authors to recover their costs, particularly considezing the limited
quantities in which they are marketed.

An amendament to Sectiuln 408...Copyrigh; Registration in General is offered as
follows:

Add a new section (f):
"(f) In the case of microform compositions deposit copies are required only

wher; the retail price of the composition is $1,000 or less. In cases where micro-
form compositions are created in editions, deposit copies are required only when
the total number of copies in a particular edition exceeds 200 in number."

The creation of a microfilm composition often is an expensive process and
results. in very small unit bales. MIu:y nicroformt colupositions sell only 20 or 30
copies and a total sale of 50 is usually considered quite a successful work. To
require the creator of a microform cumpouition to deposit two copies out of per-
baps a total of 20, represents a dispropurtionate burden. The manufacture
of each copy, in. addition, is a costly effort. The purpose of this amendment is to
limit the iulllact of the deposit reluirelnelit onthe oN erall objective of the copy-
right s3stem. to obtain the hidest pousilble dissenwination of information useful
to science and the useful arts.

An amendment to 704, Retention and Disposition of articles of deposit in Copy-
right Office is proposed as follows:

"(a) Upon their deposit in the Copyright Office under sections 407 and 408,
all copies, phonorecords, and identifying material, including those deposited in
connection with claims that have been refused registration, are in the (uotody
of the United States Government."

Subsection ta) would be alueLnded to specify that deposit copies are in the
custody of, rather than the property of, the United States Government, Title
would thus be left in the author and the Library of Congress' rights of utiliza-
tion and disposition linited to that of a bailee. Again the intention, in the light
of vastly expanded library netxworking concepts, is to limit the use that may be
made of expensive depoluit copies by others than the Library of Congress. A
replication and redistribution effort by the Library of Congress could severely
affect the rights of authors otherwise granted in this legislation.

We be!ieve these amlendllents deserve consideration in this re i.hion cycle. They
represent the results of dlay-to-day experience of authois, information companies,
and users seekling to w ork aout within existing copyright concepts w orkablle rela-
tions for the disseminalion of informlltion through these technologies. lWe rectog
nize the great pressure on the Coalmittee to act on this legi.-lation. particularly
in view of the immense effort you have already devoted to it. These are no
small matters, howexer; the present and future methods for sharing the worlks of
authors with world-wide audiences are to be found in this collplex mix of con-
stitutional, economic and social issues.

Whether you are able to take the time to understand these new technology
issues now an(l to act on those ;which deserxe immediate attention or are con-
strained to defer to the National Conilnisitin on New Technological Uses of
Copyrighted Works on all of them, it should be clear that the constitutional
rights of authors ; ill not he protected by exemnptions that essentially free large
computer systems to have free access to all works of authorship.

One of the major features of the cunoputer age is the fact that state after state
has created large univelsity-based computer facilities and have given theze
facilities extensive authority to serve not only educational users, students, but
industry, libraries of all kinds and government, state and federal, as well.

The result of granting such facilities an exemption to input into computers
cnpyrighted worlks of authorship without infringing the copyright would be the
creation of a whole new information distribution system in the Unif'ed Slates. The
system would not be based on author's rights as the present systcm is based.
lather it would be based on state bureaucratic decisions. Only those authors
which the state-owned, networks chose to respect would be granted anything
approaching the rights of authors enjo3 er in inkprint publications. The works of
authors could be freely installed in computers without the authors' approval or
even knowledge. The authors ideas could be used, re-documented and even dis-
torted as to source, meaning and context. One area served by one system would
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bave access to that systems version of the facts and another area would have
Tcess to another state-subsidized version. HIow would we as a nation sort out
the tzuth without equal access to the same unabridged works of authorship. If
the author's control over his urk product through copyright is denied him by
exemptions wilch free his works to be input, piecemeal or In total, accurately or
inaccurately, it is difficult to see how the nation can stimulate and reward aut.iors
for writing the insightful and critical commentaries essential to the functioning
or a democracy.

An exemption of input from copyright infringement would have other effects
as well:

By implication such an amendment to the present legislation acknowledges
that to input copyrighted materials into a computer is an infringement under
present law. A need for such a change in the law has not been proved.

The small printouts resulting from most computer searches would by their
size alone be argued to constitute "fair use" of the Information. Having inserted
in the computer the Encyclopaedia Britannica, brief extracts would be printed
out. Notwithstanding the fact that this is the only way to use encyclopedic infor-
mation, many would seek to treat it as fair use. Since there is no provision for
any payment system in the proposal, this apparently is the intended result.

If entire works are free to be input, such materials as the Reader's Guide to
Periodical Literature could be keypunched and installed in a computer system.
Such publications are used simply to find a specific article citation. Without
specific provision for controlling uses, the protection offered by copyright would
be minimal. Little would be published in the open literature and authors would
attempt to protect themselves by limiting by contract what uses could be made
of their works.

The stress on exemptions would have the effect of eliminating publishing
media which did not have exemptions because the basis for creation and invest-
ment in dissemination efforts, a minimal proprietary position, would be elimi-
nated. The result would be reduced creation and distribution of works of author-
ship. The elimination of risk capital and the reliance on state capital would seri-
ausly retard development in many areas of science and the useful arts.

The proliferation of non-profit uses, particularly in information, today are
legend. Government funding of research in information systems work, for ex-
ample, is essentially limited to grants to non-profit organizations. This has led to
the development of a whole generation of organizations performing this re-
search on a non-profit basis. Separate non-profit groups have grown up to do simi-
lar research in education. We raise theee .questions not to challenge the purposes
of these groups, but to sulggest that the amendment is unduly broad as drafted and
would serve, if enacted, to stimulate even further the development of subsidy-
based information dissemination activities.

Finally, we believe there are several basic legislative drafting objections to
the exemption proposal:

The amendment conflicts wi the purpose of Section 117 to maintain the
status quo in the law vis-a-v' ,opyright at input. If the committee is to con-
sider seriously this exemption, similar serious consideration must be given to the
author's-rights-based amendments offered above. It should be clear from a brief
reading of the amendments we have suggested that this is an exceedingly com-
p)lex area and that it cannot be dealt with simplistically.

The amendment, if coupled nith the library photocopying exemption, appears
to destroy the economic base of publishing. What the education exemption would
allow to be input without infringing copyright, the library exemption would per-
miit the copying of. The reqsult would be the elimination of meaningful copyright
protection for authors.

The amendment would preempt much of the work of the National Commis-
sion on New TXhnological Uses of Copyrighted Works. By granting such an ex-
emption, the-amendment would not only prejudge a large segment of the Com-
nibbion's responsibilities, but it would also create a situation where there would
be no experience for the Commission to draw on in ecaluating howu authors and
users can resolve problems and develop vuorkable relations within an economic
framework.

In summary, the information industry position on IL.R. 2223 is that, subject
to some technical amendments, the bill should be enacted in its present form and
that the library and education exemptions :.hould be rejected. In the event that
serious consideration is given to any such amendments, of a nature to deprive
authors of significant rights in the new infornmtion technologies, we respectfully
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request that the recommendations of our committee be given full and equal con-
sideration including the calling of witnesses with first-hand experience in the
,day-to-day resolution of the problems encountered. While many of these issues
should be referred to the National Commission, some questions could be resolved
now on the basis of existing knowledge, expertise and understanding. We, accord-
ingly, urge the Committee to hold hearings with regard to developments in the
new technology area. It is in this area of the law that the copyright concept will
be most challenged in the months and years immediately ahead. An effective
copyright law, "that will anticipate the 21st Century" will need to deal with
these issues.

We thank you for your courtesy in providing us th's opportunity to share our
views with you and we wish you the best of good fortune in this and all other
areas requiring your legislative skills.

STATEMENT OF PAUL G. ZURxOWSKI, PRESIDENT, INFOBMATION INDUSTRY
.AssocI.ATION

Mir. Chairjian and Members of the Committee. My name is Paul G. Zurkowski,
President of the Information Industry Association. I have prepared a formal
statement which I will not read but which I ask be submitted for the record.

The Information Industry Association is composed of more than 70 commercial
firms. Some create data bases and computer programs. Others specialize in
marketing access to such machine readable information sources. Others are micro-
form publishers, traditional book and journal publishers, consultants, informa-
tion-on-demalnd companies, suppliers of services to libraries, indexing and
abstracting companies, information systems designers, information facilities
managers, and others engage in the creation and marketing of information
products, services and systems, world-wide.

Mlany of these companies have a decade or more of experience in disseminating
works of authorship through the use of all varieties of advanced information
technologies, alone and in combination with traditional ink-print technologies.
Our Proprietary Rights Committee spent the past two years matching this prac-
tical experience with the provisions of the revision bill. You will find in the
statement the results of that effort. We think that before your committee makes
or the National Commission on New Technological Uses of Copyrighted Works
recommends, any changes in II.R. 2223 affecting the use of works of authorship
in these new technologies these recommendations and the experience of this
industry should be considered. People in the industry dealing with the oppor-
tunities for wider dissemination of information offered by the new technologies
are ready and willing to assist you in these matters in any way they can.

The objective of copyright is to encourage the author to permit the wide dis-
semination of his ideas in return for an exclusive right in the form in which they
are expressed. This is the objective of the information industry as well-to obtain
the widest possible dissemination of information, fully utilizing all available in-
formation technologies while protecting the rights of authors.

We appear to add our support for enactment of H.R. 2223 and to register our
opposition to the amendments proposed to sections 107 and 108.

We feel most strongly that a single-copy photocopying exemption combined
with an exemption permitting the input of copyrighted works of authorship into
a computerized information system would eliminate meaningful copyright for
authors. Copyrighted uorks of authorship which the education exemption would
permit to be input without infringing copyright could be copied on a single-copy
basis under the library exemption. Stripped of these copyright protections, au-
thors could publish little in the open literature without Lbing subjected to such
exempt uses. Authors, in turn, would seek to protect their works, as the Register
fears and the Justice Department recommended, by limiting by contract what
uses could be made of their works. The end result for both libraries and educators
would lie less access rather than the free access they initially expect would result
from their amendments.

Further objections to the proposals include:
1. No need for such an exemption has been proved. An industry is emerging

to proi ide the widest possible dissemination while respecting the constitational
mandate to protect author's rights.

2. Small printouts from data banks of encyclopedic information would be
argued to constitute "fair use", notwithstanding that this is precisely the use
intended. These kinds of resources would be denied to research, education and
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libraries on an open copyrighted basis and would have to be provided under
contractual arrangements.

3. By exempting certain activities, and thereby exempting them from costs
others have to pay, these exempt activities would tend to replace privately
funded publishing and information activities. The elimination of private ribk
capital from the creation and information distribution functions would seriuusly
retard development in many areas of science and the useful arts.

Finally. the proposal to exempt input conflicts with the provisions of section
117 to maintain the status quo in the law vis a 8is questions of copyrighted works
and computers. This is an exceedingly complex area involing not only author's
rights, but also major social policy questions with far-reaching economic impli-
cations. Section 117 was originally included in the bill in recognition that
neither this Committee nor the Senate Judiciary Committee has explored thebe
issues adequately. The National Commission on New Technological Uses of
Copyrighted Works was established to do that investigation for the Congreo,.

If these exemptions are written into the law the szudy expected of the Com-
mission would be seriously prejudiced. By granting exemptions at the expense
of authoi/'s rights and the economic 'interests of pablishers and infornmaton
companies, the arena within which all parties now are developing workable
relations would be destroyed. The Commission would be deprived of the neceb-
sary experience in the marketplace on which to base meaningful recommenda-
tions for future copyright legislation.

CONCLUSION

·While our committee of people who work with these technologies day in and
day out were able after lengthy meetings and detailed discussions to agree
on some basic definitions and on an approach to the technologies ,a.,ed on
author's rights, there also emerged unanimity that these * ere just the beginning
in understanding the whole complex of dynamic technical, esoteric, legal, social
and economic relationships which ultimately will form the base for our emerg-
ing information society.

It promises to be an exciting and long Journey. We recognize as an industry
that the serious attention you are giving these matters represents for our society
that first step by which any journey must begin.

TESTIMONY OF PAUL G. ZURKOWSKI, PRESIDENT, INFORMATION
INDUSTRY ASSOCIATION

Mr. Zcnrowvsiui. I have submitted two statements. I will read part
of the four-page summary statement.

My name is Paul Zurkowski; I am president of the Information
Industry Association. Donald Johnston, counsel, Xerox education
group and member of our Proprietary Rights Committee is with me.
The association is composed of more than 70 commercial firms, all of
which are involved in one way or the other in applying thl modern in-
information teclmologies to the dissemination of informat.in.

Many of these companies have a decade oc more of experience in
disseminating works of authorship through the use of all varieties of
advanced information technologies, alone and in combination with
traditional ink-print technologies.

Our proprietary rights committee spent the past 2 years matching
this practical experience with the provisions of the revision bill. You
will find in the statement the results of that effort. VWe think that before
your committee makes. or the National Commission on New Techllolo-
gical Uses of Copyrighted Works recommends, an3 changes in HI.I.
2223 affecting the use of worlks of authorship in these new technologies,
these recomL..:dations aid the experience of this industry should be
considered,
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People in the industry dealiing with the opportunities for wider dis-
sellination of information offered oy the new technologies are ready
,nred willing to assist you in these matters in any way they can.

The objective of copyright is to encourage the author to permit the
wide dissemination of his ideas in return for an exclusive irght in the
form in which they are expressed. This is the objective of thile informa-
l.icn industry as well-to obtain the widest possible dissemination of
information, fully utilizing all available information technologies,
while protecting the rights of authors.

We appear to add our support for enactment of II.R. 2223 and to reg-
ister our opposition to the amendments proposed to sections 107 and
108.

We feel most strongly that a single copy photocopving exemption,
combined with an exemption permitting tihe input of copyrighted
works of authorship into a computerized information system would
eliminate meaningful copyright for authors. Copyrighted works of au-
thorship vwhich the education exemption would permit to be input
without infringing copyright could be copied on a single copy basis
under the library exemption.

Stripped of these copyright protections, authors could publish little
in the open literature without being subjected to such exempt uses.
Authors, in turn, would seek to protect their works, as the RIegister
fears and the Justice Department recommended, by limiting by con-
tract what uses could be made of their works.

The end result for both libraries and educators would be less access
rather than the free access they initially expect would result from
their amendments. Further objections to the proposals include:

Small printouts from data banks of encyclopedic information would
be argued to constitute fair use, notwithstanding that this is precisely
the use intended. These kinds of resources would be denied to research,
education, and libraries on an open copyrighted basis, and would have
to be provided under contractual arrangements.

By exempting certain activities, and thereby exempting them from
costs others have to pay, these exempt. hctivities would tend to replace
privately funded publishing and information activities. The elimina-
ion of private risk capital from the creation and information distribu-

tion functions would seriously retard development in many areas of
science and the useful arts.

Finally, the proposal to exempt input conflicts with the provisions of
section 117 to maintain the status quo in the law vis-a-vis questions of
copyrlighllted works and computers. This is an exceedingly complex area
involving not only authors' rights, but also, major social policy ques-
tions with far-reaching economic implications.

Section 117 was originally included in the bill in recognition that
neither this committee, nor the Senate Judiciary Committee, has ex-
plored these issues adequately. The National Commission on New
Technological Uses of Copyrighted ~Works was established to do that
investigation for the Congress.

If these exemptions are written into the law, the study expected of
the commission would be seriously prejudiced. We think we are enter-
ing the information age. The work you are doing in this area is very
important to the.system of freedom of expression this country enjoys.

We certainly appreciate the dedicated efforts you have given it.
Thank you very much.
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Mr. KASTENMEIER. Thank you very much, Mr. Zurkowski.
[The prepared statement of Ernest R. Farmer follows:]

STATEMENT OF ERNEST R. FARMER ON BEHALF OF THE MUSIC PUBTIsHEBR Aso0-
CIATION OF THE U.S., INC., AND THE NATIONAL MUSIC PUBLISIERS' ASSOCIATION,
INC.

MIr, Chairman, my name is Ernest R. Farmer, President of Shawnee Press, Inc.,
a music publisher located in Delaware Water Gap, Pa. I appear before this
Committee today on behalf of the Music Publishers Association of the U.S., Inc.,
the trade association of the publishers of educational, concert and sacred music,
of which I am a past president. I also appear on behalf of the National MnI.ic
Publishers' Association, Inc., the trade association of publishers of popular,
motion picture and theater music. I might add that I am also past president
of the Music Industry Council, an auxiliary organization of the Music Educators
Ne.tional Conference which creates a liaison between that organization of mubic
teachers and various components of the music industry.

The provisions of Section 107 are of vital concern to those members of the malbic
publishing business who depend upon the sale of music in printed form as tle
basis upon which their particular businesses depend. The graphic reprcseentati,llo
of the creations of composers and authors-printed music-represents a bub-
stantial part of such businesses-in many cases almost all of it.

It may be helpful to an understanding of this function to know that the prime
markets for printed music are schools and churches for use by their chorutes
and bands and orchestras. In this sense we are "group music" specialists. For
this reason, the unit price of our publications is relatively modest and we look
to the purchase of multiple copies of a given publication to make it commerciall4
feasible.

As an illustration, I have here a single copy of one of our choral publications
that is widely sung in our Nation's schools. The retail selling price is 35 cents.
You will note that in a technical sense it is a relatively simple publication. Two
sheets of paper 10'A by 131/2 inches in size, printed and folded together unbound..
Obviously, once the initial music engraving and typography has been done and
the initial copies printed, further reproduction by any one of a number of meanb,
readily available in today's schools becomes a simple matter.

While I have used a cl.oral publication as an example, the same situation
exists relative to band and orchestra works.

This simile matter of unauthorized reproduction by schools or churches is.
vitally important to our authors and composers and to us as publishers. Wide-
bpread, unauthorized photoduplication of our music could sap the lifeblood of
our business, deprive authors and composers of their royalties and pullisllers
of their basic source of income. Such a situation does indeed exist under the
current U.S. Copyright Law due to misconceptions and misunderstanding and
misinformation and in the absence of clear and wor.-ible guidelines.

Let me state categorically that my colleagues and I have the highest regard,
for the music teachers of America. 'Moreo er. the relationship letween the music
publishers associations and the Music Educators National Conference whovle
membership of over 50.000 includes most teachers of music in the scllhool of'
America serves as a model of understanding andl cooperat.on between eduLational
users of copyrighted materials and the authors, composers and pulbii.Werb of
those works.

As a matter of fact, the Executive Board of the NIENC in June of 1973 unani-
mously supported the following statement of policy:

I. MENC Policy on the Use of Copyrighted iMaterial.
The MENC National Executive Board establishes as the policy of the Music

Educators National Conference that the copyright law shall be observed and,
that improper and unauthorized use of music and other printed materials pro-
tected under that law shall be prohilbited in all conference activities. Further. all
MENC national and state affiliates are urged to adopt a similar position as offili.l
policy.

II. Implementation of IMENC Copyright Policy.
The MENC National Executive Board directs that official 3MEC policy on

the use, of copyrighted materials be implemented in the following ways:
(1) When a director accepts an invitation to appear on a convention progran

he shall sign a declaration stating that lie has read the MEN.C policy and s ill.
not use unauthorized copies of copyrighted materials.
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(2) Any participants in an MIENC program violating this policy position will
be subject to suspension from the program.

(3) The action of the National Executive Board shall be communicated as a
matter of general information to alO participants in MlENC-spoilsored activities.

Moreover, a number of state organizations of music educators have under-
taken similar and '.n some cases stronger statements on behalf of respect for and
observance of copyright.

It is Important to recognize that the term "teaching" as it relates to music
ultimately carries with it the implication of rendering, interpreting or perform-
ing. Although there are certain academic and theoretical aspects of the art that
do not require re-creation in the form of sound, the teaching of music as it is
generally understood in the schools requires the learning of skills necessary to
accurately convert abstract symbols printed on a piece of paper into a given
sound within a given time by mIeans of instruments or the human v .ce.
Therefore, colAes of printed music such as this are regularly used for the pur-
pose of teaching. In simple, realistic terms duplication of printed music for teach-
ing inevitably uleans reproduction of multiple copies x ith disastrous conse-
quences to authors and composers and their publishers.

We are in favor of and support Section 107 as it is set forth in H.R. 2223, but
in oiaer that users of music interpret the Sectior. correctly and equitably and
avoid inadvertent or intentional misinterpretation of the provisions of Section
107, we believe that repetition of the excellent explanation and interpretation
which was included.in your predecessor's Subcommittee's Report (Report #2237,
89th Congress, 2d Session) is absolutely essential.

Let me suggest how Section 107 without the support of a comprehensive ex-
position in an accompanying report might be interpreted by our present custom-
ers. Imagine ourselves in the position of a public school music teacher any place
in the Uhited States when confronted with the new guidelines. And let us
further assume that we are attracted to this particular piece of music and want
to teach our classes to sing it.

Subject to the criteria in the proposed wording of Section 107 alone, woulditt
not be reasonable to assume that to a person engaged in "teaching" it would'b6
perfectly proper to make whatever number of "copies" may be necessary to
"teach" our singers?

In determining the.particlalirs of this example with respect to guideline (1)
in Section 107, the purpose and character of our hypothetical use is for 'teach-
ing." And that is proposed to be recognized as a fair use.

As to the second guideline, what is the nature of the copyrighted work? Our
hypothetical teacher might well say, "Why, it's a simple little song and there
are thousands ppll'shed every year. As a teacher, I just happen to like this one."

In dealing wi, e third criterion, I must point out that it is not unusual for
certain individua. pongs to be published in collected form. For instance, our pre-
vious example is also found as part of tile contents of this choral collection which
I have here.

If the teacher chooses to reproduce his copies for the purpose of teaching
from this collection rather than the separate publicat',n, would it not be rea-
sonable for him to assume that lie has satisfied the third requirement: that in
selecting one song from 40 the "amount and substantiality of the portion used" is
relatively insignificant in relation to this choral collection. Yet in fact, our hypo-
thetical teacher has reproduced a complete work * * * words, music, melody,
harmony, and accompaniment essentially as they appear in the separate edition
previously shown.

As to the fourth .,uideline and "the effect of the useupon the potential markets
for or value of the copyrighted work," our teaicher might well say, "Why I'm
just one teacher Who wants to teach a nice song to some youngsters. IIow could
this possibly hurt anyone?"

Now I fully realize that such reasoning as we have outlined in our hypothetical
case might not stand up in a court of law. But why must the copyright owner be
put in the positior. of policing such an open-end statute in order to survive in
the major market available to him?

In the past the music publishers associations have undertaken to inform
music educators on copyright matters as indeed have the educator's national
orgd'nization's publication and statements of policy. We have confidence that
the lMusic Educators National Conference would join us in a massive under-
taking after the passage of a new Copyright Law to inform music educators
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what they may and what they may not do under the Copyright Law through
circulation of the relevant portions of the Law and the Report.

On June 2, 1965 (pp 399 et seq. of the transcript of Hearings on 1I.R. 4347-
89th Congress) Mr. Charles Gary, Executive Secretary of MENC, testified on
the Copyright Revision Bill (II.R. 4347) which then contained only the following
section concerning fair use . . . "Notwithstanding the pro' .ions of Section 106
the fair use of a copyrighted work is not an infringement of copyright." We be-
lieve that the problems cited by Mr. Gary in his testimony on that day concerning
educe. Jrs' use of printed music would all be fully resolved by Section 107 as it
appears in II.R. 2223 when accompanied and interpreted by and with the Report
referred to above.

The members of the Mlusic Publishers' Association and the National Mfusic
Publist ,' Association are daily and actively involved in attempting to persuade
and t .. rage the best creative individuals to use their imaginations and special
talenLt or the creation of more and better m .sic for America's school children
·:rith a resulting improvement in the general c Altural climate of our country. As
the late, great composer, humanitarian and internationally renowned music edu-
cator, Zoltan Kodaly, stated. "We must put an end to the pedagogic superstition
which demands that teaching material shall be constituted exclusively by a
diluted substitution of art. It is necessary to reverse this thesis' for the child,
only true artistic value is good enough. No one is too great to wrice for children."

If authors and composers and publishers are to work toward the creation of a
body of music for schools and indeed for churches with such a purpose as Mr.
KIodaly enunciates, they can do so only with the clear assurance that their
work will be protected and their efforts will be rewarded and not thwarted. We
respectfully urge this Subcommittee to make this possible.

Mr. Chairman, we wish to express our appreciation to you and the members
of the Subcommittee for this opportunity to appear before you on this matter,
the importance of which I cannot overemphasize. Thank you.

TESTIMONY OF ERNEST R. FARMER, PRESIDENT, SHAWNEE.
PRESS, INC., DELAWARE WATER GAP, PA.

Mr. FARMER. Mr. Chairman, my name is Ernest R. Farmer, president
of Shawnee Press, Inc., a music publisher. I appear before this com-
mittee on behalf of the Music Publishers Association of the U.S., Inc.,
the trade association of the publishers of educational, concert, anr.d
sacred' music, of which I am a past president.

In opening my remarks, I would like to thank Father Drinan for
some of the questions he put to the educator group, which, in my
opinion, did an excellent job of pointing out the unique problems of
pr{nted music.

For those reasons, the provisions of section 107 are of vital concern
to those in the music publishing business who depend on the sale oI
music in the printed form as the basis for staying in business. The
graphic representation of the creations of composers and authors-
printed music-represents a substantial part of such businesses-
in many cases, almost all of it.

The prime markets for printed music are schools and churches for
use by their choruses and bands and orchestras. In this sense, we are
group-music specialists, and the unit price of our ubllications is rela-
tivelv modest. Therefore, we look to the purchase of multiple copies of
a publication to make it commercially feasible.

As an illustration, I have here a single copy of one of omlr choral
publications widely sung in our Nation's sclools. The retail selling
price is .85 cents. Obviously, once the initial music engraving and
typography has been done. and the initial copies printed at the sold
expense of the publisher-further reproduction by any one of a num-
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ber of means readily available in today's schools becomes a simple
matter.

This teclmologically simple matter of unauthorized reproduction
by schools or churches is vitally important to our authors and com-
posers and to us as publishers. Widespread, unauthorized photodupli-
cation of our music could sap the lifeblood of our business, deprive
authors and composers of their royalties, and publishers of their basic
source of income. Such a situation 'does indeed exist under the current
U.S. copyright law due to misconceptions and misunderstanding and
misinformation, and the absence of clear and worl:able guidelines.

Let me state categorically that my colleagues and I have the highest
regard for the music teachers of America. 'Moreover, the relationship
between the music publishers' associations and the Music Educators
National Conference serves as a model of understanding and cooper-
ation between educational users of copyrighted materials and the
authors, composers, and publishers of those works.

As a matter of fact, the executive board of the MENC: in -Tune of
1973, unanimously issued a statement on use of copyrighted material,
and the full text of their statement appears in my prepared remarks.

With this relationship with our primary customer group as a
background, it is important to recognize Lhat the term "teacing" as
it relates to music ultimately carries with it the implication of render-
ing, interpreting, or performing.

The teaching of music, as it is generally understood in the schools,
requires the learning of skills necessary to accurately convert abstract
symbols printed on a piece of paper into a given sound within a given
time by means of instruments or the hunman voice. Therefore, copies
of printed music, such as this, are reglarly used for the pur-
poses of teaching.

In simple, realistic terms, unauthorized duplication of printed music
for teaching inevitably means reproduction of multiple copies withl
disastrous consequences to authors, composers, and publishers.

We are in favor of, and support, section 107 as it is set forth in
H.R. 2223, but in order that users of music interpret this section cor-
rectly, we believe that the explanation and interpretation which was
included in your predecessor's subcommittee report-Report No. 2237
of the 89th Congerss. 2d Session-is absolutely 'essential.

In my prepared statement I have attempted to demonstrate how the
lproposed criteria of 107 can be susce)tible to all sorts of misinterpre-
tations, particularly with respect to the so-called criteria.

I must point out that it is not unusual for individual songs to be
published in collected form. For instance, our previous example is
also found as part of the contents of this choral collection.

If a teacher chooses to reproduce his copies for the purpose of teach
ing from this collection, rather than from the separate publication.
would it not be reasonable for him to assume that he has satisfied
the third requirement-that is, in selecting one song from 40, the
amount and substantiality of the portion used is relatively insignifi-
cant in relation to this choral collection. In fact, our hypothetical
teacher has reproduced a complete workl-words, music, melody,
harmony and accompaniment, essentially as they appear in the separate
publication previously shown.

67-786--76--pt. 1 23
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The members of the Music Publishers' Association and the Na-
tional Music Publishers' Association are daily and actively involved
in attempting to persuade and encourage the best creative individuals
they know to use their imaginations ancspecial talents for the creation
of more and better music for America's schoolchildren, with a result-
ing improvement in the general cultural climate of our country.

.If the authors and composers and publishers are to work toward
the creation of a body of music for-schoolsj and indeed for churches
with such a purpose in mind, they can do so only with the clear assur-
ance that their work will be protected and their efforts will be re-
warded and not thwarted.

We respectfully urge this subcommittee to make this possible.
Mr. Chairman, I thank you for the opportunity to present this point

of view. If I may add one further observation regarding section 108.
It is my understanding there was testimony given yesterday attack-

ing the exemption given to musical works in the proposed language of
108. KMay I say, this was, news to us due to the fact this language has
been on the record presumably witlxout prior objection for some years.
Therefore, we would like to respectfiilly request the opportunity to pre-
pare, and file for the records, a statement in rebuttal to the remarks
made yesterday concerning 108 (h).

PMr. IASTENmIEIER. SuchL additional comment with respect to that
question, Mr. Farmer, without objection, will be received.

Mr. FAinraR. Thankyou.
[Subsequent to the hearing the following statement was received:]

SUPPLEMENTAL STATEMENT OF ERNEST R. FABME!'ON BEHALF OF THE MUSIC PUB-
LISHERS ASsOCIATION OF THE U.S., INC. AND THE NATIONAL BIUSIC PUBLISHERS'
ASsocIATION, INC. RELATIVE TO SECTION 108, F II.LR 2223

This statement is submitted pursuant to permission granted me by the Chair-
man ef the Subcommittee on. Courts, Civil Liberties -and the Administration of
Justice, on May 14, 1975, when I testified with regard to Section 107.

The purpose of this statement is to rebut that portion of the testimony of Dr.
Edmon Low testifying or. behalf of various library associations in which he urged
the deletion of subsection (h) of Section 108 from H.R. 2223.

Subsequent to the oral testimony we received a copy of a letter dated .IMay 1st,
1975, to your Subcommittee from the Music Library Association (MLA) which
also urged the deletion of "musical works" from that section of the Bill.

WTe are certain that it was not on arbitrary decision nor an accident which led
to the inclusion of subsection (h) of Section 108 in the Bill as passed by the
Senate last September. The decision, we are convinced, is based upon recognition
of the fact that musical works differ materially from most other types of workq
in library collections. A musical work is created primarily for performance .by an
instrument or instruments or the human voice or voices.

To paraphrase language included in my statement before your Subcommittee
on AMay 15th relative to Section 107 of H.R. 2223, music consists of abstract
symbols printed on a piece of paper which are to be converted accurately into a
given sound within a given time by means of instruments or the human voice.
Thus, as I-emphasized, the primary purpose of music is performance.

In its letter of May 1st, the MILA emphasizes the uses of musical works in
scholarship and sets down in considerable detail the nature of the works which
might be used for scholarship and the manner in which they are used for scholar-
ship.

We submit that there is a further special peculiarity of music which is that
the iame works which are used for scholarly purposes may be and indeed are used
for the purposes.of performance. Thus, there is no distinction which could be made
as to the use to which a photocopy would be made. And it is our belief and
contention that those copies made for the purposes of performance would be
overwhelmingly more numerous than those copies which might be made for
scholarship or similar purposes. Moreover, even in scholarly works prepared and
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published at great expense, separate individual selections included in the col-
lected works would indeed be useable for performance and we suggest that it is
this use for which photocopies would be made in most instances rather than for
scholarship.

Research and study involving a musical work are usually in connection with
doctoral theses where short excerpts of those works might be used for illustrative
purposes.

Such uses, provided they meet the four criteria set forth in Section 107 of
I1.R. 2223, would be considered fair use. In other respects, a musical work is not
the type of copyright that can be subdivided and dissected as is the case with
medical journals, books, periodicals and compendiums of scientific writings,
information and articles.

Particularly in view of Section 107, we do not believe that Section 108(h)
presents a burden nor in fact an inconvenience on those who would make use of
works in library collections for research and scholarship.. If works of music are
not in print, the Music Publishers Association of the U.S. together with the Na:
tional Music Publishers Association and the Mousic Library Association by joint
agreement in 1968 prepared a library requisition for out-of-print music. A copy
of this form is attached hereto.

The joint creation of this form should indicate with clarity the intent of all
parties to make access to out-of-print works simple and expeditious.

The MLA's letter of May 1st emphasizes the nature of works which might be
used for scholarship such as the collected 7. arks of various composers. Should
they be out of print, the permissions form to which we have referred, above
would easily trigger permission for photocopying.

In its letter the MLA has tended to minimize the breadth anid variety of its
members' collecticns--or every collected work of Guillaume de Machaut there
are undouibtedly dozens of vocal scores of operas and other stage works. For
example, we would believe that every member library of the MLA would include
a vocal score of the complete music of "W9lest Side Story" by Leonard Bernstein
in which there are many individual songs frequently performed as recital solos.
The same is true of innumerable other s ocal scores of operas and of larger piano
works of which single selections are by themselves performance material not only
by concert artists but even more frequently in student recitals.

ThE re are many compilations containing individual selections by a number of
differ at composers. The songs and piano works of many composers are published
in 'col6ected form. When published separately, many of these works for v.oice or
for piazl, or chorus will probably rangefrom two to six pages and-are accordingly
easily reproducible and vulnerable to unauthorized copying. Therefore, they
require special protection and safeguarding..

Although all musical works universally consist of musical notes and symbols,
accompanied or unaccompanied by words depending upon whether the musical
work is intended for instrumental or vocal rendition, musical colmpositions differ
and vary over a broad spectrum, and treatment of all musical worksdin the same
manner is not warranted. As an example, the vocal score of Porgy and Bess by
George anid Ira Ge. hwin and DuBose IIeyward is a single musical work con-
sisting of 560 pages, b ..... dudes a number of separace musical compositions, the
most popular of which is "Summertime" on pages 15, 16 and 17.

The extraction of the musical composition "Sulummcrtiinc" from the vocal
score of Porgy and Bcss and the making of multiple copies thereof would never
qualify as a fair use under Section 107; no greater right should be granted by
Section 108. As Section 108 is now worded, it would not afford libraries or users
such greater right but if Section 108 is changed as requested by Dr. Low and
the .Music Library Association by deletion of 108 (g) (I) and (2) and (h) such
right would be available and would cloud the intent of Section 107. Thus, "Suzm-
mertinmc" could be susceptible to economic destruction by unbridled copying.

We submit tha' to remove from Section 108 the exclusion and protection of
music provided by subsection (h) for the convenience for the comparatively
few who do music research would jeopardize the many auth)rs, composers and
publishers who depend upon music for their livelihoods. Such a result is not
ix-arranted by any argument asserted by Dr. Low or set forth in the BMLA letter
of May 1st.

We feel confident that the Congress will continue to agree that Section 108(h)
as it pertains to music librarians does indeed achieve a proper bal2ance betieen
the needs of the music librarians and the proper consideration of the rights and
Interests of authors, composers and their publishers.
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LIBRARY REQUISITION FOR OUT-OF-PRINT COPYRIGHTtED UBSIC

This form approved by Music Library AMsociation ("MLA"), Music Pub-
lishers' Association ("MPA") and National Music Publishers' Association
( "NMPA,")).

To - Date
(Name of publisher)

We require, for library use, the work(s) entitled:

1. If in print, please send us copies of the work(s) and bill us.
2. If permanently out of print, please sign the duplicate of this form, which

shall constitute permission by you to us to make or procure the making of -
copies of the work (s), but only on the following conditions:

(a) The copyright notice shall be shown on all copies.
(b) All copies shall be used for library use only.
(c) No recording use or performance for profit use or use other than library

use shall be made of any copy unless such use shall be expressly licensed by you
or an agent or organization -acting on your behalf.

(d) We shall pay for the right to copy pursuant to this per-
mission but not otherwise.

(e) We (do) (no not) own a copying machine.
B. If any work referred to above is unpublished and available on loan to us,

please advise the terms and conditions of such loan. If not available to us, please
insert an X here -- and return the duplicate of this form to us promptly.

4. If any work referred -to above is not in your catalog, please insert an X
here -- and return the duplicate of this form to us promptly.

Very truly yours,
Agreed to:

(Name of publisher) (Name of library)

By By

lThis form should be prepared in duplicate. Additional copies may be secured
from MELA or MIPA, 609 Fifth Avenue, N.Y., N.Y. 10017, 4th floor, or NMIPA.
400 Park Avenue, N.Y., N.Y. 10022.

Mr. KAgTENMEIER. The next witness is Irwin Karp.
[The prepared statement-of IrwinwKarp follows:]

STATEMENT OF IRWIN KARP, COUNqEL, TiE AUTHORS LnEAUE OF AMERICA

Mr. Chairman, my name is Irwin Karp. I am counsel for the Authors League of
America, the nation&l society of professional writers and dramatists. The League's
6,500 members include authors of biographies, histories and non-fiction books on
every subject, novels, plays, poetry, childrens' books, musical plays, magazine
articles, textbooks and other works. Several also write for motion pictures,
television and radio. And, of course, the works of many members are adapted for
use in these media. Copyright is a matter of paramount concern for our members,
the full-time professionals and those who also work as teachers or in other fields,
for their compensation as writers depends on the Copyright Act, as does their
ability to provide for their immediate families after death. I should stress at
the outset that most of our members own the copyrights in the works they create.

Mhy testimony this morning addresses two subjects: (1) the "Educational ex-
emption" proposed by members of the Ad Hoc Committee; and (2) demands that
your Subcommittee reject the copyright term provided in Sec. 302 (II.R. 2223);
i.e. the author's life-plus-50 years after his dtath. The Authors League supports
the term of life-plus 50 years, as it did in previous testimony to your Subcommittee
by Rex Stout (then its president), Elizabeth Janeway, John Hersey (its current
president), Herman Wouk and myself. [Hearings Bcfore aSubcommittee No. S;
89th Cong., 1st Sess.; Part I, Part III]. In the Senate, testimony supporting the
life-plus-50 term was given by Mrs. Janeway, Mir. Wouk and the late John Dos
Passos. As it has in the past, The Authors League opposes the "educational
exemption" which i reviously has been rejected by both .Tudiciary Committees
and therefore was not included in the Revision Bills passed by the House of
Representatives in 1967 and the Senate in 1974.
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PRIOR REJECTION OF THE EDUCATIONAL EXEMPTION

As your Committee's Report noted, members of the Ad Hoc Committee had
requested the insertion of "a specific, limited exemption for educational copying"
into the Revision Bill. The reasons why your Committee and the Senate Commit-
tee refused the exemption are as valid tc4qv as they were whllen, the Report was
issued.

Your Report stated that "photocopying and other reproducing devices were
constantly proliferating and becoming easier and cheaper to use" (as indeed they
have). It also noted the contentions of authors and publishers that "education is
the textbook publisher's only market, and that many authors receive their main
income from licensing reprints in anthologies and textbooks; if an unlimited
number of teachers could prepare and reproduce their own anthologies, the
cumulative effect would be disastrous." (H. Rep. No. 83, p. 31).

THE CONSTRUCTIVE SOLUTIONS ACHIEVED BY THE SUBCO'MMITTEE

Your Report noted that "several productive meetings" were held between repre-
sentatives of authors, publishers and educators, and that "while no final agree-
ments were reached, the meetings were generally successful in clarifying the
issues and in pointing the way to constructive solutions." These solutions were
reflected in your Committee's Report, and it is fair to say they were-for a time
at least-aaccepted by the parties. The solutions were,:

(i) The Committee's rejection of the "educational exemption", because "After
full consideration, the committee believes that a specific exemption freeing certain
reproductions of copyrighted works for educational and scholarly purposes from
copyright control is not justified."

(ii) The Committee's explicit affirmation that "any educational uses that are
fair today would be fair use under the bill."

(iii) Amendment of Sec. 504 (c) to insulate teachers from excessive liability
for statutory damages.

(iv) Amendment of Sec. 107 to indicate that fair use may include reproductions
in copies or phonorecords, and may be for such purposes as "teaching, scholarship
or research."

(v) A careful analysis by the Committee of the four criteria of fair use "in
the context of typical classroom situationls arising today." The Committee noted
that although its analysis had to be broad and illustrative, "it may provide
educators with the basis of establishing workable practices and policies." (pp
32-36)

Actually, the C6mmittee was modest in characteri;zing its analysis-it is an
extremely clear and useful set of guidelines for educators, authors and publishers.
Moreover, the Committee's analysis of fair use amply supported its judgment that
"the doctrine of fair use as properly applied is broad enough to permit reasonable
educational use, and education has something to gain in the enactment of a bill
which clarifies what may now be a problematical situation."

The Committee also urged educators, authors and publishers to "join together
in an effort to establish a continuing understanding as to what constitutes
nutually acceptable practices." The Authors League is willing, as it has stated
before, to sit down with educators and publishers periodically to establish and
review these practices, to fill out workable guidelines of fair use. This must be
done in meetings, with the parties working together. And there should be periodic
meetings so that the parties could revise guidelines in light of changing conditions.
This would enable them to deal reasonably with current practices, without fear of
creating immutable rules that could become damaging if technology or other
conditions changed in the future. The Judiciary Committee also urged the parties
to join together "to work out means by which permissions for uses beyond fair use
can be obtained easily, quickly and at reasonable fees." Again the Authors League
is willing, as it stated in the past, to sit down with educators and publishers to
work out these methods.

THE PROPOSED EDUCATIONAL EXEMPTION WOULD LNJURE AUTHORS

If the proposed exemption, as it bears on copying, is only intended to permit
educational copying that would be fair use under this Committee's analysis it
would be unnecessary. If the Ad Huc groups contend that the purpose is to
provide clarity then certainly the amendment should be rejected. For as we
testified before Senator McClellan, your Committee's analysis of fair use, with



350

its explicit examples and illustrations, is far more precise and instructive to
teachersthan the completely vague amendment offered by the Ad Hoe groups.

Actually the purpose of the amendment is to legalize uncompenshted educa-
tional reproduction of copies that goes far beyond the limits of fair use. The
privilege of making copies of portions of a work which are not substaiitial in
proportion to its total size would be absolute, regardless of the circumstances of
the reproduction; although some of these would clearly involve infringement
under your Committee's ailalysis. Under the Amendment, many copies could be
produced on an organized basis, rather than by one teacher acting spontaneously.
Multiple copies could be reproduced for many individuals and circulated beyond
the classroom. And most important, under the Amendment copies could be repro-
duced even though they had a serious adverse' effect on the work's potential
market or value, and even though it would supplant some part of its normal
market. Moreover, the proposed exemption would plermit educators and institu-
tions to reproduce copies of enlltire shot works. How short is short? Would a
poem 2 pages long be fair game for educational reprinting? or 4 pages? or 6 pages?
Would the Amenidment allow a story or article 5 pages long to be reproduced
in multiple copies? or 10 pages? or 15 pages? Moreover, as with excerpts, the
exemption would allow educators to reproduce these copies under a va-iety of
circumstances that would make then an infringement under your comlittee's
analysis of the four criteria of fair use.

As we noted in our statement on library photocopying yesterday, and in our
previous testimony, many authors earn a major portion of their income by
licensing the reprinting of poems, articles, short stories and pvertions of longer
works-in anthologies, textbooks, collections and similar books. The samelpoenm or
story may be reprinted in several of these, and the accumulation of smnall fees
produce a modest income-often the largest part of the income authors of
valuable literary works earn from their writings. These anthologies and other
collections are sold primarily to high schools, colleges and universities, and their
libraries and book stores. Their students are a primary audience for eminent
poets, essayists and short story writers.

The proposed educational exemption would allow educators and institutionq
to produce copies of an author's short works and portions of longer works, thus
displacing the sale of the anthologies textbooks and other collections that previ-
ously brotight these works to educational institutions. Many authors would thus
be deprived of a substantial or major portion of their income, even though their
works would btill be widely used by educational audiences, disseminated by
uncompensated educational reproduction that far exceeded the limits of fair use.
[Although some educational spokesmen have said they do not intend to "anthol-
ogize", it should be noted that the effects are the same whether several short
works are provided at one time between Lovers, or are produced and distributed
by the school seriatim.]

TIIE WILLIAMS & WILKINS DECISION

The Ad Hoc Committee's excuse for requesting the exemption in the Senate
was that the Trial Judge's decision in Williams ~d Wilkinls created uncertainties
as to fair use. As we there pointed out, this was a feeble excuse for disrupting
the constructive solutions reflected in your Committee's prior report. It would be
an even feebler excuse now, considering the majority opinion in the full Court
of Claims. As your report correctly stated, fair use-in the case of library copying
as In other instances-depends on the four criteria "and the facts of the partie-
itlar case." (Emphasis ours). The trial judge confined his decision to the facts of
that case, stressing that the large scale reproduction of copies involved "was
wholesale copying." Thle facts before himt bore no resemblance to the various fact
situations involving educational copying and other uses which your Committee
considered in spelling out its guidelines and analysis of fair use vis-a-vis educa-
tional copying. Nothing in the trial court's opinion cast any doubt on your
Report's analysis of guidelines. And there is even less reason for Ad -Hor Coln-
mittee spokesmen to contend that any doubts have been cast upon them by the
majority oninion in t.ie Court of Claims which reversed the judgment be'ow and
dismissed W!l]inms & Willkens complaint. The majority opinion did not imperil
fair use in education or detract from your conclusions, nor did the minority
opinion.

TIIE "OTIIEI" ARGUnENTS

As we noted in our testimony on library photocopyine. Ad Hoe Committee
spokesmen are wont to accompany their denmands for an "educational exemption"
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with a varietyof attacks on copyright. 'Some of these we discussed yesterday:
the "monopoly", "restraint of information" and "mere privilege" claims. As to
the others:

Ad Hoc spokesmen contend that uncompensated educational copying beyond
the limits of fair use must be legislated because it allegedly "promotes" the
progress of science and art. This m'isses the very point of the Constitution's
copyright clause, which intended that authors be granted "valuable, enforceable
rights" to encourage them to produce works of lasting value. Granting rights,
not destroying them, was how the Constitution intended to promote the progress
of science and art. Compensating authors for uses, of their work, not depriving
them of remuneration, was the method chosen by the Constitution. Authors
whose works.are used in schools make a positive contribution to the educational
process, and for reproduction beyond fair use, they are entitled to compensation.

As your Report noted, "the educational groups are mistaken in their argument
that a 'for profit' limitation is applicable to educational copying under the
present law."

Ad Hoc Committee spokesmen have argued that any copyright limitation on
uncompensated educational copying beyond fair use restrains "freedom"' to read
under the First Amendment. This utterly fallacious argument was made, by them
in the Williams & Wilkins case, and was completely ignored by majority and
minority opinions. The First Amendment was fashioned to assure unfettered
interchange of ideas (Sullivan v. N.Y. Times) and it is axiomatic that an
author's copyright does not prevent anyone from discussing or repeating his ideas
(Rosemont v. Random House). The Supreme Court has never interpreted the
"freedom to read" under the First Amendment to mean that copyrighted works
must be provided free of charge; and it has frequently emphasized that there is
no conflict between publication for profit and the First Amendment. Under the
Ad Iloc theory of "freedom to read", teachers and librarians should work without
pay, colleges should cease charging tuition and the Xerox Corporation should be
denied copying fees when its machines reproduce "educational" materials.

Our discussion has focused on the copying aspects of the Ad Hoc Committee's
'proposed exemption, but the Authors League opposes its other provisionsas well.
It would be highly dangerous to add-an "input" exemption with respect to com-
puters. And the educational community is not entitled to further additions to an
already too-broad television exemption.

LIFE-PLUS-50 YEARS

The Revision Bill would establish a single term of copyright for new works,
lasting for the author's life and 50 years after his or her death. This is the
copyright term employed by most other countries. Existing copyrights would
continue under the present system. a first term of 28 years w hicll can be renewed
for a second term, that would bt. enlarged from 28 to 47 years. (Sees. 302, 304]

As in prior hearings, the Authors League strongly supports these provisions.
We urge your Subcommittee to retain them and to reject demands by Ad IIoc
Committee spokesmen to turn back to the present two term system, and proposals
for a single term of shorter or different duration. Your Committee's Report noted
there "was overwhelming support for a life-plus-50 s3stem", and this was based
on sound reasons which are analyzed in the Report.

THIE "INCREASE" IN TERNE

The Report cited findings by the Register of Copyright that a life-plus-50 term
would, on the average, add no more than 20 ears to the present 56 years. It
would add very few years, sometimes none, to a work published later in an
author's life.

On the other hand, life-plus-50 would drastically rcducc the period of protection
now available to unpublished works and those published long after an author's
death. Under our dual system, a work is protected absolutely until it is published.
200 year-old diaries, 150 year-old letters cannot be used by historians or scholars
because their owners have absolute property rights under common law. And
when any unpublished work, no matter how old, is publislled-it receives another
50 years of protection under the present Act. lMark Twain's Letters From the
Earth was published decades after he returned to it. The memoirs of a Civil
War reporter. who wrote here in Washington, was first published in the 1960's.
Both received 56 years of statutory protection on publication. Under the pro-
posed life-plus-50 term, copyright would have terminated 50 years after the



author's death, as it would for all unpublished (as well as published) journals,
books, letters and other works. Authors like Ernest Hemingway would no longer
be able to provide for their families by leaving unpublished novels to be issued
years after their death.

THE NEED FOR AIOBE ADEQUATE PROTECTION

With an increasing lifespaln, authors outlive their copyrights. Mlany are unable
to provide for their imlmediate families since their renewal copyrights expire soon
after their death. Their wives, Disbands and children are denied any share of
the income their works continue t,' produce for others--compensation their
families would have under a life-plus-50 term.

Widows of illustrious Amer °.na a tlthors have outlived their husbands by several
decades. In their advancing years. the only income n-hich permits some of these
widows to live in dignity and a semblance of comfort are the royalties from great
works written by their hasbands. This inc6me is taken from them when the re-
newal copyright expires. Lrider lif i,iua-50 they would continue to receive this
desperately-needed income. Or;rs Ls the only western country which denies aging
authors or their surviving families this income. All the others have a copyright
term of live-plus-50 (or more) years.

It should be remembered that life-plu, 50 years benefits only those authors who
created books, plays and music of sufficilent value to surN ve. And I should stress
that it is authors, and the families of deceased authors, who will benefit from the
longer term. They would receive at least 50%, and of,en all, of the copyright
income from their books, poetry or plays during the extended period of protec-
tion-because of the "reversion" provision, and the nature of publishing arrange-
ments most professional authors make. Life-plus-50 years would tnot provide
windfalls for book publishers, and is not a matter of grave concern to them.

LIFE-PLUS-50 IS JUSTIFIED BY THE ECONOMIC/LEGAL REALITIES OF THE COPYRIGIIT
SYSTEM

As we stressed in our testimony yesterday, the instrument chosen by the Con-
stitution to serve the public interest-to secure literary and scientific works of
lasting value-is an independent, entrepreneurial, property rights system of w rit-
ing and publishiLn. The free-lance author must earn his living from income pro-
duced by the books, plays, articles, poems, etc. he creates. He must look for his
income to the payments made for their various uses-so long as he retains his
copyright.

Whether or not copyright is "property" (and it is), the author is required to
survive as a property owner. IHe is not paid an annual salary. He writes at his
own risk. Some of the greatest literary, dramatic and musical works contributed
to our society and posterity would not, even under life-plus-50, provide their au-
thors with adequate compensation for the value of their contributions to societ3.
But these authors are entitled to at least that much for themselves and their
families. In this connection, it should be stressed that an author's compensation
consists of an accumulation of royalties, often small, for uses of his work over a
period of many years. These uses are made by reprint publishers, book clubs,
anthologists, periodicals and others, as well as by his initial publisher. Once his
copyright is lost, all of these other users are free to produce income from his
books or other works without paying any compensation to him or his family.

Often an authors works do not commence to earn income for him until ears
r.fter they are published, when lie has finally won recognition. Often a book Is
discovered or rediscovered thirtS years or more after it was originally published-
and for the first time becomes a commercial suicess. Its useful copyright life
under our present system may be only 15 or 20 years near the end of the term-
not 56 years.

Moreover, the author faces the constant risk that two or three years of work
may go down the drain-his book or play may be a literary success but a finan-
cial failure. Throughout his career, only two or three works may produce sub-
stantial income for him. These m§lt compensate hint for a lifetime of writing-
which may have produced several works which, although financially unsuccess-
ful, are of lasting value to society.

Under these circumstances, the Authors League does not believe a term of copy-
right ending 50 years after the author's death is "too loLg". The author must pro.
duce his works under the risks and hazards of an entrepreneu,'al system. He is
entitled to receive a small measure of the protection accorded to other, often less
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productive, entrepreneurs who are entitled to hold property rights not merely for
life-plus-50 years, but for 5, 10 or 20 generatiors.

THE PURLIC INTEREST

A life-plus-50 term does not damage the public interest. Opponents argue that it
would sharply curtail availability of works; and that it increases prices too much.
Neither argument has substance.

Copyright does not diminish the availability of books, plays, music etc. Indeed,
as this Committee's report noted, the loss of copyright is often likely to hb.ve tlf It
effect. Actually availability of copyrighted works has increased in recent years.
Mass-market and "quality" paperbacks offer a myriad of titles. University Micro-
films and similar organizations now fill orders, on demand, for countless books
that formerly were out-of-print; under licenses from authors and publishers. We
approach the point when a few copyrighted books will be out of print. And these
companies also provide entire back issues of countless journals and other publi-
cations on microfilm and microfiche. These techniques are also used, increasingly,
to keep technical, scientific and other books available.

If works were protected for life-plus-50 years rather than 56 years, their cest
to the public would not increase substantially, ifHat all. As the Committee report
stated: "The public frequently pays the same price for works in the public a -
main as it does for copyrighted works, and the only result (of copyright ter-
mination after 56 years) is a commercial windfall for certain users at the au-
thor's expense." The price of a paperback book is not reduced, for example,. when
the author's copyright expires. But the share of the income it produces, previously
paid to the author or his family, can now be pocketed by the publisher or other
users.

Moreover, this "cost" argument should be put in true perspective. Copyright
opponents do not propose that when a work goes out of copyright, a publisher
who reprints it must sell it at a lesser profit, or at a price fixed to assure that the
public will be able to buy it more cheaply than copyrighted works; or that broad-
casters or theatres be required to charge the public less for performances of
works whose copyrights have expired; or that actors, teachers or musicians work
at a lower salary when performing or teaching works ni.Ach have fallen into the
public domain-to reduce the cost to the public.

DETER-MINATION OF COPYRIGHT STATUS

For many reasons, copyright status is not easy to determine under the present
two-term system. It is simpler to determine under life-plus-50. We have discussed
this issue in our previous testimony and beg leave to refer to it. As your Com-
mittee's report noted, the system of life-plus-50 years "has worked well in all other
countries, and on the whole it would appear to make computation of (copyright)
terms simpler and easier."

TIIE RENEWAL CLAUSE

Life-plus-50 years would eliminate our present renewal system which has
caued several authors to lose copyright after the first term through failure,
due to ignorance tor inadvertence, to file renewal applications. The "reversion"
clause in the new Bill would give authors protection against long term ussign-
ments of their rights--the purpose for which the renewal system was chosen by
Congress in 1009 over lIfe-plus-50. And a purpose w hich was largely frustrated by
the Supreme Court's decision in Fisher v. Witimark, and subsequent decisions.

While the renewal clause puts material into the public domain after 28 years
if the proprietor does not renew, most of this is actually worthless-catalogs,
advertisements, labels and the like. As your Report mentioned statistical studies
by the Copyright Office indicate that "most material bhich is considered to be of
continuing or potential commercial value is renewed."

OTHER ADVANTAGES OF Ir.FE-PLIUS-50

Life-plus-50 would establish a single copyright system in the United States,
replacing the present dual common law-statutory system. It would also provide
uniformity with the laws of other countries, a matter of increasing inmportance as
many classes of works are disseminated, often simultaneously, in several nations.
The advantages of both consequences have been revlewed in our previous testi-
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mony and undoubtedly will be described to you by the Copyright Office. Several
of these benefit users.

For the reasons discussed above, the Authors League respectfully urges that
the adoption of a life-plus-50 copyright term is completely consistent with the
letter and spirit of the Constitution's copyright clause. The first, most important
and indispensable contribution to the public interest-i.e. securing the produc-
tion of works of lasting value--i, nuade by the author. Until he creates his book,
play, music or poem, no one can disseminate it, exploit it, teach it, or systemati-
cally copy it-w-ithout paying him. The Constitution intended that he have "val-
uable enforceable rights" to encourage him to, serve this public interest and to
permit him to be compensated for his talent and labor. The period of protection
provided by life-plus-50 is a reasonable and necessary method of accomplishing
that Constitutional purpose. And until some author discovers the secret of immor-
tality life and 50 will be a limited term of protection, much more limited than
the 100 or 200 or more years of protection possible under our present common
law-plus-56 years of protection.

TESTIM0NY OF IRWIN KARP, COUNSEL, THE AUTHORS LEAGUE
OF AMERICA

Mr. KARP. PMir. Chairman, thank you very much.
lIy name is Irwiil Karp; I am counsel for the Authors League of

America which is a national society of professional writers and
dramatists.

In my prepared statement, which I respectfully submit for the rec-
ord, I mention briefly at the outset the types of works that our members
write. It covers the whole range of creativity.

In my testimony this morning, I address the educational exemption
as it has been offered to the IIouse and Senate, and has been rejected,
for the sound reasons in your previous report and in the Senate's report.
I would also like to speak, in the very limited time available, to the
problem of the life-and-50-years term of copyright, unless that is to
be discussed at some later date.

I think perhaps I should put something into the record at this point
on that. It is a much-abused concept, and as was pointed out when the
educators were propounding their opposition to life-and-50, and plac-
ing their opposition on grounds that have no basis in reality, or even
in dcency or common sense.

First of all, Professor Raskind told us we are talking about the
scholar copying by hand. That is not so. We are talking about exemp-
tion and what has been proposed to you in the light of a teclhnological
revolution that created, as I described yesterday, and as Mr. MIcKCenna
of the Special Library Association named, a medium of one-at-a-time
reprinting or one-at-a-time publishing.

I put into the committee s hands, some semblance of what the tech-
nology has accomplished, including an entire book that is reproduced

on demand by the Xerox machine.
When we get to multiple copy, unless there is some p)rodigious pen-

man out at the Lniversity of Minnesota law school, I do not know how
anybodv is going to copy by hand 40 or 50 copies of a short story or a
poem. The technology has also armed the educational system of this
country with various ways to very cheaply copy various works of
instruction.

Your committee, in its report, and the Senate committee, using that
work-I am talking about the work you did so well-said the ncase for
an educational eKemption had not been made. Under the doctrine of
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fair use as expounded very specifically in your report, guidelines were
set up for what was and was not fair use.

If you examine the guidelines, and examine the proposed amendment,
your guidelines are much more explicit and useful than the amendnlent
proposed by the educators. If clarity is the objective, they have cer-
tainly failed miserably. Certainly their amendment does not teach us
how short a short story, or how short a poem, can be copied.

Teachers will be coming back to you in a short time, asking you to
write into law, the lengths of particular works.

hallnt you then suggested to us, and something we have sought to
(ldo in the interim, is to sit down with the educators and work out
guidelines of fair use. This is the only useful way of dealing with this
problem. Practically every example given to you today, from the Ipic-
turle of the frog, up r down, is fair use. And the people who ,give you
the examples know it is fair use. They know that we think it is fair Iuse.

If we sat with them periodically, as you propose, reviewin, in the
nmtext of current condition of education, the current condition of

pli!ishing and writing, the problems of fair use, we could work out
guidelines that would be helpful and direct and useful to everybody.

If we sat down periodically, none of us would be frozen with fear
that what we conceded or op'osed as fair use today would be a dan-
ge'rous precedent to plague us forever.

In other words, an ongoing. review that would consume much less
t.illte than our colleagues who testified before us and we now have con-
sutiled on the problem of copyright revision would be much more useftrl.

You also propose that where copying exceeds the bounds of fair use,
as it often does, and as our educator colleagues x ould like to have it do,
that reasonable clearance alrrangeienets be worked out for the payment
of reasonable compensation. That is a suggestion picked up by one of
the witnesses in the preceding panel. I think it is one that is easily
workable.

The alternatives are not, as Professor nRaskind said, either copy the
convrighted work without payment or not use it at all.

There is a third alternative. That is where it exceeds fair use to obtain
permission and pay a reasonable fee for it. ss I will point out, and not
something extravagant. May I also p int out in elaboration of the point
Mr. Pattison made. it is the author's right, where the work is being
used beyond the limits of fair use, to say what his compensation will be.

Our educational brethren turn their backs on the open market, the
free market, and ignore the play of economic force. The Constitution
wrote for us a copyright clause that according to the Supreme Court
was to establish authorship and publishing on a profit motivated basis.

.s expected, what actually has happened, when an author of a short
story or poem or publisher grants a right to use it in an anthology, is
that he grants a nonexclusive right to use that work that may appear
in 30 anthologies. The nrice is a competitive price. The comnetition in
the marketplace actually produce fees that are very reasonable. Some-
times, $25, sometimes $50. sometimes less per use, sometimes more.

Let me point out that lthe American author, most American authors,
do intend to make income whell they write a work, whether they are
full-time professionals or not. The uise of their work in anthologies is
a major source of income to them. For poets and short story writers,
as we testified before, and many of our author members have testified,
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this is a principal form of compensation. Most poets do not make
money from the publication of a collection of their verse in the hard
cover edition. It is from the fees derived from nonexclusive licenses to
a number of anthology publishers to reprint copies of these works.

John Dos Passos testified before the Senate that 20 percent or more
of his income in the latter years of his life was derived from this source.
Robert Frost, Carl Sandberg--many American poets-have earned a
good portion of their income from these anthologies. These are pub-
lished primarily to be used in schools, universities, and similar
institutions.

I give you two current examples; the evidence is all around us. Just
recently, a young lady named Joanna Kaplan published a book of
short stories that received great critical acclaim. In an interview in the
-New York Post she said it took her, after writing the first short story,
another 5 years to turn out the other stories in the collection, one of the
reasons being the rest of the time she worked as a teacher of retarded
children.

The only real income that an author like _Miss Kaplan will derive
from her work over the years are the fees that will be paid as tha' -hort
story is duplicated in anthologies.

I have another clipping from a local newspaper up in Westchester
about an author named Frank Rooney. "Since 1925," says Rooney, "I
have been a fulltimne writer. I have put in 40 hours a week.

"I have done that for 25 years.' And he is most widely known for the
much anthologized story, "The Cyclist" which his two sonis and daugh-
ter, much to their amusement, had to read in English class in Rye Neck
High School-to their aniusemcnt and his small profit, I might add.
It sold to the movies, it was named "The Wild One" aiid it wvas a mo-
tion picture by Marlon Brando.

Two simple examples of what this means in dollars and cents.
AWlhat the educational exemption means, in a practical sense, is edu-

cators all over the country would be entitled to reproduce multiple
copies of short stories. It could be these short stories as far as we know,
because they have not defined the length of short stories for us. Short,
shorter, or longer.

Whmat it means is that the use of these works will replace the sale of
those anthologies on Whicll Mr. Roonay and Mr. Dos Passos, and other
distinguished Amelrican authors, have relied to derive some kind of
compensatioin from a lifetime of professional writing.

I should point out tliat the damaging effect will be the same lwhether
the school or the school system reproduces these stories and puts theln
together in whlat is called an anthology, or whether they are repro-
duced one copy at a time. As far as profit motivation is concerned, I
followed with interest, Mr. Pattison's colloquy with-I should not say
friends; in this context we are not friends--my acquaintances in the
earlier panel. I think it is useful to remember that everybody is moti-
vated by profit to some extent. I cannot believe that the teachers who
go on strike in a city school system, close down the schools, denying ac-
cess to the students for 3 or 4 or 6 weeks, do not have some sense of
profit moti;ation. They want to earn a reasonable living, and they are
entitled to it.

On behalf of the Authors League, I take no position on teacher's
strikes. As an individual, I do not dare to take a position because I do
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not know how the members of this panel feel. My point is, teachers. are
profit motivated. It is nonsense for them to sit before you and make be-
lieve-that they all go to work everyday for the sheer joy of it without
expecting to be compensated. Of course they do, as do the rest of us.

All that authors are asking for is that you do not write into this law
exemptions which would seriously injure their right to derive' some
reasonable compensation for their work. You have been told that there
is an educational exemption based upon a "for profit" concept; that for
some reason, those uses which are made by nonprofit institutions are
exempt and those by profit institutions are not.

That is not true. It is not true because as your committee pointed out,
it is clearly the law in the present act that there is no such thinig as a
nonprofit exemption for reprinting copies of library or musical works.
The Copyright Office concluded that on the basis of a study which it
made at your request, and you reaffirmed it in your report.

I would like to turn briefly to life and o50 years. I hope I am not us-
ing the word "briefly ' loosely.

The report of this committee recited findings by the Register of
Copyrights that a life-plus-50 term on the average would add 20 years
to the present 56 years of copyright. It would not double it, as I gather
some Government agency told you. On the average it would add 20
years; in some cases it would provide a shorter temn than authors now
get for works published at the end of their careers, under the present
law.

On the other hand, life plus 50 would drastically reduce the period
of protection, now available to unpublished works and those published
long after an author's death. Under our dual system of common law
copyright, followed by statutory copyright, a 200-year-old diary of a
Revolutionary War hero, a 150 year old letter, or any unpublished
work-no matter how old-receives another 56 years of protection uin-
der the present act after it is published.

Mark Twain's "Letters From the Earth," published decades after he
wrote it, were given 56 years of copyright. The Memoirs of a
Civil War Reporter, written here in TWashington during the war, was
first published in the 1960's. They were protected from the Civil War
to the 1960's under common law, and then had another 56 years under
the statute.

For goodness sakes, I cannot understand how educational spokesmen
will sit here and tell. you that replacing that system by a term of life
plus 50 years denies access. It increases it and expands it enormously.

Fifty years after the author's death, ev.erything he wrote will go into
the public dornain-pub-ished or unpublished-and access would be
complete for historians, scholars and others. Authors like Ernest
Hemingway would no longer be able to provide for their families by
leaving unpublished novels to be issued years after their death.

fMany authors have outlived copyrights. Even more important,
many arie unable to provid( for their immediate families since their
renewva copyrights expire soon after their death. Widows of illustrious
American authors have outlived their husbands by decades, and in
their advancing years, the only income that permits some of these
widows to live in dignity and a semblance of comfort are the royalties
from great works written by their husbands.
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This income is taken from them when the renewal copyright expires;
after 56 years. It does not benefit education one whit to deprive them of
that income. It does not have anything to dowith access. Under life
1lus 50, these wido-,. and the other survivors-the immediate survi-

vors of an author-would continue to receive such desperately needed
income. Ours is the only Western country that denies aging authors, or
their surviving families this income. Every other country has life and
50.

The educators and the scholars of other countries have had no diffi-
culty in proceeding with their work, despite what is claimed to be this
heavy burden of life plus 50. I doubt that that is a serious problem for
Ameiican education. If it is, we are in a sad way. They have much
more serious problems to cope with than this. The problems of teach-
ing the young of this country are nc affected one whit by a term of life
and 50 years for a novel by Ernest Hemingway, or a composition by
Aaron Copland, or Irving Berlin for that matter.

It should be remembered that life and 50 benefits only those authors
that create plays and books and music that have thei quality or the
merit to survive. The others have long since gone.

If educators are running around photocopying 10-year-old works no-
body wants to read, I doubt anybody would pay attention to them any-
way. Why they would want to do it they have not explained to you,

I should also point out, under the entrepreneurial system, which
the copyright clause of the Constitution provided, the freelance
author must function as a property owner whether or not he is. I
think he is as a matter of law. The fact is, he must survive'that way.
He is not guaranteed a salary by the government, thank God, and the
libraries and schools do not support him on some sort of an annual
guaranteed wage. All he has is the income produced by uses of the
books and plays he writes. That compensation, which loften is an
accumulation of small fees over a period of many years, can be
received by him only as long as his copyright survives, and his family
can only rec ive income for a reasonable period after his death if
the copyright survives.

Often an author's works do not commence to earn income until years
after they are published. Many American composers have produced
music for 10,'30, 40 years before they have achieved recognition.
The same is true of poets and many novelists. Only at the end of their
lifetime does their work really have any sort of value under the present
56 years system. The usable term is really 15 or 20 years at most.

' pnder life plus 50 there would be a reasonable opportunity for
the authors of the great works that surviv. to receive some income
in their last years, and provide for their farhilies.

On top of that, the copyright system requires the author to risk-
that is why We keep referring to it as entrepreneurial. Hie spends 2
or 3 years on a book or play; it may fail financially even though it
'is a great artistic or literary success. ie may only, in a whole life-
time, - ,ite two or three works that produce income of any significanc.
lie has to look to that for his, livelihood for the whole period. lie is
entitled to some sort of reasonable protection for his work for a rea-
sonable period of time.

I remind you, we do not impose a life plus 50 on any other property.
There are enough people holding property that their great, great
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grandfathers got under land grant acts and other grants of Congress.
They did not create anything, they were merely given something out
of the public domain. That property right continues forever.

I think it was Shaw that said the argument is not why an author's
right should last for life and 50, but why the other forms of property
should last a longer period of time.

BWe are not asking you to abolish our present system of tenure for
any other kind of property. All we are asking is for a reasonable
period of time for authors.

Life plus 50 does not curtail the availability of books. It is ironic
that that argument should be made in the age of technology whiich
will keep everything in print. I gave you as one small example, the
book produced by Xerox Co. on demand. A 429-page. book by an
author, a professor, actually, of English teaching at the University
of Illinois. That book will be available forever.

The Xerox Co., and similar companies, are accumulating, with the
permission of authors and their publishers, under license arrange-
ments, an enormous library of books and journals which will be
reproduced on demand.

In addition, the mass paperback revolution has provided us with
a myriad of works in copyright, many that have been copyrighted for
many years. If there is a demand for works, they will be produced.
On top of that, as your committee recommended, where education
wants access to the copyright material beyond the access of fair use,
licensing arrangements can be made for them.

In this connection, I might note that no one had come before your
committee to propose that when a work falls out of copyright and
goes into the public domain, someone who wants to reprint it should
be required to do so at a lesser price so the public will benefit from
the loss of copyright. Usually the price stays the same. The only
difference to the public is the money the author would have gotten
now goes into the publisher's pocket, or the produce's pocket.

Teachers do not teach for less when they are teaching public
domain materials, and actors and musicians do not receive a lower
salary for performing an opera or play in the public .mnain than
for one which is still in copyright.

As far as the renewal argument is concerned, I am afraid you have
been treated to a slightly out of context reading. You were told that
the copyright office studies established that 85 percent of all material
was not renewed. What you were not told is that the same study said
that catalogs, advertisements, labels, and the like, made up tht bulk
of that 85 percent.

The Copyright Office went on to say, "IMost material which is con-
siderec to be of continuing or potential commercial value is ienewed."
I know of no author who has failed renew a book or a poem or a
piece of music deliberately. The difficulty with the renewal clause for
authors is it becomes a trap for those who do not remember, or have
never known, that in that act-which is supposed to protect them-
is a clause that says, if you forget to file a piece of paper in the 28th
year of your first term of copyright, you lose it.

All that education gets in the way of valuable material are those
few works that are lost through inadvertance. I have personally known
of the widows of authors, and some other people, who have lost
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income because of this. And it was not by any desire of their husbands
to deprive them of this income.

Life plus 50 would also establish a single copyright system in this
country, as I pointed out, and would make uniformity with the laws
of the rest of the civilized world much easier. The Copyright Office
undoubtedly will speak to these.

I would close, and I thank you for giving me the time to say this,
with the observation that the most important and indispensable con-
tributioi, to the public interest in copyright, which is the securing
of the production of works of lasting value, is made by the author.
Until he creates his book or play or music or poem, no one can dis-
seminate it, no one can exploit it. no one can teach it, and no one can
systematically copy it with or without paying. It will not be there
to use. A

The Constitution intended that he have "valuable, enforceable
rights" to encourage him to'serve this public interest and to permit
him to be compensated for his talent and labor.

!t; respectfully submit to the committee that the life plus 50 years
is a reasonable method of accomplishing this purpose. UTntil some
author discovers the secret of immortality, life plus 50 will be a lim-
ited term within the constitutional meaning, much more limited than
the 100 or 200 or more years 2 protection possible under our present
system of common law plus 56 years.

-Mr. Chairman, I thank you for your forbearance and the oppor-
tunity to make this statement.

Mr. KAsTEXrEIErR. Thank you very much.
Let me ask all the panel-I take it there is general acceptance,

particularly as it concerns educational uses, sections 107 and 108
of H.R. 2223 in its present form. To the extent that that is not the
case, would afiy of you care to elaborate?

)Is. LINDEN. WIr. ;Kastenmeier, as I said earlier, yes, that is the
case. We have had substantial rights curtailed. We recognize that
modern technology leaves us no alternative; however, we urge that
any Solomonesque decision not cut us in half. Leave enough of us
alive to proceed and create, package, and disseminate intellectual
property. I think that is the consensus.

IMr. ARP. 'The answer of the Authors League is yes.
Mr. FAnRaER. With regard to music, our answer would be yes-

with the hope that the prior report would be included as a part of it.
Mr. ZumRowsKI. We would be, yes.
Mlr. KASTEN3EIER. Of course, there are other aspects which one

or more of you may return to testify on, in terms of the bill; so I
will not ask you about other aspects of the bill, but let me ask you,
did you sympathize at all with the educators, in terms of what
appears to be a persistent theme, that there is substantia. uncer-
tainty, lack of clarity, of fair use, either under this bill or present
law--or that this uncertainty leaves teachers and educators generally
in a very difficult position with respect to what they can reasonably
anticipate is infringement?

Mr. KAnr. Mr. Kastenmeier, I want to answer very briefly, and
then turn to Mr. Lieb.

I do not sympathize for this reason: There is a solution to their
dilemma which they have steadfastly not wanted to attempt. That is to
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follow your advice and sit down and work out guidelines for fair
use. That is a practical, sensible, reasonable, fair way of resolving
'this.

As other witnesses have pointed out to you, a statute could never
'deal adequately with a concept of fair use. It would, read like the
Internal Revenue Code and then you would hare to have four vol-
umes, qf regulations to supplement. I use hyperbole. It would take
about six pages to do it, really. But working out guidelines enables
both sides to cope with the problem directly and practically; and
also, if they .do it on a continuing basis, it does not freeze them into
the very result you are seeing now. Both sides are coming to you,
bargaining for the best bargain. I think we really have gotten the
poorest part of it so far.

Actually, this bill does not give authors of books a windfall. Life
and 50' vill help those few great works that survive, and I think
they are entitled to it. There is not a provision in this bill that is going
to add a nickel to the income that any author is going to be able
to get on his work the day after it is passed. This bill makes very
basic and needed adjustments in the system of copyright notice and
registration and other mechanical matters that benefit everybody,
educators and librarians as much or more than us. This is not a bill
that permits authors of books to make more money. There will be a
modest adjustment in the compulsory license clause on music which
is long overdue, and a far from adequate payment to composers tunder
the jukebox clause. But as for our urging you to put money in the
authors' pockets-nothing could be further from the case.

Under present law, which has some defects, but which has protected
authors, by and large, except for cable television, they have been
able to survive very well under it, as, have publishers. I think that
the right answer to your question is, you cannot deal with this fear
of educators beyond what you have done. The report you ha2. pre-
pared in 1366 and 1967 was a reasonable solution and would have
worked, had we spent our energy since then working out the guide-
lines you proposed.

Mr. Lieb.
Mr. Lmu. I would like to supplement that by saying, for the last

5 years or more, we jointly-publlshers, authors, and others inter-
ested in the copyright side-have steadfastly attempted to bring the
librarians, as we told you yesterday, and the educators, whom you
heard today, to the table to talk with us about the formulation of
guidelines.

There is no way, no way by statute, as 3Ir. Karp just said, that this
can be solved. We are not only ready, we have been ready; and we
desire to work out guidelines which will be of assistance to the class-
room teacher.

I sympathize with the classroom teacher. I do not think they have
been well served by the people who speak for them. If guidelines
ample enough to help the teacher in his classwork were prepared,
most of the problems that were discussed today would disappear.

Mr. MEELL. I would like to add to that, that the audiovisual
publishers have taken a very active campaign of seminars, jouirnal
articles, and face-to-face meeting with professional groups and school
people to help them come to grips with what is fair use and what

57-78--76--pt. 1-24
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is not in fair use-National, State, and regional meetings. We will
continue that activity. 2

MIr. BENDER. Aiother example of that: I was personally requested
by the Minneapolis public schools, about 3 months ago, to participate
with them and their attorneys in drafting a copyright rule of.thumb,
if you want to call it that, or a code of conduct where a group made
up of representatives from throughout the Minneapolis school dis-
trict, plus their attorneys, sat down with me, as a. representative of
the media producers, to work out a feasible way in which we could
cooperate in this very difficult area. 'These things are being done by
those who wish to cooperate with us. We continue to do this as time
goes on.

Ms. LINDEN. May I add one comment?
As we listened this morning, every time, whether it was Mr. Rails-

back or Father Drinan or anyone else, or Mr. Pattison, try to distin-
oguish-M-r. Wig-ins did, too, at one point-between the right of

access, the right to use, and the desire not to pay, we were always
moved back by the educator's representatives into the confusing
examples of the most obvious, limited kinds of uses, and they never
would say, except for one or two people, that they did intend to pay,
except where fair use was applicable.

I remember Dr. Wigren, specifically, and counsel, Mr. Rosenfield,
when it came to payment, they feel that nonprofit educational insti-
tutions ought to get intellectual property gratis, piecemeal, a piece
at a time; which is the way you teach. You, do not teach the whole
book in one day. That is their intention, and that is why we have
not been able to get together to establish guidelines. They will not
accLpt the principle that authors and publishers need to be paid,
just as their salaries are paid.

Mr. KARP. MIr. Chairman, I would like to point out there are two
separate problems, as far as fair use is concealed, that can be attacked
whether or not they are willing to accept the requirement of pay-
ment by the passage of this bill.

We are ready to sit down and talk now about what is fair use and
does not have to be compensated for. We will leave to the higher
authorities the resolution of the problem of who pays when you go
beyond fair use and whether there should be payment, which we
ob~'iously, in all these statements, believe there should be.

MIr. MIEELL. If you eliminate the protection provided by 108(g)
(1) and (2), there is no urging, then, to consider these guidelines.
The exemption of copyright input is another example of the erosion.
Just give us input, now, and we will worry ab, It how to protect the
author's rights subsequently. If you adopt those exemptions,. you
eliminate the framework within which discussions on gfiidelines
can proceed.

i:[r. I(ASTI-ImEIER. Thank' you.
I just have one more question; lMr. Karp, in reference to Mr. Patti-

son's question-whether the renewal clause ought to be retained.
You indicate that the 85 percent not rene:.-d, niost of which is

actually worthless--catalogs, advertisements, labels, and the like-
is it your point of view that this category, this worthless category.
as you suggest, should have 75, or life and 50, coverage, along withl
the rest?
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Mir. KARP. The only problem you face in answering that ques-
tion is who. sits in esthetic judgment over what is worthless or not.
From a practical viewpoint, the worthless material which falls into
thlie public domain under the renewal clause is material that no one
would copy anyway, unless some place, somewhere, there is a teacher
who wants to copy the label on a beer can manufactured in 1930;
who would want to do it. And if he .wants to do it, are we going to
change the conyright law for him? The rest of the copyright com-
munity of the world has found that life and 50 works. It is going to
be hard to tailor a renewel clause to that. You might; it is not incon-
ccivable; it is technically possible. The burden would not be worth it.

Basically, I think the problem is protecting those works who sur-
vive for life and 50 years.

Mr. IKisTENsEIEn. It may be an additional problem, but a ques-
tibn you raised is who would make that determination. The answer
is quite simple: The owner of the copyright.

Mir. IKARP. If, for example, authors could renew without the bur-
densome fees that they pay today, and if they could renew, not at
the risk of forgetting the 1 year, but having a much more flexible
system-or, asMr. Pattison suggested, that there be notice to the
author-you may be able to work something out.

Mr. KASTENMrEnR. I yield to the ntleman from Massachusetts.
Mr. DRINAN. Thank you very much,. xr. Chairman.
I will just make a couple of comments and maybe a, question.
I feel a little bit like Dr. Kissinger trying to preside over two peo-

ple that cannot get together and negotiate. Xll I can say is, you better
try harder. I am not saying who is at fault over the last 8 years in not
being able to negotiate and have some bill of rights, some means of
l rofessional code. I will tell you what is likely to happen if the two
opposing parties that we have seen here this morning do not have
some rapprochement.

I have received already some 300 or 400 letters from educators and
librarians, and they are pouring in. And other Members of Congress
have received them, too. One Member, not a member of the Judiciary
Committee, said, "What is this feud all about?" I told him, in brief,
what it is about. He said, "Well, they are my educators and librarians;
I had better go with them."

If it comes to the floor and the posture is that, that might even
cllhange, I do not know. Inmany event, it would be very helpful for the
committee-I am asking you to help us do our work-if somehow
some professional understanding could be arrived at in the immediate
future.

I ha-te one simple q-Stion of anybody who sould answer it.
Is there any analog in the copyright law of other nations for what

the educators are asking for ?
Mr. KARP. There are, in some countries, various types of exemp-

tions. I would not want to risk telling you precisely what they are,
but we can provide them. I am sure the educators will, too.

Mr. DRINAN. I am sure it is a universal, worldwide problem, and I
am sure educators and librarians in other countries have other prob-
lems, and they have probably gone to rights. That would be very
informative to me.

I thank you very much for a very fine presentation.
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Mr. IKASTqNMEIER. The gentleman from .New York.
Mr. PAarnsoN. It appears to me that this limited exemption, the

fair use exemption, really arises-what you do not find a correlation
so with other property rights. There is limited fair use exemption for
trespassers or a variety of other things. The reason that even arises is
because there was a problem of access, primarily. Unlike other prop-
erty that is tangible, you usually can find out who owns it; it is there,
somewhere; but whereas, with copyright, sometimes you cannot. The
problem of access, I think, is a real problem. How do you find out,
fairly quickly, whether the author is still-alive ? How do you find out,
fairly quickly, whether you can get permission? Who do you write to
when you have a book that is published by someone other than Mac-
millan, some obscure publisher, and it just says Jones & Co., Dallas,
Tex.? How do you resolve those problems so we can get access as
quickly as possible? a

Mr. KARP. I would like to answer the question in two parts.
The fair use doctrine really arose because of the unique nature of

copy-'ight. That is, it does not protect ideas; it does not protect fauts.
Therefore, others can freely use them. One of the great attributes of
copyright is that it is not a restrictive form of property. So niuch for
that aspect of it. ,

In answer'to your question, this is one of the things that we pro-
pose to deal with in cooperation with the education community and
the library community, in terms of setting up what we call an informa-
tion or processing clearinghouse. It is not hard to find wher an author
has died; that is easier to find out than if the work is in copyright.
One of the great arguments made by the other side-and it is abso-
lutely without basis-is you can tell when a work is in copyright. I can
give you 10 examples of how difficult that is, and they are in the record
of prior hearings.

What you can do with a little help, if you do not know it, find out
quickly how to locate both the author and the publisher. For example,
most publishers are listed in Literary Marketplace, which is a book
published every year.

We have discussed setting up a clearinghouse that would field
questions just like that, and would set up a very simple permission
form which we asked everybody to work on, -'-.ich would even deal
with permissions that would be given without fI.

Mr. PAITISON. Is there any place, would there be any place in the
law for a sort of a good try exemption ?

Mr. KARP. I know what you mean.
Mr. PAxTTSON. I want to quote from a book, I want to use a book;

I cannot find that information out. I write some letters; I make some
telephone calls; I cannot get any information and the time is going
by. I have to make my speech or whatever it is I have, to do. Should
there be some ki, .d of sa time limit ? I cannot find out if the author is
alive or not. You cannot always find those things out.

Mr. KARP. I think you run into difficulty of proof, for one thing.
Mr. PATrIsoN. As a defense. for instance.
Mr. KARP. Then you are getting back to the point you raised be-

fore, Mr. Pattison. CWhen you get deep down to ihe basis of copyright,
you are talking about certain fundamental .ights-the Constitution
said exclusive rights, for that matter.
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Mr. PATmsoN. It does not say exclusive unless the Congress wants
to give exclusive.

Mr. KARP. I am not arguing you cannot create exemptions. It has
been too many years to start thiat argument now. It still comes down
to the point, if it is not fair use, the author has the right to say yes
or no-I guess the right to be negligent, too. It does not happen all that
often. It would happen much less often if we sat down to work out a
very simple system of notification-not of notification, but arranging
for people to write to the places they should write or call the places
they should call.

Ms. LINDEN. First of all, right of access is created by publishing in
the first instance. The big question is right of additional access, piece-
meal, when and as you want it. The clearinghouse, as I said earlier,
we have offered to them since 1965. The concept of a penalty-in other
words, they can use it freely if they do not get a response quickly
enough-has inherent in it various problems. Not all copyrighted
work is of the same character, the same nature, the same usefulness.
Some scientific and technical treatises and major reference works are
under revision. We want to encourage revision, updating. We will not
have revision and updating unless the author and/or publisher is per-
mitted a period of tune in which they say, no, you cannot disseminate
tqhat particular article; we are going to redo it. You run into all sorts
of philosophical and technical problems.

Mr. PaiTusoN. I understand that, but when a person tries to get
access and cannot get access-maybe it does not happen that much-
but he makes the effort to get to the author, the owner of the copy-
right, and he is unable tc do that. He makes a good faith effort,
et cetera. You have a bankrupt publisher-

Mr. LIEB. May I answer that question, please?
In the first place. it is almost a moot question. if we are talking in

the context of educators who were Lre this morning, as distinguished
from other.publishers or other authors who plan toobe published. I do
not know of any instance, short of instances of actual piracy of
anthologies and collected works, where, for a particular classroom

use, s publisher or author has complained. He is kind of inured to
this. If it is transitory, if it happens once, lie probably does not hear
about it. If it persists, there may be correspondence, and the school
will say, yes, we were n rong. I have had lots of correspondence with
school districts who say, yes, now we understand what you are talking
about.

But on permissions, The Publishers Association has recently cir-
culated this little pamphlet that I would like to offer, which is a guide
to get permission for noncommercial use.

As Mr. Karp said, we have been discussing recently, with those who
are willing to talk tc us, of the possibility we might set up some sort
of copyright expediting clearance agency.

Mr. PaTOrnx.. There is no rule that you have to be a big p''blish'r
to be in the .. ablishing business. I can publish something. I can be-
come a publisher by using my typewriter. if I want to. I do not have
to be in business very long; I can move from here to California or
something. No one can find me. That is why you simply cannot find
the publiscer. You have no information on the document.

Mr. LrIE. I would like to make a horseback answer.
If what you are talking of is an educator making an effort, when he

makes his teaching plan, to say 2 months from now, I will make 30
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copies for my class of this poem that so-and-so wrote, that was pub-
lished by JTones in Dallas atnd he makes an effort to comnlunicate with
the publisher or the author and he cannot find them and he produces
his 30 copies for the use of the class 2 months hence-in the first place,
like yesterday's snow, it will have disappeared. In the second place,
there is no one that I k )w of on the copyright-owning side who would
think it worthwhile to go to a lawyer and make a complaint against
a hypothetical'misuse of copyright; and if anyone were foolish enough,
it would seem to me, to attempt to make that a test case, I would think
it might very well be one of the elements of defense of fair use that
it never was made to obtain clearance and it was not possible to do so.

Mr. P'rrIsoN. I have an information gap here.
When you talk about computers, input and output, could you run

through that in some way that I could understand it ? I just do not
understand it.

iMr. ZUnR0owsIT. I am not sure I can give you an explanation of
it in short order. In answer to your question, it is a position of our
industry that the creation of a data base is a work of authorship. It in-
volves all the things that an author goes through in creating.

Mir. PARTrISON. What does a data base consist of ?
5Mr. ZrnRowsjI. A data base can take any embodiment. The En-

cyvclopaedia Britannica could be considered a data base. It is a collec-
tion of separate pieces of information that are organized so as to be re-
trievable. You can do that in microfilm. You call do that in a com-
puterized data base. For example if you keypunch every word in the
Encyclopaedia Britannica and converted tle lkeypunch cards co nlag-
netic t .pe, you would have a machine-readable data base. Doing that
is what the educators are talking about. They want to be able to make
an input copy of the Encyclopaedia Britannica to their data base free
of copyright infringement.

I must say that the real basis of our objection is that educational
university computer centers are serving a wide range of users, in
addition to the educational community. Once this major investment
is made in creating that data base, they are under pressure to find as
many uses as possible.

We ask the committee not to grant such a broad exemption because
it will destroy the ability of tihe industry which is accommodating
author's right in marketing such products. 'We tlhink that before such
an amendment is considered, the committee should either hold more
hearings on this, to be better informed on the subject, or defer the
question to the National Commission.

We did submit a lengthy set of amendments in our long statement
which illustrate the detailed questions that are involved, and they
are just another set of questions just likl these you have been hearing
for the past 2 days.

The point of our testimony was in effect that the committee really
has not considered these aspects and has not taken testimony from peo-
ple who Create data bases and market data bases. It is a whole other
world. The purpose of section 117 in the legislation was to preserve the
status quo on those questions-simply by virtue of the fact that the
committee did not have enough information. We face in the educator's
ad hoc proposed amendment, a proposal to exempt input. I am just
trying to call to the attention of the committee that before you get
into that, you have to consider all the experience that has been had on
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that. It voumb be better if you reserved that for the National Com-
mission's study, or hold another day of bearings on that subject.

That is the position of our statement.
Mr. LI.EB..Congressman Pattison, the approach of o223 is to leave

the law, whatever it is with respect to computer usage, as it is and
ask to turn the question over to the new National Commission.

Ms. LINDEN. I would like to add a couple of words, if I may.
I was on the Committee of Science and Technology, Executive Of-

fice of the White House, for 31/2 years. We debated this issue and we
prepared voluminous reports on exactly this problem. The fact is
that the cost in time, energy, and money, the millions and millions of
dollars it costs to create input, to create the storage and the memory
core of the computerized information storage and retrieval system, is
such, that if we, in the interim, prior to the resolution of the iroblem
by the national Commission, permit free input, the cost of revert-
ing to the old system and protecting input, I submit. will, for practical
purposes and realisticaliy, be impossible. Once you free the geese. they
fly away. It is impossible to recapture them again.

This is a short-form urging of what is an extremely complex concept
of computerized uses and processing of information.

One of the basic issues *whicll this committee has not averted
to-and rightly so, because it is being left to the National Commis-
sion-is the problem of censorship. I would simply whet your ap-
petite by using that word. The serious problem in censorship that
computerized information storage and retrieval systems would cause
if input were left, as I say, as the freed geese. This is a subject that
warrants not only the attention of this committee. but serious study
of the National Commission and careful reporting back for your con-
si'deration. ~

Mr. KAST .%N3IEIErR. On behalf of the committee, I thank you. for
your appearance this lr.orning-I should now say this afternoon. We
will see you again in the context of this particular issue, perhaps, or
others, on June 4: the.committee will be exposed to the jukebox issue
and the tribunal issue. And we will have as. witnesses the American
Society of Composers, Authors & Publishers; Broadcast Music. Inc.;
Music Operators of America; and the manufacturers of jukeboxes.

Until that time, on June 4, at 10 o'clock in the morning, the sub-
committee stands adjourned.

[Whereu~pon, at 1:30 p.m., the subcommittee adjourned.]
[The following statements were received for the record.]

STATEMENT OF ALBERT WAnnEN, CrAIRM.%AN, COPYRIGatT COmm~IrrEE, INbF.PEYDE.;T
NEWvSL-rER ASSOc.IATIO:q

My name is Albert Warren. I am chairman of the Copyright Comm', tee of the
Independent Newsletter Association. I am publisher c'r Television Digest wiali
Consumer Electronics. The other members of the Commitioe are Louis Rothschild,
publisher of Food Chemical News, and David Swit, publisher of Product Safety
Letter. All 3 newsletters are published in Washington.

We speak for newsletters which are true journalistic enterprises. We do not
represent house organs, publicity devices and the like. We produce thei publien-
tions of the type admitted to the CongressionIal Periodical Press Galleries under
the rules of Congress which specify that the publications admitted are "publisher(
for profit and supported chiefly by advertising or by subscription, and ownel and
operated independently of any industry, business, association, or institution."

The newsletter industry is uniquely vulnerable to violations of copyright for
the following reasons:
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'(1) The typical newsletter is very brief-comprising a few pages. often no more
than 4-and is therefore susceptible to quick photocopying in its entirety.

(2) Since newsletters' income almost always comes from subscriptions alone,
illegal reproduction and distribution have an immediate and devastating impadct
on the market for the publications.

(3) Newsletter publishing is small business in its truest sense. With very fen
exceptions, each of the thousands of newsletters published in the United States ..
the product of a few journalists-frequently only one-often assisted onll by
their families.

.(4) A recent survey of the newsletter industry shows that 19% have 500 or
fewer subscribers; 21.5%, 501-1,000; 21.5%, 1,001-2000; 28%, 2,001-5,000;
10%c, more thar. 5,000. With the average subscription running about $50 yearly,
it is starkly evident that the revenues of a typical newsletter constitute small
business indeed.

Simple arithmetic demonstrates dramatically the drastic impact that even a
limited amount of copying may have on the viability of a newsletter. A news-
letter with 500 subscribers, charging $50 a year, has a gross revenue of $25,000.
If illegal copying deprives the publisher of a mere 100 subscribers, he suffers a
loss of $5,000-20% of his income.

Newsletter publisher- aimply do not have the economic strength to police and
litigate violations of their copyrights. Indeed, many publishers do not even file
their newsletters v ith the Register of Copyrights, believing that the cost of $300
per year isn't justified by the insignificant amount of protection provided under
currentlaw.

We recognize that no Act of Congress can provide complete and automatic
freedom from jeopardy. IIoaever, we do believe that Congress can make it
abundantly clear what constitutes a violation of our rights-so that we can
quickly, without expensive and protracted litigation, prosecute violations when
we discover them.

We believe that the intent of Congress in providing for "fair use" is eminently
laudable. Our concern is that newsletters are peculiarly vulnerable to aibuses of
"fair use." The reproduction of even a single page of a newsletter-or frequent
reproduction of even mere sentences or paragraphs on specific topics-can often
provide a businessman with all he needs without cost, thus eliminating him as a
source of revenue. In fact, many newsletters conduct surveys and analyses which
result in a single critical number. The illegal copying of this single number can
deprive the publisher of major revenues. For example, my own publication con-
ducts a monthly survey of hundreds of retailers to determine sales of TV re-
ceivers and stereo instruments to the public; the results are shown in a brief
tabulation. The theft of this tabulation or even a port:)n of it would vitiate the
entire enterprise.

We recommend, therefore:
(1) Exclusion of news!.etters from any "fair use" reproduction as provided in

Sec. 107. However, since most of our subscribers are businessmen-and we
have no desire to exclude students from access to our material--we believe
that not-for-profit libraries should be allowed "fair use." We believe that cor-
porate and other business-operated libraries should be excluded.

(2) Should your Committee conclude that no "fair use" exclusioh be made
for newsletters, we uirge that copying of any portion of a newsletter be aillowed
only upon written potrmssion of the _ Alisber. Historically nmo.st newsletter
ipub"O eOrs are pleanod to authorize such reprv,'uction on an occasional basis.

(.) If your Comrunttee finds neither of the foregoing n~arranted, we urge, nt a
minimum, that language such as the following be included, in referring to "mair
use": "For newsletters, fair use shall include reproduction of 50% of any
article or 150 words, whichever is less. Each tabulation or graph shall be con-
sidered a separate article. Persons reproducing portions of a newsletter, under
this provision, shall furnish the ,publisher with copies of such reproductions. Oil
request of the publisher, such person shall provide him with the names, affilia-
tions, and addresses of the persons to whon such copies were distributed."

BWe suggest that, under "Definitions," the following appear:
"A 'Newsletter' is a periodical published for profit and supported chiefly by

subscription, and owned and operated independently of any industry, business,
association, or instituS!on."

In addition, we suggest that the provisions covering newslettera, regarding
"fair use," be incorporated in a new Sec. 118.
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STATEMENT OF F. J. VANANTWERPE N, EXECUTIVE SECRETARY, AMERICAN INSTI. JTE
OF CHEMICAL ENGINEERS, AND PRESIDENT, COUNCIL OF ENGINEERING AND SCIEN-
TIFIC SOCIETY EXECUTIVES, AND ALBERT BATKIN, CliAIRMAN OF COMMITTEE ON

PUBLICATIONS, COUh'CIL OF ENGOnEERING AND SCIENTIFIC SocIEm- ExECUTIVEs

Mr. Chairman: My name is F. J. VanAntwerpen, Executive Secretary of the
American Institute of Chemical Engineers, and President of the Council of
Engineering and Scientific Society Executives. This Council is composed of the
leaders of 80 national engineering and scientific societies and numerous similar
local and Canadian organizations. In the United State-s Alone, the cumulative
society membership exceeds one million engineers and scientists.

The membership of these societies constitutes not only the users of the material
disseminated but are, in fact, the authors. Therefore, they have a vital interest
in Lhe use and misuse of their material. The Council acting on behalf of the mem-
ber societies and their membership in turn ask that N ou consider this in your
deliberations. We feel that the provisions incorporated in the bill as passed by the
Senate last year are equitable, although not as strong as some Societies may
wish. We can live with it.

I have w'ith me my associate, Albert Batik, Deputy Managing Director of the
American Society for Testing and Materials, and Chairman for the Committee
on Publications of our Council, who can give you additional information on our
position.

lIr. Chairman: To give the Committee some perspective, I have data that may
be useful. Of all the original scientific and engineering information published in
the United States betw een 70 and 75% is published through the non-profit engi-
neering and scientific societies.

These Societies depend on the income derived from the subscriptions and sale
of their publications in varying degrees ranging from 20 to 80% of their total
income. Most of the income is plowned back into a continuing information dissemi-
nation program. Virtually all the Societies work essentially on a break-even
basis. Therefore, they have a vital interest in copyright legislation which will
affect their income.

We recognize the position of libraries and other information centers that have
limited budgets. However, faced with rising costs, and losing subscriptions to
the copy machines, the societies find themselves in a rather awkward position.

'Subscription prices can Nb. raised but this serves only to aggravate file situa-
tion and drives more sabscribers to the copy machine. Keep in mind tinat ihe
only beneficiaries in this troubled triangle are the manufacturers of the reproduc-
ing equipment. The true cost of this equipment is rarely recorded by the iibraries
and information centers, and the societies find their investments used free of
charge to create income for a third party.

Societies can publish less. This would hinder the technical development of
answers to the urgent problems facing the United States such as: solutions to
the energy crisis, the abatement of pollution, and the delivery of adequate health
services. The societies have a moral and ethical commitment to use their facilities
to assist the nation in meeting.its goals.

Societies can ask the Federal Government for subsidies to operate their publica-
tions and to make up for the loss of subscriptions. However, it is a well known
fact that he who pays the piper calls the tune. In the technical field, vigorous
debate and controversial positions are the keystone to arriving at adequate
answers. A controlled technical press would be as regressive as a controlled
social science press or a controlled news press. A number of other countries, at
vac time or another, have controlled their technical press much to their own detri-
ment. Dissent in the technical sphere is essential, otherwise we would still be
navigating on a flat world.

The, Senate in the report accompanying the bill which was passed last year
urged Publishers and users to develop a system of reasonable royalties. I pPrson-
ally have participated in these negotiations and believe that a workable solution
can be developed provided that no further exemptions be granted to users. As MIr.
VanAntwerpen has stated, the Senate bill is 'vable and as is mandated in the
accompanying report, a workable solution c.,n go far to solving the problem at
hand.
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STATEMENT OF DAVID MICCURRACII ON BEIIALF OF THE NATIONAL SCHOOL AND
EQUIPMENT ASSOCIATION

Mr. Chairmanand members of the subcommittee, my name is David McCuirach,
and I am Executive Vice President of the Nationa' School Supply and Equip-
ment Association (N'SSEA), 1500 Wilson Boulevard, Arlington, Virginia: Our
menmbership is comprised of upwards of 470 companies which are involved in
manufacturing and distributing supplies and equipment to schools all across
the United States.

One of the significant contributions which we make to the educational process
is in the area of instructional materials. InsLructional materials include a wide
variety of nlontext supplemental aids to teahing which raige from printed
materials such as workbooks, exercises, flashcards and learning cards of all
types, to nvewer audio-visual materials such a:, trans1parencic- for projection,
films, and learning recordcs. The develop:;el.t of these new materials has
made it possible for teachers to make learning more varied, more interesting,
and more effective.

B1ecause of the great importance of cup. rigllt prptection, we have viewed with
intee.-t and concern the efforts of Congress over the iast ten years to revise the
1909 Copyright Law to reflect new technologies and developments. Since in-

4tructional materials are designed fur use in the classroom, there are substantial
rebearch a:ld development costs in nddition to the standard co.its of publication.
There x'ould ilave been little incentive fur the creators of instructional materials
to devote tile requisite time, money and effort to this undertaking, had there
1,een nlo restrictions on the right of teachers and bchoul offitials to duplicate
intrucetionall materials once they were published.

The adven.. f photocopying, however, has undermined the efficacy of the copy-
right protection provided by law. The duplication of educational and instruc-
tional materials occurs regularly on .. large scale. In fact, many school officials
and teachers believe that all such colPing is legal because it has been done so
consistently over such a long period of time. The practictal problems in trying
to monitor tllis activity combined ;%ith the lack of judicial guidelines in the
area have made the enforcement of rights under the current law extremely
diffienlt.

The future development and aivailability of these materials depends, in the
large part, on the re-establishment and maintenance of adequate copyright
protection. Tile interests of the people in the availal,iliLy anid wide dissemina-
tion of original works of authorship can best be aobured where the ,iithor is
reasonably ~comnpensated for his work. A recognition of this fact underlies, copy-
right law. Witbout , clear statement of legislative policy on the right of the
la.llit to dulliate, the incentive to create instructional materials i ill disappear.

Two provisions of the pending Copyright Revision Bill (H.R. 2223) are of
g' ,test concern to NSSEA. Section 107 permits the duplication, of copyrighted
naterials whlere it co.,stitutes a "fair use" of the work. Section 110 exempts
froin copyright liability certain performances and "displays" of copyrighted

*terial in teaching contexts.
It is our understanding that § 107 is not intended to change existing law. To

the extent that this provision sillply codifies standards s"hich have been devel-
oped by the courts to determine what is a "fair use" of copyrighted materials,
NSSEA ould Ila e no concern. le oppose, however, the pending amendments
to II.R. 2223 vllich would broaden the scope of "fair use" and, in particular, thle
proposal whichl would exempt from liability for copyright infringement virtually
all duplication of copyrighted materials used for nonprofit teaching purposes.
Snu,: a change in copyright protection would, we believe, threaten the future
of instructional materials. Sine bsLhools are the only purchasers of instructional
materials, large scale duplication by schlools would deprive the creators of those
materials of the only market available to them. In the past, Congress has con-
sistenltly refused to insulate educators from the obligation to pay royalties fur
tluplica.ting cojpyrihted materials. NSSEA urges, 'Mr. Chairman, that ;ou and
the members of your Subcomnmittee not so insulate them now.

I would also like to take this opportunitS to address my remarks to what
may be some real proulems in the bill as it is :ently drafted. With reference
to the section governing the "fair use" of copyriga.t materials (§ 107), NSSEA Is
concernled thlat it will not adeqnately clarify tl.u respective rights of creators
and users in instructional materials. The standards set out in § 107 itself are
ex,.... ly vagle. Without further explunation, no teacher or school officlal would
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be able to determine whether or not a given duplicating project would be
permissible.

First, NSSEA believes that it is essential that explicit guidance be provided
oil what constitutes "fair use" with respect to the duplication of instructional
materials. Guidelines which have beft devised with printed textual materials
in mind will not resolve the problem of instructional materials. Unlike textbooks,,
ilo.st instructional materials are designed expressly to be used in segn'e:,,s which
relate to specific areas of study. For this reason, duplication of portions of an
instructional material program is far more detrimental to the rights of their
creators than comparable duplication of a portion of a textbook would be. We
urge, therefore, that copying even small segments of such materials be deemed
not to constitute a "fair use".

Secondly, the application of the doctrine of "fair use" to what have been
termed "cunsumables" must be clarified. Unlike textbuooks, many printed instruc-
tional materials, like workbooks and exercises, are consumed in use. Recognizing
the particular problems raised by these materi.ls, Congressional committees have
cuonistently made clear that the privilege of "fair use" by teachers and students
should have "little, ~f any, application" to "consumables".' A spokesman for the
Ad Htoc Committee on Copyright Law Revision of the American Council on
Education testified before this Committee that thee were not asking for the right
toreproduce A rit;ngs that ale debtroyed in use. Support .ig the virtual unanimity
iaunllg Congressional committees, the educational cu.Lmunity and the creators

of inbtructiunal materials that duplication of instructional materials whllich are
cunlliumed in the classroom. should not be permitted, NS'SE.. recommends that
. 107 be amended accordingly.

Specific guidance is also needed on the application of § 107 to audio-,isual
materials. Due to the nature of audio-visual aids, no more than one set of a
programl is usually needed in any one classroom. And, often, a school will pur-
clwid.e only one of each .program or bet which will be rotated among the class-
rounms. Thus, even single duplicationls of these materials could have a significantly
adverse impact on the audio-'i.,ual industry. NSSEA urges this committee to
clarify § 107 and to set out express restrictions -on the rights of educators to
duplicate audio-visual materials.

Tihe other section of H.R. 2223 which NSSEA finds particularly troubling is
§ 110, which exempts from liability certain displays of copyrighted materials in
a teaching context. § 110(1) provides that the "display" of a copyrighted work in
the course of "face-to-face teaching activities" in a classroom by teachers or

pupils is not an infringement of copyright-and to "di.:llay" a work sb defined as
"to show a copy of it". Except for motion pictures and other "audio-visual" wirks,
there is no requirement in the bill that such copy must be lawfully made in the
first place. NSSEA believes that this proi ison is inconsistent with § 107 and
cid pe;mit wholesale infringements of instructional material copyrights. Once
il., copy has been made of materials like sets of learning cards or slides, this
e.emption could allow teachers to use that copy freely thereafter without rull-
ning any risk of copyright infringement. NSSEA believes that § 110 should be
amended to restrict all the rights of "display" granted under this provision to
cuples whichi were lawfully made in the first instance. Clearly, your legislation
.Should not create the circumstances whereby one section of the law permits peo-
ple to do indirectly what another section forbids them'io do directly.

In conclusion, .J7r. Chairman, NSSEA commends the efforts of this committee
to revise our exlsting copyright laws and to resolve the problems created by the
iapid technological changes of the last few decades. The question of photocopying
i.6 clearly one of the most troublesome now facing your committee. The interests
of educators and users, however, would be best protected in the long run by the
maintenance of copyright protection W\hich Is sufficient to encourage and reward
the further d3velopment of new educational methods and Instructional:materials.

'S. Rep. 'No. 03-983. 93rd Cong., 2d Sess., at p. 117 (1074); I.R. Rep. No. 83, 90th
Cong., 1st Sess., at p. 34 (1967).





COPYRIGHT LAW REVISION

TUESDAY, JUNE 3, 1975

HOUSE OF REPRESENTATIVES,
SUBCOM,1'rrEF )N' COURTS, CIVIL LIBERTIES,

ANXD TIHE ADMINISTILrTON OF JUSTICE
OF THIE ComxrrTEE ON THE JrDICIARY,

'Washington, D.C.
The subcommittee met, pursuant to call, at 10:10 a.m., in room 2226,

Rayburn House Office Building, Hon. Robert W. Kastenmeier [chair-
man of the subcommittee], presiding.

Present: Representatives Kastenmeier, Danielson, Drinan, Pattison,
Mann, and Mazzoli.

Also present: Herbert Fuchs and Bruce A. Lehman, counsels; and
Thomas E. Mooney, associate counsel.

Mr. IMCTExNBINER The subcommittee will come to order.
We are meeting again this morning to continue our study of the

general revision of copyright law. This morning we have witnesses
representing varying Interests on the question ofiperformance rights
in jukebox performances. This is a question that 10 years ago, whlen
this subcommittee held hearing, was, as I would observe somewhat
more controversial than it is today. Since then there have been agree-
ments and accommodations, and while the parties are not precisely in
agreement on the issue in all aspects, the differences are less grave.

The committee policy in this set of hearings has been to call, as the
first group of witnesses, those witnesses which have what appear to
be a disagreement with the bill as introduced; that is to say, the
bill as it passed the Senate late last year. In this case, it is not the
proprietors of music, music composition, that are defending the bill in
all particulars. Actually the performance rights societies have some
disagreements with the bill as it passed, and consequently our first
set of witnesses this morning represent the performance rights socie-
ties. They are a number of distinguished individuals. Ten years ago
there were a different cast of people present. In addition to the gen-
eral counsel of the American Society of Composers, Authors and
Publishers, Mr. Bernard Korman, and the genieral counsel of Broad-
cast Music Inc., Mr. Chapin, and also counsel of SESAC, Inc., who
will be a witness, Mr. Ciancimino, who was present 10 years ago, there
area numnber of distinguished American authors and composers.

And first, if it is the pleasure of the panel before us, I would call on
the great name in American music, the distinguished author, and com-
poser, Aaron Copland, to be followed by the others as may be present.
I notice we have Mr. Sy Oliver. Chip Davis and others may be here,
and perhaps I should call on either you, Mr. Korman, or someone else
who is appropriate to introduce each of the witnesses.

(373)
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But, first the Chair would like to greet and call on Mr. Copland
to make his presentation.

TESTIMONY OF AARON COPLAND, COMPOSER AND AUTHOR, AC-
COMPANIED BY BERNARD KORMAN, GENERAL COUNSEL, AMER-
ICAN SOCIETY OF CO0MPOSERS, AUTHORS AND PUBLISHERS

Mr. KORmAN. Mr. Chairman, if I may, since you mentioned that
there would be other witnesses, and we had listed Johhny Mercer as
one of them, Mr. Mercer had intended to be here. His wife is recover-
ing from an operation and she is out in California, and he is with
her, and therefore, unfortunately not here.

We have arranged among ourselves a little different allotment of
time than appears on your schedule. Sesac has graciously ceded 2
minutes of its time to us, and rather than Mir. Copland taking only
5 minutes, he will take 8 or 9, and I will try to briefly summarize the
statement that Mr. Mercer would have made had he been here.

Mr. KIASTENMEIE. And who will speak for Broadcast Music Inc.,
Mr. Sy Oliver?

MIr. CiIAPIN. Mr. Chairman, Mr. Sy Oliver is here and will speak
for Broadcast Music Inc. The other person, Mr. Frank Peewee King,
has been delayed in transit, and we expect him at any. moment. I
would hope at your pleasure that he could be at the end. Someboud is
at the airport waiting for him and he will bring him here just as
soon as hb arrives.

Mr. IASTENEIEmR. In which case we will' call on you, Aaron Cop-
land.

Mr. COPLAND. Mr. Chairman and members of the committee. My
name is'Aaron Copland, and I reside in Peekskill, N.Y.

I appear'today as a spokesman for the 23,000 members of the Amer-
ican Society of Composers, Authors and Publishers, on Whose board of
directors I have served since 1973. However, I believe I speak for
all composers, authors, and publishers of music, and indeed, that the
point of view I shall express is, in fact, the point of view of everyone
Whlo has looked at the jukebox question, with 'the sole exception, of
coursel'of the jukebox industry.

First, Mr. 'Chairrhan, I would'like to express my personal apprecia-
tion of your extraordinary efforts on behalf of authors and com-
posers over the past dozen years. I believe all creators owe you a
large debt.

I hope my statement 'will accomplish two things: First, to state
succinctly ASCAP's position on the jukebox issue and, second, to set
forth briefly some facts about the world ,of music which are not
generally known.

The origin of the $8 per year provision in the present bill is well-
known. In 1967, for the first time, the prospects for enactment of a
general copyright revision bill were good, but there were two prob-
lems-the fee to be paid for jukebox performances and how cable tele-
-ision.should be treated. To resolve the iukebox issue,. we and other
licensing organizations agreed with the jukebox industry that their
fee would be $8 per box per year-substantially less than the $19 to
$20 fee recommended by this subcommittee in 1966.
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The bill, as so amended, passed the House-with the cable television
provisions deleted-but the Seilate failed to act. The $8 fee for the
500,000 jukeboxes then in use would have produced $4 million per
year in license fees. That is a total of $28 million for the period 1968
through 19 4..B'ecause the bill was not. enact, d, not a penny has been
paid for performance fees.

Your bill, Mr. Chairman, is the same as the bill passed by the
Senate in September 1974. As a result of a last-minute amendment
on the Senate floor, chapter 8 was changed so that the $8 fee would
not be subject to periodic review and adjustment by the Copyright
Royalty Tribunal.

ASCAP's position, then, is that we support H.R. °223 with a single
change: we urge that chapter 8 be amended and restored to the form
in, which it won Senate Judiciary Committee approval. The jukebox
fee should not be frozen by statute. It should be treated the same as the
other statutory fees-the mechanical fee, section 115; and the zable
television fee, section 111. Congress is too busy to be burdened with
periodic review and adjustment of copyright royalty rates as eco-
nomic conditions change. Such adjustments are best left to the Copy-
right Royalty Tribunal.

Mr. Chairman, it would not surprise or disappoint me if, when my
name was listed as a witness on this issue, you and' the other members
of the committee were puzzled as to why my fellow composers would
call on me, or why I would agree, to speak for them when I am
better known to concert audiences than to those who drop their quar-
ters, half-dollars and, I am told, even-their dollar bills, intojukcboxes.

The answer is that the world of serious music is much closer to, and
more dependent on, the world of popular music than is generally
realized. To appreciate why this is so-and how "serious" composers
stand.to share in royalties paid by jukebox operators-it is necessary
to understand how ASCAP and similar licensing organizations
function.

ASCAP licenses are valuable to users preciseiy because they cover
many compositions-the works of all of ASCAP's members and the
wors .of tens of thousands of music creators who belong to similar
foreign societies with which ASCAP is affiliated in all parts of the
world.

ASCAP members include composers of serious music, rock n' roll,
the .great American standards, music from Broadway shows. film
music, religious music, jazz, country and western; indeed, all music.

ASCAP is not a corporation. We are an unincorporated, nonprofit
membership association-really, a kind of cooperative.

Many of us who create music rely primarily on our copyright royal-
ties for our 'livelihood. In addition fo our performance royalties. we
also recdi"e record royalties. But it is important for you to realize that
record sales benefit record companies and performers more than they
benefit writers and publishers. Consider the mechanical royalty income
earned by writers and publishers from a record that sells 1 million
copies--there are not many-and remember that at the present maxi-
mum statutory fee of 2 cents per record, the publisher would receive
$10,000 and $10,000 would be divided among the writers.
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Other sources of income for composers, such as sheet music, are
small. The fact is that careers in music would often be impossible with:
out performance royalties. They are the mainstay for many composers.

'In deciding how to apportion the writers' share of ASCAP's rev-
enues, the most successful popular writers do something unique as
far as I know-they encourage the development of other writers by
a distribution system which channels money from those who earn
most to those who earn less.

Specifically, the 100 or so writers who receive the most "performance
credits" in the ASCAP survey of performances receive less than the
amount they would receive if they were paid on the same basis as
all other writers. Thelse sums "flow down" to writers whose works do
not enjoy equal commercial success.

Money, after all, is the essential encouragement one must have. It
permits the writer, especially the begininer, to keep writing when,
otherwise, he might have to give up his profession.

4SCAP's members have agreed to distribute 10 times as much to
wriiters and publishers of serious music as this music earns from licens-
ing performances in concerts and recitals. The money used for this
purpose obviously comes from ASCAP's other licensees. These include
"general" licensees,,such as restaurants, hotels, and taverns, and would
inciiude receipts from jukebox operators. Accordingly, the fees ASCAP
would receive for jukebox performances under the general revision
bill are of vital interest to me and to other serious composers.

And there are other reasons. There is the international aspect-we
Americans receive far more for foreign performances of our works
than we pay to foreign creators for American performances. Jukebox
performances abroad earn money for our composers; why should we
do less for theirs .

Why, indeed, should we be parsimonious toward our creators in any
aspect of our copyright law'? As one who has devoted his life to
the creation of music, I am deeply concerned about the term of copy-
right protection. I am told that some witnesses have appeared before
this committee to argue against the term of life plus 50 years which
you have proposed, Mr. Chairman, in your bill, and which is consistent
with the terms in virtually all civilized countries.

My own first work was published in 1921. In the absence of enact-
ment of this bill, or of a further extension bill, this work of mine will
go into tlheablic domain in the Inited States in 1977. Elsewhere in
the world, its copyright term will run at least 50 years after my
death. I submit that the U nited States should protect works of author-
shit) at least as long as most other nations.

Mr. Chairman and members of the committee, the achievements of
Americans in literature, painting, and music are measures of the great-
ness of our Nation. They are honored around the world and we can
all be proud of them.

You have a rare opportunity: M2Iost people are not in a .position
to offer more than lip serviceto the Xation's creators, men and women
in every State. large and small. On this eve of our Bicentennial you
can carry out the intention of the framers of our Constitution. In con-
sidering each of the solutions to the complex issues confronting you,
the questions I should like you to repeat to yourself are: Is it fair-;to
authors? Does it, in fact, carry out the famous constitutional mandate
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"To promote the progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive right to their
respective writings and discoveries ?"

Thankyou.
[The prepared statement of Mr. Copland follows :]

STATEMENT OF AARON COPLAND, COMPOSER, MADE ON BE1IALF OF THE AMERICAN
SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS

Mr. Chairman and members of the committee. My name is Aaron Copland, and
I reside in Peekskill, New York.

I am a composer, author, conductor, and teacher and a member of the National
Institute of Arts and Letters and the American Academy of Arts and Letters.

I appear today as a spokesman for the 23,000 members of the American Society
of Composers, Authors and Publishers, un whose Board of Directors I have served
since 1973. However, I believe I speak for all composers, authors, and publishers
of music and, indeed, that the point of view I shall express is, in fact, the point
of view of everyone who has looked at the juke box question, with tLt sole excep-
tion, of course, of the juke box industry.

First, Mr. Chairman, I would like to express my personal ap,±reciation of your
extraordinary efforts on behalf of authors and composers over the past dozen
years. I believe all creators owe you a large debt.

I hope my statement will accomplish two things: first, to state succinctly
ASCAP's position on the juke box issue and, second, to set forth briefly some
facts about the world of music which are not generally known.

For many years ASCAP and other organizations representing composers sought
a change in the 1909 copyright law so that royalties would be earned when the
public paid to hear our music played on juke boxes. Fortunately, we no longer
have to concern ourselves with the basic question in dispute over those many
years-whether juke box operators should pat any performance fees. They now
agree to pay $8 per year per juke box.

Thus, the only question now is whether the $8 fee should be frozen by statute
or subject to periodic review and adjustment, up or down, as the facts may
warrant. Last year the Senate Judiciary Committee recomm, cnded such review
by ta Copyright Royalty Tribunal, subject to veto by clther IHouse of Congress.
We favor that approach.

The origin of the $8 per year provision in :he present bill is well-known. In
1967, for the first time, the prospects for enactment of a general Copyright Re-
vision Bill were good, but there were two problems-the fee to be paid for juke
box performances_and how cable television should be treated. To resolve the
juke box issue, we and other licensing organizations agreed with the juke box
industry that their fee would be $8 per box per year-substantially less than the
$19 to $20 fee recommended by this Subcommittee in 1966.

The bill, as so amended, passed the HIouse--with the cable television provisions
deleted-but the Senate failed to act. The $8 fee for the 500,000 juke boxes then
in use would have produced $4 million per year in licznse fees. That's a total
of $28 million for the period 1968 through 1974. Because the bill %Nas not enacted,
not a penny has been paid for performance fees.

Your bill, Mr. Chairman, is the same as the bill passed by the Senate in Sep-
tember, 1974. As a result of a last-minute amendment on the Senate floor, the
juke box provision (§ 116) was changed so that the $8 fee would not be subject
to periodic review and adjustment by tire Copyright Royalty Tribunal.

ASCAP's position, then, is that we support II.R. 2223 with a single change: we
urge that § 116 be amended and res:ored to the form in which it won Senate
Judiciary Committee approval. The juke box fee should not be frozen by statute.
It should be treated the same as the other statutory fees-the mechanical fee
(§115) and the cable television fee (§ 111). C.,.b.ess is too busy to be burdened
with periodic review and adjustment of copyright royalty rates as economic
condlitions change. Such adjustments are best left to the Copyright ~Royalty
Tribunal.

Mr. Chairman, it would not surprise or disappoint me if, when my name was
listed as a witness on this issue, you and the other members of the committee
wert ;puzzled as to why my fellow composers would call on me, or why I would
agree, to speak for them when I am better known to concert audiences than to
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those who drop their quarters, half-dollars and, I am told, ever their dollar
bills, into juke boxes.

The answer is that the world of serious music is much closer to, and more
dependent on, the world of popular music than is generally realized. To ap-
preciate why this Is so-and how "serious" composers stand to share in royalties
paid by. juke box operators-it is necessary to understand how ASCAP and simi-
lar licensing organizations function.

We must start with the reason foir ASCAP's existence. -Since 1914 ASCAP
has provided an essential public service. It is a clearinghouse througF which
composers, authors and publishers, and users of copyrighted music, coirn together
to issue or to obtain licenses for performance of music. ASCAP prcvides the
mechanism through which performance rights can be marketed 'n bulk at
enormous savings over the costs that individual negotiations would necessarily
entail.

ASCAP's members grant the Society the nonexclusive right 'to license their
works to all who perform them publicly for profit. ASCAP's licensing arrange-
ments now extend to over 35,000 users of music, ranging from the tavern owner
who may use records, tapes, a single instrumentalist or an orchestra, to the
three television networks.

To ensure that the various license fees are fair, ASCAP has voluntarily
entered into a Consent Judgment in United States v. ASCAP (Civ. 13-95,
March 14, 1950, S.D.N.Y.), which provides for judicial determination of a
reasonable license fee if ASCAP and any user fail to reach agreement. Our
counsel, Mr. Bernard Korman, can give you details on how this provision has
worked over the past twenty-five years.

ASCAP licenses are valuable to users precisely because they cover many com-
positions-the works of all of ASCAP's members and the works of tens of thou-
sands of music creators who belong to similar foreign societies with which
ASCAP is afflliated in all parts of the world.

ASCAP members include composers of serious music, rock n' roll, the great
American standards, music from Broadway shows, film music, religious music,
jazz, country and western-indeed, all music.

The wide diversity of ASCAP membership is reflected not only in the different
types of music, but also in the different degrees of achievement: membership
is open to any writer who has had one composition published or recorded, and
to any publisher who assumes the normal financial risk of the business, Accord-
ingly, the membership includes the most commercially successful, those who have
only one or two successful works over their lifetimes, and those who never write
a single successful work. The publishers, too, range from the most successful to
the struggling operation which may never show a profit.

ASCAP is not a corporation. We are ar unincorporated, nonprofit membership
association-really, a kind of cooperative. After operating expenses are deducted,
amounts are set aside for foreign societies tc pay their members. All remaining
revenues are distributed to the members, 50% to the &riters and 50% to the
publishers. The distributions are based on an objective survey of performances.
Again, our Counsel can explain this distribution system in more detail if you
wish.

Many of us who create music rely primarily on our copyright royalties for our
livelihood. In addition to our performance royalties, we also receive record
royalties. But it is important for you to realize that record sales ber.,lt record
companies and performers more than they benefit writers and publishers. Con-
sider the mechanical royalty income earned by writers and publishers from a
record that sells one million copies-there are not many-and remember that at
the present maximum statutory fee of 2¢ per record, the publisher would receive
$10,000 and $10,000 would be divided among the writers.

Other sources of icome for composers, such as sheet music, are small. The fact
Is that careers in music vould often be impossible wiithout performance royalties.
They are the mainstay for many composers.

I have mentioned the many different kinis of music in the ASCAP repertory.
The Society has a complex distribution system whose purpose is to reward each
member fairly for the contribution his works make to the repertory.

In deciding how to apportion the writers' share of ASCAP's revenues, the most
ou.cessful popular writers do something unique as far as I.know-they encourage
the development of other writers by a distribution system which channels money
from those who earn most to those who earn less.

Specifically, the one hundred or so writers who receive the most "performance
credits" in the ASCAP survey of performances receive-less.than the amount they
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would receive if they were paid on the same basis as all other writers. The?
sums "flow down" to writers whose works do not enjoy equal commercial sucress.

Money, after all, is the essential encouragement one must have. It permits the
writer, especially the beginner, to keep writing when, otherwise, he might have
to give up his profession.

ASCAP's writers also set abide up to 5% of their share for special awards to
writers whcoe works have unique prestige value for which adequate compensa-
tion would not otherwise be received. These a 'ards are made by special panels
consisting of nonmembers who are music experts.

I have mentioned some aspects of the ASCAt distribution system which pro-
mote and encourage authorship. Writers of popular music have also decided that
it is important to encourage writers in my area, usually spoken of as classical
or serious music.

ASCAP's members have agreed to distribute ten times as much to writers and
pholishers of serious music as this music earns from licensing performances in
concerts and recitals. The money used for this purpose obviously comes from
ASCAP's 'other licensees. These include "general" licensees, such as restaurants,
hotels and taverns, and would include receipts from juke box operators. Accord-
ingly, the fees ASCAP would receive for juke box performances under the general
revision bill.are of vital interest to me and to other serious composers.

And there are other reasons. There is the international aspect--ve Americans
receive far more for foreign performances of our works than ;ie pay to foreign
creators for American performances. Juke box performances abroad earn money
for our composers; why should we do less for theirs?

Why, indeed, should we be parsimonious toward our creators in any aspect
of our copyright law? As one who has devoted -his life to the creation of music,
I am deeply concerned about the term of copyright protection. I am told that
some witnesses have appeared before this Committee to argue against the term
of life plus 50 years which you have proposed, Mr. Chairman, in your bill, and
which is consistent with the terms in virtually all civilized countries.

MIy first work was published in 1921. In the absence of enactment of this
bill, or of a further extension bill, this work will go into the public domain in
the United States in 1977. Elsewhere in the world, its copjright term will run
at least 50 years after my death. I submit that the United States should protect
works of authorship.at least as long as most other nations.

iMr. Chairman and Members of-tle Committee, the achievements of Americans
in literature, painting and music are measures of the greatness of our nation.
They are -honored around the world and' we can all be proud- of them.

You have a rare opportunity: IMost people are not in a position to offer more
than lip service to the nation's dreators,,,men and women in every state, large
and small. On this eve of our bicentennial , ou can carry out the intention of the
framers of our Constitution. In considering each of the solutions to the complex
issues confronting you, the questions I should like you to repeat to yourself
are: Is it fair to authors? Does i&,, in fact, carry out the famous Constitutional
mandate "To promote the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoveries?"

Thank you.

Mr. KASTENMtEIEII. We thank you, Mr. Copland, for that fine state-
ment. Your gift for composition is not limited to music apparently.

Mr. COPLAND. Thank you, sir.
Mr. KASTENTrErER. If you wish to summarize, Mr. Korman?
Mr. KORnMAN. If I may, Mr. Chairman. Mr. Mercer has a statement

in which he refers at page 2 to a list of organizations- which in the
past have urged repeal of this so-called jukebox exemption. And this,
as the chairman knows, has been going on for a very long time. The
only people supporting the jukebox position have been the jukebox
industry itself.

The issues now are two. Mr. Mercer says, at the bottom of page 3,
they are: What is a fair.performance fee; and should that fee be
subject to periodic review'4and adjustment as economic conditions
change? a
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As you know, the Senate back in 1958 concluded that a fair fee
would be between $19 and $20, and 8 years later, in 1966, the House
Judiciary Committee came to the same conclusion. The bill as passed
by the House in 1967 provided for a fee of only $8, and that was
agreed to as a compromise because authors and composers recognized
the overriding public importance of general copyright revision.

I think it is important to stress that last year the Senate comrr'ttee
stayed with the $8 fee only after providi..g a mechanism for periodic
"aview and adjustment. That mechanism is the Copyright Royalty
Tribunal, which would be empowered to review periodically and
adjust all of the compulsory license fees in the bill, the mechafiical
license fee, the cable television license fee, and the jukebox license
fee.

ASCAP supports the Senate committee's approach. We believe
a strong case- ould be made for a fee higher than $8, but we will
accept the $8 fee provided it is subject to periodic review and adjust-
mnent by the Copyright Royalty Tribunal.

Indeed, we can see no justification otherwise for any statutory
fee, and certainly not for a fee of only $8 for jukeboxes. Fees should
be arrived at by the normal bargaining process and. if special cir-
cumstances are believed to require compulsory licenses and statutory
fees, a mechanism for adjustment must be provided. Both sides should
.know that if they fail to reach agreement on a reasonable fee, an im-
partial body stands ready to adjust the statutory fee on the basis of
a full record.

I might interject here that ASCAP has had 25 years of experience
under a consent judgment entered in the District Court for the South-
ern District of New York where the court has stood ready to fix
fees. Perry Patterson, who will be appearing later for the jukebox
manufacturers, has represented clients who would have been, in turn,
represented by all industry groups who have petitioned the court
to determine reasonable license fees. The court has never had tc deter-
mine. a license fee after a full hearing on the merits because the
parties have always reached an agreement;

The Music Operators of America has said in the past that small
operators could not be expected to bargain equally with the huge
organizations like SESA C, BMI, and ASCIAP. The fact is, that-MOA
would represent the industry, and wc would sit down with MOA, as
I envision the procedure, and N ork something out with them on the
basis of what the current economic -conditions are at the time. This
is the way things are done in other industries, and I see no reason
why the same procedure would not apply here.

There has also been talk in the past about how the rates would
drive jukebox operators out of business. Mr. Mercer says at the top
of page 6 of his statement:

Creators prosper when users prosper. We certainly have no incentive to seek
fees which would drive users out of business. With the Copyright Royalty
Tribunal available to adjust statutory fees to reasonable levels as conditions
change,,subje., always to veto by either House of Congress, we antic'-ate that
the parties would engage in good faith negotiations and reach fair agreements,
in the same way that business is normally conducted between buyers and sellers

Congress surely should be very wary of writing into the new* copyright law
any provision which may not only be unfair at the time of enactment, but
which is bound to 'become unfair later, as economic conditions change.



381

The choice is simply whether Congress wishes to continue to bear the
burden of hearing repeated arguments for changes in copyright fe.s, or whether
It would be mnore efilcient to adjust these fees by the Tribunal mechanism.
The latter is clearly preferable, in our view.

Moreover, Mr. Chairman and members of the committee:
If the jukebox fee is not subject to adjustment by the Copyright Royalty

Tribunal, we may be sure that the cable television and record industries will
also seek .the same treatment. IL the point is won by one such large industry,
carefully worked out compromises involving other large industries may well
fall apart and much of the progress made in the spirit of compromise will be lost.

As a matter of principle, no composer, author or publisher would- favor
any compulsory license permitting users to perform our works without con-
sulting us as to a fair price. But we have tried to see the point of view of
others and to cooperate in reaching a workable compromise in the higher
interest of securing enactment of this legislation.

H.R. 2223 is not a perfect bill, but we urge its enactment with one change:
It is essential that the jukebox fee, like the other statutory fees, be subject
to adjustment by the Copyright Royalty Tribunal.

Thank you.
[The prepared statement of Johnny Mercer follows:]

STATEMENT OF JOHNNY MERCER, COMPOSER-AUTIIOR, MADE ON BEHALF OF THE
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS

Mr. Chairman, my name is John H. Mercer. I was born in Savannah, Georgia,
and haye spent most of my professional life as'a songwriter in California where
I now reside.

I appear before you today on behalf of ASCAP but, like Mr. Copland, I
believe I speak for all creators of music, whatever their affiliation.

I am honored to appear before you today, but of course I am disappointed
that tiis important legislation has not yet been enacted. I appeared before
the Senate Copyright Subcommittee in 1967 to urge passage of a bill similar
to H.R. 2223. I earnestly hope that the efforts of this Subcommittee will bear
fruit.

I have been fortunate in writing songs the public has liked, among them,
"On The Atchison, Topeka and Santa Fe" (1946), "In the Cool, Cool, Cool of'
the Evening" (1951), "Moon River" (1961) and "Days of Wine and Roses"
(1962), each of which won a Motion Picture Academy Award. Of course, like
all other songwriters, I have written many works that have had no success.
That's so common it can't even be called unfortunate. What is unfortunate is
that when my songs were most popular, many jukebox operators made a gond
deal of money from members of the public who paid to hear them. I received
nothing for those performances.

Miy hope is that the brilliant young writers of today-the Carole Kings,
Neil Diamonds, Stevie Wonders, and John Denvers- whose works are now
the raw material of the juke box industry will be more fairly treated than
prior generations of songwriters.

There is, fortunately, no need to repeat ii, any detail the arguments made
so often in the past as to why the so-called juke box exemption should be
repealed. Rather, we should consider what all of the following meant when they
urged its repeal:

American Bar' Association
American Patent Law Association
Association of the Bar of the City of New York
Authors League of America, Inc.
California Bar Association
Copyright Office
Department of State
Federal Bar Association of New York, New Jersey and Connecticut
General Federation of Women's Clubs
Library of Congress
National Federation of Music Clubs
National Music Council
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These disinterested parties, together with the interested ones-ASCAP, BMI,
SESAC, the American Guild of Authors and Composers, and the National
Music Publishers Association-all urged repeal of this unfair exemption. What
we all meant, of course, is simply that the juke box industry, like all others
who profit from performing music, should pay fair and reasonable license fees.

Let me mention briefly two points and then turn to the real issue today.
First, -the fact that the so-called exemption developed as a historical accident,
rather than as a conscious decision, of Congress applicable to the modern juke
box industry, is well-known to this Committee and is discussed in the 1966
Committee Report (H.R. Rep. No. 2237, 89th Cong., 2d Sess.).

Second, it is equally well-established that, under arrangements between Ameri-
can and foreign performing rights organizations, American authors and com-
posers are paid,for performances of their Norks on juke boxes in other countries.
The anomalous fact that we do not pay foreign.authors and composers for our
performances of their works on juke boxes has caused friction in our interna-
tional copyright relations.

Now that the juke uox industry agrees that it should pay for its performances,
two questions remain: What is a fair performance fee? And should that fee be
subject to periodic review and adjustment as economic conditions change?

In considering what fee is fair, we recall that in 1958 the Senate Judiciary
Committee concluded that a fair fee would. be between $19 and $20 annually per
juke box. Eight years later, in 1966, the same conclusion was reached by the
House Judiciary Committee. But ahen the House passed the General Revision
Bill in 1967, the fee was $8. Authors and composers agreed to this much lower
fee as a compromise, because they recognized the overriding public importance
of general copyright revision.

Last year, the Senate Judiciary Committee considered this question and con-
cluded that a fee higher than $8 per year was warranted. Nevertheless, the Com-
mittee "endeavored to facilitate the progress of this [general revision, legisla-
tion by preserving * * * the rate adopted by the''House of IRepresentatives." (S.
Rep. No. 93-983, 93d Cong., 2d Sess., 1974, at 152).

It is 'inportant to stress that the Senate Committee stayed with the $8 fee
only after providing a mechanism for periodic review and adjustment. That
mechanism Is the Copyright Royalty Tribunal, which would be empowered to
review periodically and adjust all of the compulsory license fees in the Sill-
the mechanical license fee, the cable television license fee and the juke box license
fee. At the last moment, on the Senate floor, juke box fees tvere exempted from
Tribunal review.

We support the Senate Committee's approach. We believe a strong ase coulid
be made for a fee higher than $8. But we would accept the $8 fee, provided it
were subject to periodic review and adjustment by the Copyright Royalty
Tribunal.

Indeed, we can see no justification otherwise for any statutory fee, and cer-
tainly not for a fee of only $8 for juke boxes. Fees should be arrived at by Lhe
normal bargaining process, and, if special circumstances are believed to require
compulsory licenses and statutory fees, a mechanism for adjustment must be
provided. Both sides should know that if they fail to reach agreement on a
reasonable fee, an impartial body stands ready to adjust the statutory fee on the
basis of a full record.

We have no hard current data on which to propose a xreaconable juike box
royalty fee. What we suggest is that the $8 fee be accepted r.6t because it-is rea-
sonable but because a start must be made. The parties cou'd thereafter sit down
and work out a reasonable fee on the basis of current econoniec conditions.

Creators prosper whan. users prosper. We certainly have no incentive to seek
fees which would drive users out of business. ASCAP and similar organizations
also have obligations to the creators we represent to sleek a fair rate for the
valuable rights granted. With the Copyright Royalty Tribunial available to
adjust stattoQry fees to reasonable levels as conditions change, subject always
to veto by tither House of Congress, we anticipate that the parties would engage
in good faith negotiations and reach fair agreements, in the same way that busi-
ness is normally conducted between buyers and sellers.

Congress surely should be wary of writing into the new Copyright Law any
provision which may not only be unfair at the time of enactment, but which is
bound to become unfair later, as economic conditions change.

The choice is simply whether Congress wishes to continue to bear the burden
of hearing repeated arguments for changes in copyright fees; or whether it
would be more effcient to adjust these fees by the Tribunal mechanism. The
latter is clearly'preferable, in our view.
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Mr..Chairman, if the past is any guide, the juke box industry will continue
to assert that it is an industry of small businessmen who are having a difficult
time surviving. The same may fairly be said of many music creators and pub-
lishers. And whether the operators, are large or small really is irrelevant to the
basic questions here. We say they should pay, we say the amount should be fair
and we say it should be subject to adjustment by a simpler method than amend-
ment of the Copyright Law.

Moreover, if the juke box fee is not subject to adjustment by the Copyright
Royalty Tribunal, we may be sure that the cable television and record industries
will also seek the same treatment. If the point is won by one such large industry,
carefully worked out compromises involving other large industries may well
fall apart and much of the progress made in the spirit of compromise will be
lost.

As a matter of principle, we do not favor any compulsory license permitting
users to-perform our works without consulting us as to a faii price. But we have
tried to see the point of view of others and to cooperate in reaching a workable
compromise in the higher interest of securing enactment of this legislation.

H.R. 2223 isiot a perfect bill but we urge its enactment with one change; it is
essential that -the juke box fee, like the other statutory fees, be subject to ad-
justment by the Copyright Royalty Tribunal.

Thank you.

[Subsequent to the hearing the following correspondence was re-
ceived for the record.]

AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISIHERS,
New York, N.Y., August 6, 1975.

Re Copyright Revision Legislation (H.R. 2223).
Hon. ROBERT W. KASTENMEIER,
House of Representatives,
WM. Wingt6n, D.C.

,. -CONGREsSMAN KASTENMIETER: I understand that some months ago, a
st ;,,. .-; was advanced that H.R. 2223 should be amended to exempt ballroom
o. ,tji~o from copyright liability in those cases where the bands are engaged as
"independent contractors", and impose liability solely upon the musicians.

ASOJAP'would strongly oppose any such amendment for a number of reasons.
First, we think the maoly cases holding the proprietor of a dance hall or similar
establishment, liable fur copyright infringement are sound. Performances of
musical compositions by a band or orchestra occur olly when a proprietor believes
they will attract patrons and so enhance his : evenes. This is true whether the
band members are engaged-as enimployees or ui. ::- '-greementsdesigned to make
them "independent contractors". Many cases impose liability whether or not the
proprietor had knowledge of the compositions to bc played or exercised any con-
trol over their selection. The cases are reviewed in Shapiro, Bernstein , Co. v.
H. L, Green Company, 316 F.2d 304 (2d' Cir. 1963). The.leading cases are:

Dreamldnd Ball Roonm v. Shapiro, B.rn8tein d Co., 36 F;Pd 354 (7th-Cir. 1929);
AM Witmarkl d Sons v. Pastime Amusement Co., 298 Fed. 470 (E.D.S.C. 1924)

aff'd 2'F.2d 1020 (4th Cir. 1924);
Bourne 4,. Fouche, 238 F.Supp. 745 (E.D.S.C. 1965);
M. Witmtark d Sons v. Trenmont Social & Athletio Club, 188 F.Supp. 787 (D.

Mass.1960);
Shapiro,,Bernstein d Co., Inc. v. Veltin, 47 F.Supp. 648 (W.D.La. 1942);
,Harms v. Cohen, 279 Fed. 276 (E.D.Pa. .1921).
Indeed, in the F'eltfn case, the proprietor had stipulated in his contracts with

orchestra leaders that no ASCAP music be played, and had even gone so far as
to post signs in his establishment objecting to the performance of ASCAP music.
Nevertheless, he was held liable.

Exemption of the ballroom operators from copS.,ght liability and imposition
of liability solely on the band would necessitate drastic and very expensive
changes in the way musical performances are licensed. In many instances, it
Wvould become virtuall ,inspossibl for the author, composer, and publisher of a
copyrighted work o see re-an'y payment for the performance of his music.

ASVC&.P and other perfuoming right licensing organizations license on an
annual or, in many cases, a seasonal basis. It is possible to do so because the same
owner can be dealt with on a year to year basis. The bands employed, on the
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other hand, are often itinerant or even "pick-up" groups, constantly re-forming
with new personnel, who often play in one location for only a short period and
then move on to another or disband. Finding and licensing them would be much
more difficult and, of course, much more expensive than the present system.

ASCAP bases its license fees for performances in establishments such as ball-
rooms, taverne, and restaurants on objective factors, including seating capacity,
type and frequency of musical entertainment, admission, cover, or similar charge,
and drink prices. Because these factors, which constitute the establishment's
"operating policy:', are fairly constant and can be easily determined in the event
o. change ASOAP is able to keep its costs of licensing down, and consequently
maintain low license fees. The enclosed form of agreement shows the factors and
the rates which start at only $70 per year.

Under the proposed amendment, as it has been described to me, it would be
necessary for ASCAP to license the bands. It would be very difficult to locate
and keep track of the constant movement of all the different bands across the
country. Similarly, it would be necessary to determine the operating policy of
each establishmefit when a given band played, and base a license fee on the policy
during the period of the band's engagement. The higher cost of licensing on this
basis would have to be passed along in higher license fees.

Licensing musicians would also create difficulties with the musicians' union,
the American Federation of Musicians (AFM). Article 25, Section 16 of the AFVI
By-Laws (1973) provides:

"Leaders and members of the Federation are prohibited from assuming
any responsibility for the payment of license fect for any composition they
play and from assuming or attempting to assume any liability whatsoever
for loyalties, fees, damage suits, or any other claims arising out of the
playing of copyright composition."

I think the question really comes down to who is most responsible for the
performance and who derives the principal benefit. Certainly, the band members
derive the benefit-they are paid to play. That payment, from the owner of the
establishment, is usually an amount less than the increased revenues to the
owner resulting from use of music. The proof of this is found in the frequent
practice of "testing" use of music: if business picks up, it is kept; if it does not
pick up-and doe's not earn more than the cost of the music -it is discontinued.
In this sense, the use of music is "for profit" or it is not used at all.

Accordingly, the owner of the establishment decides whether n.lsic will be
performed at alland, if it is. obtains a more significant return,:han the musicians.
Therefore we think it is fair that the owner should pay ff,- .e right to perform
the music.
- With best wishes for a pleasant summer,

Respectfully,
BEBNARDA KORMAN.

Enclosure.
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LEtaM UEltNS AICltM It-IETUMATS TAVERNS,
IttISTCLtUtIS AND SIMIft LAR EIITSI lTS

.%remjiMejt between AMERICAN SOCIETY OF COMPOSERS. AUTHORS AND PUBLISHSnS ("SOCIETY"),

located at
and
("LtcENSEE"), located at as follows:

1. Grant and It'"n of Lirense
(a) SOCIETY grants and LICENSEE accepts for a term of one year, commencing , and

continuing thereafter for alit!lonal terms of one year each, unless terminated by either party as hereinafter pro-
vided, a license to perform puslicly at

("the premises"), and not elsewhere, tion-dramatic renditions of the separate musical compositions now or here-
after during the term hereof in the repertory of SOCIETY, and of which SOCIETY shall have the right to licens: such
performing rights.

(b) Either party may, on or before thirty days prior to the end of the initial.term or any renewal term, give
notice of termination to the other. If such notice is glien the agreement shall terminate on the last diayj of such
initial or renewal 'term.

2. Limitations on License
(a) This license is not assignable or trmnsfcrdbkl by operation of law or otherwise, and is limited to the

LICENSEE and to the premises.
(b) The broadcasting or telecasting or transmission by wire or otherwise. of renditions of musical composi-

tions in the SOCIETY'S repertory to persons outside of the premises is prohibited.
(c) This license is limited :o non-dramatic performances, and does not authorize any dramatic performar.ces

For purposes of this agreement, a dramatic performance shall include, but not be limited to. the following.
(i) performance of a "dramatico-musical work" (as hereirfter defined) in its entirety,
(ii) performance of one or m;.Jre musical compositions from a "dra.atico-musical work" (as hereinafter

defined) accompanied by dialogue, pantomime, dance, stage action, or visual represen:ation of the work from
which the music is taken;

(iii) performance of one or more musical compositions as part of a story or plot, whether accompanied
or unaccompanied by dialogue, pantomime, dance, stage action. or visual representation;

(iv) performance of a concert versiot, of a "dramatico-musical work" (as hereinafter defined).
The term "dramatico-musical work" as used in ths agreement, shall include, but not be limited to, a musical
comedy, oratorio, choral work, opera, play with music, revue, or ballet.

3. License Fee
(a) In consideration of :he lhcnse granted herein, LICENrSEE-agrees to pay SoclElY the applicable license fee

set forth in the rate schedule printed b.low and made part hKreof. based on "LICENSEE'S Operating Policy" (as
hereinafter deihned), payable quarterly in advance on January 1, April 1, July I and October I of each year. The
term "LICENSEE'S Operating Policy, as used in this agreemeni, shall be deemed to mean all of the factors which
determine the license fee applicablejto the premises under said rate schedule.

(b) LICENSEE warrarts that the Statement of LICENSEE'S Operating Policy on the reverse side of this agree-
ment is true and correct.

(c) Said license fee is Dollars (S
annually, based on the facts set forth in said Statement of LICENSEE'S Operating Policy.

4: ChDnges in Licensee's Operating Policy
(a) LICENSEE agrees to give SocErTY thirty days prior notice of any change in LICENsEE's Operating Policy.

For purposes of this agreement, a change in LICENSEE'S Operating Policy shall be one in effect for no less than
thirty days.

(b) Upon any such change in LICENSEE'S Operating Policy resulting in an Ilcrease in the license fee, based
on the annexed rate schedule, LICENSEE shall pay said increased license fee, effective as of the initial date of such
change, whether or not notice of such change has been given pursuant to paragraph 4(a) of this agreement.

(c) Upon any such change in LICENSEE'S Operating Policy resulting in a reduction of the license fee, bated
on the annexed rate xhedule, LICENSEE shall be entitled to such reduction, effective as of the initial date of su,h
change, and to a pro rats .redit for any ncearned license fees paid in advance, provided LICENSEE has given SOCIET'
thirty days pnor notice of such change. If LICENSEE fails to give such pror notice, any such reductiiin and credit
shall be effective thirty days after LtCENSEE gives notice of such change.

(d) In the event of iny. such change in LICENSrE'S Operating Policy, LICENSEE shall furnish a current State-
ment of LICENSEE'S Operating Policy and shall certify that it is true and correct.

(e) If LICENSEE discontinues the performance of music at the premises, LICENSEE may terminate this agree-
ment upon thirty days prior notice, the termination to be effective at the end of such thirty day period. In the
event of such termination, SOCIETY shall refund to LICENSEE a pro rata share of any unearned license fees paid
in advance For purposes of this agreement, a discontinuance of music shall be one in effect for no less than
thirty days.

& Breach or Default
Upon any breach or default by LtICENSEE of any terr. or condition lIm.em contained, SOCIETY may terminate

this license by giving LICENSEE thirty days notice to cure such bi.ach or default, and in the event that such brea;h
or default has not been cured within said thirty days, this license shall terminate on th. expiration of such
thirty-day penod without further notice from SOCIETY. In the event of such termination, SOCIETY shall refund
to LICENSEE any unmeamcd license fees paid in advance.

6. Notices
All notices required or penmitted hereunder shall be given in writing by certified United States mail sent to

either party at the address stated above. Each party agrees to Inform the other of any change of address.
IN WrrTNEss WHEREOF, this agreement has been duly executed by SOCIETY and LICENSEE this day

of , 19

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

By
By

DISTRICT MANAGER

(Pill In capacity in which sirned:
(a) If corporation. state corporate o8es) beld; (b) If partner.
ship, write word "panrter' under signature o1f lninl rner
(c) i Individual owner, write 'individual owner' under
Silnsture.)
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STATEMENT OF LICENSEE'S OPERATINGPOLICY

UCENSEE

PREMISES

FULL AD DRESS

TELEPHONE NO.__
Indicate only applic¢ble factors:

1. Seting capacity

2. The highest price (when, musicol,entertoinment is provided) of:
a. Nationally advertised brand liquor . . . . . . . . .
b. Individual setups .
c. Nctionally advertised brand beer
d. Average price of dinner

3. Does establishment advertise its entertainment YES E NO n

4. Description of Entertainment No. Nights Per Week Nights Used (Circle,
a. Single instrumentalist Q Su /M Tu W Th F S6'
b. Iwo or more instrumentalish El Su M Tu W Th F So

5. Mechanical r.:usic not cleared at the source

a. Radio [ No. of Speakers
b. Records [)
c. Topes Q

6. Mechanical music cleared ut the source

a. Records D Name and address

b. Tapes 3 of supplier:
c. Wired 3

7. Show [ Act(s) [ Vocalist(s) t Check if None Q
8. Charge made

A 4'k.- - ninimum Q Cover [ Entertainment [
Similar charge (describe): $ -

9. Alternate or relief music provided by instrumentolhts) [3

10. Number of rooms with musical cntertoinment _-
·If music s performed m more than one room, fill out and attach a separate Statement of Operating Policy for
each room.

11. If seasonal operation. indicate seasonal period
Opening dcte _ Closing dote

Rote based on above policy $
(If more than one room,
total roate for premises )

CERTIFICATE

I hereby certify that the foregoing S9atmient of
Operating. Policy is true and correct as of this

day of ,19 _

UCCHSCC

By



RATE SCHEDULE

This rate schedule applies to Bars, Grills, Taverns, Restaurants, Lounges, Supper Clubs, Night Clubs, Piano
Bais, Cabarets, Roadhouses and similar establishments where:

(a, The highest price (when musical entertainment rs provided) of a nationally advertised brand of bourbon,
rye or scotch is less than 8S5 a drink; or

(b) If the establishment does not sell liquor, but sells beer, or if liquor or beer are not sold but the establish-
ment sells set-ups, the highest price (when musical entertainment is provided) of a bottle, can, draught,
or other serving of a nationally advertised domestic beer, or an individual set-up where beer is not sold,
is less than 50;.

ANNUAL RATE
ao Lu s alC-

MMe=T usil . all

uI. iJ7C- Ni.LE HITIntEuI STn Mt music.-TRI a N M ItRnWa Tusn Saw
H 11 *M. AGMU

MC MIL Mul.e
sun r 01 . OIF UIAILK' Wed Ng . IF 5AIAILUto gm1l P I U W Nt t

lading I. .Us, l, I ftV F W
cwIw _rWek Us Oe TW Tkt A" t1 a" Tn TkAxt la . Ct) e Ov

I $80 $105 $140 $190 $25 S0 S120 $Sl0 215 25 $70 $105 $140
075 2.3 110 145 195 260 5 135 180 240 320 35 70 145 195

4.7 -140 185 250 330 45 180 240 320 425 45 70 185 250
1 95 130 170 225 35 130 175 230 310 35 100 130 170

76-150 2-3 145 195 255 340 50 195 260 345 460 50 100 195 255
4-7 190 255 340 450 65 260 345 460 615 65 100 255 340
1 130 170 230 310 45 170 225 300 400 45 130 170 230

151-225 2-3 195 260 345 460 65 255 340 455 605 65 130 260 345
4-7 260 350 460 615 85 340 455 605 805 85 130 350 460
1 165 220 295 390 55 210 280 375 500 55 160 220 295

226-300 24 250 335 45 590 80 315 420 560 745 80 160 335 445
4-7 330 440 585 780 105 420 560 745 995 105 190 40 5s5
1 200 265 355 475 65 250 335 445 590 65 190 265 355

301-375 2-3 305 400 535 715 95 375 500 665 890 95 190 400 535
4-7 400 530 710 950 125 500 665 390 1185 125 190 530 710
1 235 315 420 560 75 290 390 515 685 75 220 315 420

376-450 2-3 360 475 630 840 110 435 580 775 1030 110 220 475 630
4-7 470 630 840 1120 145 580 775 1030 1375 145 220 630 840
1 235 315 420 560 75 330 440 585 780 85 250 360 485

451-525 2-3 360 475 630 840 110 495 660 8t0 1175 125 250 540 .730
4-7 470 630 840 1120 145 660 880 1175 1565 165 250 720 970
1 235 315 420 560 75 370 495 655 875 95 200 405 550

52600 2-3 360 475 630 840 110 555 740 985 1315 140 280 610 825
4-7 470 630 840 1!20 145 740 985 1315 1755 185 280 810 llo0
1 235 315 420 560 75 370 495 655 875 95 310 450 615

601-675 2.3 360 475 630 840 110 555 740 985 1315 140 310 675 925
4-7 470 630 840 1120 145 740 985 1315 1755 185 310 900 1230

I 235 315 420 560 75 370 495 655 875 95 340 495 680
676-750 2-3 360 475 630 840 110 555 740 985 1315 140 340 745 1020

4-7 470 630 840' 1120 145 740 985 1315 1755 185 340 990 1360
1 235 315 420 560 75 370 495 655 875 95 370 540 745

751 and oer 23 360 475 630 840 110 555 740 985 1315 140 370 810 1120
4-7 470 ' 630 840 1120 145 740 985 1315 1755 185 370 1080 1490

*VAIRAoLES (Applicable to single instrumentalist):

-Show or act(s) or vocalist(s).
-Admissior,, minimum, cover, entertainment or similar charge.
-Alternate or rclief music (live) by an instrumentalist except in those cases where the alternate music

is provided solely at the time of a show or act(s).

**vARIAiALE (Applicable to two or more instrumentalists):
-Show or act(s).
-Admission, minimum, cover, entertainment or similar charge.
-Altemate or relief music (live) by a tand or an instrumentalist except in those cases where the

alternate music is provided solely at the time of a show or act(s).

IM-12/74 (C)
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RATE SCHEDULE

This rate schedule applies to Bars, Grills, Taverns, Restaurants, Lounges, Supper Clubs. Night Clubs, Piano
Bars. Cabarets, Roadhouses and similar establishments where:

(a) The highest prince (when musical entertainment is provided) of a nationally advertised brand of bourbon.
rye or scotch is 85s or more a drink; or

(b) If the establishment does not sell liquor but sells beer, or if liquor or beer are not sold but the establish
ment sells set-u.s, the highest price (when musical entertainment is provided) of a bottle, can, draught.
or other serving of a nationally advertised domestic beer, or an individual set-up where beer is not sold,
is 0S or more.

A rate schedule applicable to establishments charging less than the amounts set forth above : be furnished
to such establishments.

ANNUAL RATE
ro t alct si-.
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I $90 $120 $160 $215 $35 $120 $160 $215 $285 $35 [ $90 $120 $160
0.75 2-3 125 165 220 295 45 180 240 320 425 45 90 165 220

4.7 155 205 275 370 55 240 320 425 570 55 90 205 275
1 120 160 215 235 50 160 215 285 380 · 50 130 160 215

76.150 2.3 180 240 320 425 65 210 320 425 570 65 130 240 320
4.7 240 320 425 570 M 320 425 570 760 to 130 320 425
1 160 215 285 380 65 215 285 380 510 65 170 215 285

151.225 2.3 240 320 425 570 85 325 430 575 765 s5 170 320 425
4-7 320 425 570 760 ;65 430 575 765 1020 10o 170 425 570
1 200 265 355 475 80 270 360 400 640 80 210 265 355

226300 2-3 300 400 535 715 105 405 540 720 960 105 210 400 535
4.7 400 535 710 950 130 540 720 960 1280 130 210 535 710
1 240 ' 320 425 570 95 325 435 580 770 95 250 320 425

301-375 2.3 360 480 640 855 125 490 =5 870 1155 125 250 40 60
4.7 480 640 55 1135 155 650 65 155 154 15 250 640 855
1 280 375 50 665 110 380 505 675 900 110 290 375 500

376-450 2.3 420 565 745 995 145 570 760 1015 1350 145 290 560 745
47 560 750 995 1325 180 700 1015 1350 1800 180 290 750 995
1 280 375 500 665 110 435 580 775 1030 125 330 425 575

451.525 2.3 420 565 745 995 145 655 870 1160 1550 165 330 640 us
4.7 560 750 995 1325 180 870 1160 1545 2060 205 330 050 1150
1 280 375 500 665 110 490 655 870 1160 140 370 475 650

526.600 2-3 420 565 745 995 145 735 980 1305 1740 185 370 715 975
4.7 560 750 .995 1325 180 980 1305 1740 2320 230 370 950 1300
1 280 375 o 665 110 545 725 970 1290 155 410 525 725

601-675 23 420 565 745 995 145 820 1090 1455 1935 205 410 790 1090
4.7 560 750 995 1325 180 1090 1455 1935 2580 255 410 1050 1450
1 280 375 500 665 110 600 800 1065. 1420 170 450 575 800

676.750 2.3 420 565 745 955 145 900 1200 1600 2130 225 450 865 12C0
4.7 560 750 995 1325 180 1200 16CO 2130 2840 280 450 1150 1600
1 280 375 500 665 110 600 8000 lO 5 1420 105 490 625 $75

751adertr 2.3 420 ., 745 99 145 900 1200 1600 2130 245 490 940 1315
4.7 560 750 995 .25 180 1200 1600 2130 240 305 490 1250 1750

*VARIABLES (Applicable to single instrumentalist):

-Show or act(s) or vocalist(s).
-Admission, minimum, cover, entertainment or similar charge.
--Alternate or relief music (live) by an instrumentalist except in those cases where the alternate nusic

is provided solely at the time of a show or act(s).

·"VARIAsLEs (Applicable to two or more instrumentalists):

-Show or act(s).
-Admission, minimum, cover, entertainment or similar charge.
-Altemate or relief music (live) by a band or an instrumentalist except in those cases where the

alternate music is provided solely at the time of a show or act(s).

SiASONAI RATES

For seasonal licensees, the rates for periods up to four months of operation are 1,2 the annual rate, for ,ach
additional month the rate is 1,12 the annual rate. The seasonal rate will in no case be more than the annual rate.

COMPUTATION OF RATE FOR MIXED POLICIES

I. Compute rate. for the higher policy for the number of nights that the higher policy is in effect. The "higher
policy" is the policy which generates the highest rate for any one day.

2. Note total number of nights entertainment is provided.

3. Compute rate for the lower policy using the total number of nights entertainment is provided under both the
higher and lower policies.

4. Compute rate for the lower policy using the number of nights the higher policy is in effect.

5. Subtract rate computed in step 4 from rate computed in step 3.

6. Add rate computed in step I to rate computed in step 5 for total rate.

ISOM-121/4 c)
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Mr. KASTENMEiER. Mr. Chapin, will Mr. Oliver be your next wit-
ness?

Mr. CHAPIN. Yes, If it is permissible to you, I would like to use
BMI's time first with Mr. Oliver's statement, and then I think that
Mr. Frank Peewee King is probably not going to be here in time. I
would like to just read a small portion of his statement: And finally,,
with your permission, we had filed a supplemental statement that I
just want to submit for the record, if that is acceptable.

Mr. KASTENMEIER Without objection, statements by individual
members of the panel on behalf of your organization will be accepted
for the record.

[The prepared statement of Broadcast Music, Inc. follows:]
'STAIEMENT OF BROADCAST MUSIC, INC.

BMI (Broadcast Music, Inc.) is the largest of the U.S. performing rights li-
censing organizations, representing over 40,000 writers and publishers located
in every state. Most of the copyrighted music heard in America today is-licensed
by BMI.

The so-called jukebox exemption from payment of performance royalties was
enacted in 1909. It was unjustified at that time, and certainly is today. No one
seriously questions its inherent unfairness in 1975. Royalties are paid for all
other performances for profit. The jukebox industry should not be singled out
for a "free ride."

The anomaly of this situation is pointed up by the fact that in foreign countries
royalties are paid for performances on jukeboxes. It is strange that the composer
of Tennessee Waltz will be paid for a jukebox performance in Paris but not in
Nashville.

The real question then is not if the jukebox industry should pay but how
much they should pay.

Our position on the question cf what the jukebox royalty rate should be is
simply that there should not be a fixed statutory rate. The fixing of such a rate
should be left to the usual processes of orderly negotiation between the interested
parties, i.e., the performing rights associations on one h'and and theJ .presenta-
tives of the jukebox industry on the other hand. In this way, a true market
place value can be placed on the rights given to the juelbox opreators. This is the
way that rates are set for television, radio and most other users of music, and
for BMI this method has worked efficlently and in the best interest of all con-
cerned, the user, the creator and the public. There is no valid reason why the
jukebox industry should conti+nue to be treated differently from others in the
music field.

If Congress were to set a fixed royalty rate, such rate would necessarily be-
come outmoded as economic factors changed. Nor is a cost of living escalation
provision the answer becaua. other market factors both in the jukebox industry
and the music licensing field are constantly changing. Congress should stay
away from the rate making business. We should point out that Congress has
traditionally not taken it upon itself to legislate fixed rates. Generally, if rates
are fixed at all, it is the administrative agencies, and not Congress, which make
any rate determinations. As stated above, however, we do not favor even an
administrative agency being charged Faith this task. Such a Government agency
would inevitably mean increased administrative expense and therefore decreased
revenues to the beneficiaries of the amounts administered.

If Condress does adopt the above approach, in considering alternatives we
would urge that the Copyright Ro.3alty Tribunal periodically review that rate
in a manner which can take into account all appropriate factors. As we stated
above, there is no valid reason why the jukebox industry should be treated
differently from other users of music.

If the Congress does not adopt a "free market place" approach or-the Copyright
Royalty Tribunal apprGach, we submit that the $8 rate provided for in H.R.
2223 is a fai'r value in today's market place. It must be remembered that such
rate wv antained in the 1967 House of Representatives Copyright Revision
Bill. In eight years inflationary trends have certainly made any rates set in1967
outmoded. Not to mention the ever increasing amounts the jukeboxes charge.
Even in 1958 the Senate Committee on the Judiciary determined that a early
per box phyment of $19.70 would be reasonable.
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Furthermore, it is important to recognize how the $8 rate was arrived at in
1967. It was the result of a compromise worked out by the Copyright Office with
the understanding that this would remove one of the,last barriers to immediate
copyright revision. Thuis, the consideration was that the jukebox owners would'
begin paying in 1968 at the rate of $8 a box. Obviously.that consideration is
no longer valid because there has been no copyright revision bill, and, more im-
portant, the jukebox owners have not,paid anything during tLe past 8 years.

The above is in summariy form and we would be pleased to submit, in writing
or at a hearing, any additional comments or information which you, or your sub-
committee, may desire. We, of course, would like to reserve our right to comment
further as the legislative process on copyright matters unfolds in the 94th Con-
gress.

Mr. KASTENMEIER. The Chair should observe that 10 years ago-here
Mr. Herman Finkelstein, ir. Korman's predecessor, represented
ASCAP, and was it not Sydney Kaye who represented BMI for so
many years, both very distinguished people, but apparently they have
both retired in terms of actively representing the organizations.

Mr. KORMAN. Perhaps, Mr. Chairman, they just got discouraged.
I notice that the same spokesmen are continuing to appear for the
jukebox industry.

Mr. KAStENmEiER. Well, I should hope not.
Mr. Oliver, we will call on you.

TESTIMONY OF SY OLIVER, COMPOSER, ACCOMPANIED BY EDWARD
CHAPIN, GENERAL COUNSEL, BROADCAST MUSIC, INC.

Mr. OLIVER. Mr. Chairman .and gentlemen, my name is Sy Oliver.
I am an arranger/composer and orchestra leader. I wish to speak to
the removal of the jukebox exemption from payment for use of copy-
righted music.

May I interject here, I am not speaking to the fiscal details involved.
I am a writer. I do not have those facts at hand, and I am sure that
that will be taken care of. But I would just like to speak my own posi-
tion as a writer.

Gentlemen, this exemption was established by a law written in the
year 1909. One year before I was born and many years before the music
industry, as it exists today, came into being. And yet this law, written
in good faith but for another time and totally different circumstances,
still pertains.

I have been a professional musician since 1928. I was a member of
the Jimmie Lunceford Orchestra when it achieved international atten-
tion in the thirties, ranking in popularity with the great Duke Elling-
ton. Many of my compositions, as recorded by that orchestra, were
outstanding hits and are currently popular both in sales and radio
plays as well as jukebox plays. I am p)aid a riters royalties from record
sales, performance royalties from radio plays bu; nothing from 40
years of jukebox plays.

During the years 1939 through 1943 I composed and arranged for the
Tommy Dorsey Orchestra. Again many of my compositions such as
"Opus One" and "Yes Indeed ' became famous record hits. The latter
two, according to BMI performance records, each enjoyed more than a
million radio performances by the midfifties. A gain I was paid for
record sales, radio performance. Nothing for jukdbox plays which
exceeded radio plays many times.

After my Army service I became musical director for Decca Rec-
ords. Currently, I am leading my own orchestra for an extended en-
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gagement at the Rainbow Room in Rockefeller Center, New York

The foregoing is to establish that I am indeed involved in the prob-
lem at hand.

As a member of the Ji.-,mie Lunceford Orchestra, I begani record-
ing for the Decca Record Co. in 1934. It was about this time that the
situation with which le are faced today was born-the time when the
writers and publishers made a major sacrifice for the then infant juke-
box industry. More of this later.

It should be noted that at the time the law exempting jukeboxes from
payment for use of copyrighted music was written, there was no juke-
box industry as we know it. MacHines for playing records were to be
found in cafes and saloons along with roll-playing pianos but they were
the exclusive property of the proprietors-solely for the entertainment
of his customers. It is unlikely that. the proprietor ever realized the
cost of the machine from its revenue, certainly not a profit. Hence the
exemption. Gentlemen, the exemption was decreed because no profit
was being derived from the use of copyrighted music. That is not
the case today. Nor could the legislators of 1909 be expected to antic-
ipate the conditions existent in 1975.

So it was with the writers and publishers I mentioned earlier on.
Never dreaming in 1934 that the jukebox industry would become the
giant it is today, they agreed to reduce their royalty rate by 50 per-
cent which it remains today. to permit the sale of a 35-cent record as
opposed to the standard 75-cent price. This' 35-cent record was for the
benefit of the jukebox sales. Admittedly a shortsighted policy in hind-
sight. But, rightly or wrongly, the end result was, the tail is finally
wagging the dog. For today, I firmly believe that more profit is
made from the jukebox play of copyrighted music than any other
single source. For this the jukebox industr3 pays nothing, making the
copyright law as it exists meaningless. I do not believe the legislators
of 1909 intended this.

It should be noted that all other creative work produced by Ameri-
cans is protected by our copyrighted code.

For instance, books pablishedt for I)ublic sale but private use cannot
I be used in whole or even in part for purposes of profit such as movies,

TV, or stage plays without the permission of, and compensation to, the
owner of copyright or his agent.

Conversely, musical recordings employing copyrighted music and
similarly published for public sale but private use are being used
for purposes of profit by the coin machine operators with no return
to the owners of copyright. Much as though .IGM had made "Gone
With the Wind" without compensation to the owner of copyright.

So, on behalf of all writers and publishers, I ask for the removal of
the jukebox industry's exemption from payment for the use of copy-
righted music for purposes of profit-a contingency not anticipated
by the writers of the code of 1909 and still in effect.

Thank you.
[The prepared statement of Sy Oliver follows:]

STATEMENT OF SY OLIVER, REPREOENTIN" BROADCAST MUSIC, INO.

My name is Sy Oliver. I am an arranger/composer and orchestra leader. I wish
to speak to the removal of the jukebox exemption from payment for use of copy-
righted music.
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Gentlemen, this exemption was established by a law written Au the year nine-
teei hunderd and nine! (1909). One year before I was born and many years be;
fore the music industry, as it exists- today, came into being. And yet this lavw,
written in good faith but for another time and totally different circumstances
still pertains.

I have been a professional musician since 1928. I was a member of the Jimmie
Lunceford, Orchestra when it achieved International attention in the thirties,
ranking in popularity with the great Duke Ellington. Many of my compositions,
as recorded by that orchestra, were outstanding "hits" and are currently popular
both in sales and radio plays as well as jukebox plays. I am paid writers royalties
from record sales, performance royalties from radio plays but nothing from forty
years of jukebox plays.

During the years 1939 through 1943 I composed and arranged for the Tommy
Dorsey Orchestra. Again many of my compositions such as OPUS ONE and YES
INDEED became famous record "hits." The latter two, according to BMII per-
formance records each enjoyed more than a million radio performances by the
mid-fifties. Again I was paid for record sales, radio performance. Nothing for
jukebox plays which exceeded radio plays many times.

After my Army service I became musical director for Decca Records. Cur-
rently I am leading my own orchestra for an extended engagement at the Rain-
bow Room in Rockefeller Center, Newv York City.

The foregoing As to establish that I am indeed involved in the problem at hand.
As a member of the Jimmie Lunceford Orchestra, I began recording for the

Decca Record Company in 1934. It was about this time that the situation with
which we are faced today was born-the time when the writers and publishers
made a major sitcrifice for the then infant jukebox industry. MHore of this later.

It should be noted that at the time the law exempting jukeboxes from pay-
ment for use of copyrighted music was written, there was no jukebox industry as
we klnow it. Machines for playing records were to be found in cafes and saloons
along with roll-playing pianos but they were the exclusive property of the prop-
rietors ... solely for the entertainment of his customers. It is unlikely that the
proprietor ever realized the cost of the machine from its revenue, certainly not
a profit. Hence the exemption. Gentlemen, the exemption was decreed because No
Profit was being derived from the use of copyrighted music. That is not the case
today. Nor could the legislators of i90 be expected to anticipate the conditions
extant in 1975.

So it was with the writers and publishers I mentioned tarlier on. Never dream-
ing in 1934 that the jukebox industry would become the giant it Is today, they
agreed to reduce their royalty rate by 50% which it remains today, to permit
the sale of a 35 record as opposed to the standard 750 price. This 35X record
was for the benefit of the jukebox sales. Admittedly a short-sighted policy in
hind sight. But, rightly or wrongly the end result was-the tail is finally wag-
ging the dog. For today, I firmly believe that more profit is made from the juke-
box play of copyrighted music than any other single source. For this the jukebox
industry pays nothing, making ,he copyright law as it exists meaningless. I do
not believe the legislators of 1909 intended this.

It should be noted that all other creative work produced by Americans is pro-
tected by our copyright code.

For instance-books published for public sale but Private use can not be used
in whole or even in part For Purposes of Profit such as movies, TV, or stage
plays without the permission of and compensation to the owner of copyright or
his agent.

Conversely, musical recordings employing copyrighted music and similarly pub-
lished for public sale but private use are being used For Purposes of Profit by
the coin machine operators with no return to the owners of copyright. Much as
though MOCM had made Gone With The Wind without compensation to the owner
of copyright.

So-on behalf of all writers and publishers-I ask for the removal of the Juke-
box industry's exemption from payment for the use of copyrighted music for
purposes of profit. . .. a contingency not anticipated by the writers of the code
of 1909 and still in effect.

Mr. KASTENMIEER. Thank you, Mr. Oliver.
We shall ask questions after all the witnesses have concluded, and the

Chair will not attempt to identify the compositions or the accomplish-
ments and honors that may be represented by our very distinguished
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witr-ses. I assume the people are sufficiently aware of your accom-
plishments.

The Chair would also observe for the benefit of the subcommittee
that this morning we have three performante rights societies, which
for all practical purposes, represent 99 or more percent of the authors
and composers in America. And on the other economic side of the issue
there is one predominant organization, the Music Operators of
America, the association of jukebox operators. And also a representa-
tive of the manufacturers of those jukeboxes who will also, of course,
hal e an economic interest in the copyright and the question that we ere
disposing of, hopefully.

Mr. Chip Davis and Mr. Ciancimino. Or did you wish to withhold
until you determine whether or not Mr. King will arrive ?

Mr. CHAPIN. I have since heard that it does not look like he is going
to arrive, so with your permission, could I read portions of his state-
ment?

Mr. KASrEN3rEIER. Yes, you may. And because we are losing time, Mr.
Chapin, if you would do so as concisely as you can. I see it is a short
statement.

Mr. CHAPIN. It is a very short statement, and I do not propose to read
the first page and one-half which outlines who he is, what ht has
written and so forth. I will pick up in the middle of page 2 where he
gives his conclusions and which are also B13I's conclusion. And this, as
I say, is the statement of Mr. Frank Peewee King.

"Let us look at the economics of the coin machine business, particu-
1larly as it affects a songwriter. A record of 'Tennessee Waltz' sells for
$1.25. Of this, the writers, two of us, Redd Stewart and me make 1 cent.
Half to me, half to Redd. This is all the jukebox operators actually
pay writers for the songs they put into their machines; 1 cent per
machine. The jukebox operator gets at least a dime-10 cents-each
.time 'Tennessee ~Waltz' is played on his jukebox. Today's phonograph
records will play up to 1,000 times before wearing out completely. This.
means that it is possible for the jukebox operator to make at least $100
.per machine from 'Tennessee Waltz' from a record that he paid.$1.25
for, if he had to buy them retail and he usually doesn't. Out of this
Redd and I split 1 cent, one ten-thousandth of the take.

"The jukebox industry has grown by a half since writers last testi-
fied before the Congress 10 rears ago. This can hardly be true uf a so-
called suffering business. Over 750,000 machines are now in use. I keep
reading about video disks, and other entertainment devices that use
music now being perfected and readied for the market. Knowing the
business shrewdness and imagination of the coin machine people, I
know that good and prosperous use will be made of these machines. I
don't want any fliture coin machine use of music to be discounted, or
written out of a new law as it was out of the last one, the 1909 act we
have today.

"Jukebox operators should pay writers for the performances of their
songs. All other American users do, users in other countries do as well.
When an American song is played in a French jukebox the American
composer is paid for the performance. When the same song is played
on an American machine, he is not paid for the performance.

"TV stations and networks, radio stations and networks, ballrooms,
concert halls, restaurants, night clubs, skating rinks, background music

57-71G O- 7 - pt. ! : 26
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services, airlines and others pay for music, even though music is not
their only product. But music is the jukebox operators only product.
Yet the jukebox operator is the only one not paying writers and
publishers for music.

"WVhat we ask you to do is to pass a law that removes.the unfair
jukebox exemption. We ask you to fix a rate of payment that is fair,
just and proper. We ask you to undo years and years of free xiding
on the talent of songwriters. That's what I ask you to do on behalf
of the,40,000 writers and publishers in BMI for whom I speak."

[The prepared statement of Frank Peewe, King, follows :]

STATEMENT OF. FRANK PEEWEE KIzIO, REPRESENTING BROADCAST MUSIC, INC.

I am Frank Peewee King and I presently live in Louisville, Kentucky, being
born and raised in Wisconsin. I appear today representing BMI--Broadcast
Music Inc.-and also speaking for myself as a writer and a publisher

I have written and collaborated on 300 songs, or more. I have ·written such
songs as Tennessee Waltz, Slow Pokc, You Belong to Me and Bonaparte's Rc-
treat. All of these have been number one on the trade paper charts and all of them
are still available on 45-rpm discs for play by juke boxes.

In 1974 I was elected to the Country Music Hall of Fame in Nashville. That's
a great honor, equal to that when Tennessee selected my song to. be its state
song. That gave me a thrill, and I could understand how Rodgers and Hammer-
stein felt when Oklahoma honored their song.

I have been writing and playing professionally since I was 14 years old. My
dad was a polka player in Wisconsin and I grew up as a youngster with a con-
certina in my lap. That started nme writing country and folk and popular music.
I have written a lot of polka music as well. Now, polka music doesn't get played
on radio or television very much. But you can be sure thai it gets a good go
round on coin machines.

I am probably the only witness you are going to hear today who's been c.
longtime juke box customer It's a part of my way of life. I do a lot of touring
around the country, most of it by bus, going from one date to another with my
group. And every diner, bus station or truck stop we come to has a big, shining
and expensive juke box. I have put a lot of coins-nickels, dimes and now quar-
ters-to hear music--very often my own. But, although I have been a good
customer, and an even greater supplier of what once used to be called nickel
nabbing music--I have never gotten even one nickel back for the use of my
music.

Being a businessman as well as a composer I like to think out problems in
terms of economics.

Let's look at the economics of the coin machine ,business, particularly as it
affects a songwriter. A record of Tcnncsscc Waltz sells for $1.25. Of this, the
writers, two of us, Redd Stewart and me, make 1¢. Half to me, half to Redd.
This is all the juke box operators actually pay writers for the songs they put
into their machines. One cent per machine. The juke box operator gets at least
a dime-10 cents-each time Tcnncsscc Waltz Is played on his juke box. Today's
phonograph records will play up to 1,000 tiines before wearing out completely.
This means that it is possible for the juke box operator tu make at least $100.00
per machine from Tennessce Waltz, from a record that he paid $1.25 for-if he
had to buy them retail and he usually doesn't. Out of this Redd and I split one
cent-one ten thousandth of the take.

The juke box industry has grown by a half since writers last testified before
the Congress ten years ago. This can hardly be true of a so-called suffering busi-
ness. Over 750,000 machines are now in use. I keep reading about video disks,
and other entertainment derices that use nusic ,now being perfected and readied
for the market. Knowing the business shrewdness and imagination of the coin
machine people, I know that good and prosperous use will be made of these ma-
chines. I don't want any future coin machine use of music to be discounted, or
written out of a new,law as it was out of the last one... the 1909 act we have
today.

Juke box operators should pay writers for the performances of their songs. All
other American users do, users in other countries do as well. When an American
song is played in a French juke box the American composer is paid for the per-
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formance. When the same song Is played on an American machine, he is not
paid for the performance.

TV stations and networks, radio stations and networks, ballrooms, concert
halls, restaurants, night clubs, skating rinks, background: music services, air-
lines and others pay. tor music, even though music is not their only product. But
music is the juke box operators only product. Yet the juke box operator is the
only one not paying writers and publishers for music.

What we ask you to do is to pass a law that removes the unfair juke box ex-
emption. We ask you to fix a rate of payment that is fair, just and proper. We
ask-you to undo ears and years of free riding on the talent of songwriters. That's
what I ask you to do on behalf of the 40,000 writers and publishers in BMI for
whom I speak.

Mr. KASTENMrEIER. Thank you.
I note that our distinguished colleague on the Judiciary Committee

has joined our panel this morning, fMr. Mazzoli. And I am sure he would
like to have greeted Mr. Frank Peewee King who is presently re-
siding in Louisville had he been present.

Mr. MAzzoLLI. Thank you, Mr. Chairman. That is not the only reason
that I came this morning, but that was obviously one of the many. Mr.
King: is a very distinguished member of our community, and, recently
an inductee to the country music Hall of Fame. And as on-e '.ho still
has and for many years has had an interest in country music particu-
larly, Peewee King and Redd Stewart, who the gentleman just 'men-
tioned, are very important people in our community. And I remember
vividly as a young boy Peewee and Redd and Redd's brother and
others had an aggregation that was on television every week. and I
guess we all grew up as kids in the Louisville community knowing Pee-
wee King.

So if 1 happen not to see him today, if you will please convey to him
my best wishes.

Mr. CIIAPIN. I certainly will,
Mr. MAzzoLT. Thank you, Mr. Chairman.
Mr. KASTENIEIER. The Chair would also like to observe that Peewee

King notes that he was born and raised in Wisconsin.
Mr. MAZZOLI. I wish you had not said that. Does the chairman have

any connection with the State of Wisconsin ?
Mr. PATTISON. We hum the "Tennessee Waltz" a lot up in New York.
Mr. KAsrTENXEER. Next, the Chair would like to call on Mr. Chip

Davis.
[The prepared statement of Louis F. (Chip) Davis follows:]

STATEMENT OF CIIP DAVIs

Mr. Chairman, Members of the Committee: I have been invited to testify on
behalf of SE'SAC Writers. I am a young and very new writer in the industry
and even though having three country western hits, this year I still find It
difficult toJnake a living as a writer. Thib makes the juke box issue a very impor-
tant one to me and also to my co-writers and colleagues.

A writer's income is derived from portions of publishing, portions of mechan-
ical licenses and performance royalties. In each cawe, the product has been per-
formed or issued with the intent of making money, ur in other is ords performance
for pay; and in each case a certain allotment or portion (royalty) is paid Ot the
people who created the product.

It would seem to me that the juke box is a valid vehicle of and for public
performance for pay, and that a provision should be made on the behalf of the
creators of the product being sold on the juke boxes, to receive payment for
the use of their creations.

The 1967 agreement between the juke box industry and performing rights
societies certainly Is an improvement, bu' in my cpinion, would be more viable if
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the eight dollar ($8.00) per box fee were subject to periodic review due to the
cost of living increase.

Another strong point in favor of juke box royalties is related to publishing.
Many of the new, young composers are trying to set-up publishing companies
and cash flow from juke box royalties would aid in developing new talent and
promoting new writers.

It is evident that the juke box operators have been making profit from the
use of music for many years without having to pay tlie creators of that music
any royalty. I strongly support the moral obligation to pay monies to the gen-
erators of projects when the projects are being used in mony,--making ventures.

TESTIMONY OF LOUIS F. (CHIP) DAVIS, COMPOSER

Mr. CIANcI3rINo. Mr. Chairman, I would like to briefly introduce
Mr. Chip Davis, an author and composer who has been affiliated with
SESAC for the last few years, and who would like to say a few words
about the jukebox issue.

Mr. Davis is the composer of all of the music currently contained
on the No. 1 country album today, called W'olf Creek Pass. IIe has
written every number on that album. lIe has recently had three of his
songs released as singles, 2 of which were among the to p 10 on the
country charts, and the third of which is climbing the charts at' the
present time.

In addition, Mr. Davis is the recipient of a Cleo Award for 1974 as
an author of a regional commercial.

Gentlemen, you have heard from the distinguished Aaron Copland,
,nd you have heard from the well versed Sy Oliver, and I now pre-
sent a young and very talented author and composer, Mr. Chip Davis.

Mr. KASTENMEIER. Mr. Davis.
Mr. DAVIS. Mr. Chairman, members of the committee. I have been

invited to testify on behalf of SESAC writers. I am a young and very
new writer in the industry and even though having three country
western hits, this year I still find it difficult to make a living as a
writer. This makes the jukebox issue a very important one to me and
also to my cowriters and colleagues.

A writer's income is, derived from portions of publishing, portions
of mechanical licenses, and performance royalties. In each case, the
product has been performed or issued with the intent of making money,
or in other words, performance for pay; and in each case a certain
allotment or portion-royalty-is paid to the people who created the
product.

It would seem to me that the jukebox is a valid vehicle of and for
public performance for pay, and that a provision should be made on
the behalf 6f the creators, of the product being sold on the jukeboxes,
to receive payment for the use of their creations.

The 1967 agreement between the jukebox industry and performing
rights societies certainly is an improvement but, in my opinion, would
be more viable if the $8 per box fee were subject to periodic review due
to the cost-of-living increase.

Another strong point in favor of jukebox royalti .s,related to pub-
lishing. Many of the new, young composers are t -* to set up pub-
lishing companies and cash flow from jukebox roi iLtes would also
aid in developing new talent and promoting new writers.
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It is evident that the jukebox operators have been making profit
from the use of music for many years without having to pay the cre-
ators of that music any royalty. I strongly support the moral obligation
to pay moneys tothe generators of projects whenwthe projects are being
used m moneymaking ventures.

Mr. I~ASTENBEIEIR. Thank you, Mr. Davis.
Mr. Ciancimino.
[The prepared statement of Mr. Ciancimino follows :]

STATEMENT OF ALBERT F. CIANCIMINO, COUNSEL FOR SESAC, INc.

MIr. Chairmnan, members of the Committee, my name is Albert F. Ciancimino,
and I am a member of the New York Bar and counsel to SESAC Inc. in New
York.

Until now, you lave heard from several distinguished authors and composers
on what they think of Sections 116 and 801 of H.R. 2223. I have the privilege
of being the only attorney testifying on behalf of the performing rights industry.
As such, perhaps a brief review of the history of the jukebox issue is in order.

Tihe Copyright Law of 1909 does exempt jukebox operators from the payment
of performance royalties. This anachronism and inequity in our existing law
continues to the present day. Extensive hc..ilgs were conducted in the 80th, the
82nd Congress, the 83rd, the 85th and the 86th on the use of musical compositions
on coin-operated machines. Finally, the 88th Congress, in.1963, a bill was reported
by the full Committee on the Judiciary of thle House of Representatives to remove
the jukebox exemption. However, the 88th Congress adjourned before the bill
was cleared by the Rules Committee for House Action. In 1967, the House did
pass a bill (H.R 2512) which provided for an annual compulsory license fee
of $8.00 per -box. H.R. 2512 was not enacted. In subsequent considerations of
the jukebox issue, the Senate created a Copyright Royalty Tribunal to review
all rates fixed in the statute. However, by amendment td Section 801, the $8.00
jukebox fee was removed from the scope of the Tribunal's authority and this
is where we stand today. a

At this point, some questions come to mind: What makes the jukebox industry
so special? Why does such an obvious public performance for profit continue
to go uncompensated to this day? Further, why does this industry need to have
a fixed rate provided by Congress? And further still, why should this fixed rate,
of all the fixed rates in H.R. 2223, be placed beyond the scope of the Royalty
Tribunal's authority? These are difficult questions for someone like Chip Davis
to understand, and these are the difficult questions that we are posing to this
Committee today.

There is no compelling economic necessity for having a jukebox rate frozen
into the statute. The fixing of such a rate should be left to the ordinary processes
of bargaining in a free marketing. It is only in this way that a true value
can be placed on the rights granted to jukebox operators by the performing
rights organizations. This is the way it is dbne with almost every other industry
which relies upon music, and the jukebox industry has no unique attributes which
would require different treatment. The disadvantages 'of a statutorily fixed
royalty rate should be obvious. One need only be reminded that the original
eight dollar rate was contained in the 1957 IIouse of Representatives Copyright
Revision Bill. If that Bill had become law, we would have had 18 years of infla-
tionary erosion which would have reduced the value of the eight dollar fee
considerably and rendered it out.moded in comparison to modern-day values and
prices.

However, should Congress choose to place fixed rates in the revision bill in
certain areas, we see no reason to exclude the jukebox rate from the authority
of the Copyright Royalty Tribunal. In Section S01, a Copyright Royalty Tribunal
would be created to make determinations concerning the adjustment of certain
copyright royalty rates-in particular, the rate for cable television in Section
111, and the rate for compulsory mechanical licensing of phonograph records in
Section 113. As H.R. 2223 is presently constituted, the jukebox royalty of $8.00
per box will be the only fixed royalty rate which would not be subject to revision
by the Royalty Tribunal. We submit that there is no reason whatsoever for
such special treatment to be accorded to the jukebox industry. Any arguments
of economic erosion or declining business trends put forth by the jukebox industry
should be left to the sound discretion of a Royalty Tribunal in the periodic
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review of the jukebox rate. The Tribunal would relieve Congress of the burden
of making the necessary studies to determine whether a periodIc adjustment of
the jukebox fee would be justified.!

In the event, however, that Congress-chooses to exclude the jukebox royalty
rate from' the Tribunal's authority, may we submit that the eight dollar fee
per box is woefully inadequate. It was inadequate in 1957 and is even more so
today. If subject to review by the Tribunal, we would be willing to adhere to
the $8.00 fee agreed to in 1967 on the floor of the house. If the jukebox fee is
not made part of the authority to review rates given to the Copyright Tribunal,
we would urge that inflationary trends since the 1967 agreement of $8.00 per
box be considered and that the fee be raised accordingly in order to reflect such
trends.

In conclusion: We reiterate our longstanding Copposition to the inclusion of
a fixed royalty rate in the statute for the Jukebox industry. However, should
a fixed rate be included in the statute, with a means for review by the Copyright
Royalty Tribunal, we would adhere to the $8.00 fee agreed upon in 1967. If
there be no provision for review by the Copyright Royalty Tribunal, we would
hope that Congress would recognize the inequity of the $8.00 fee and consider
inflationary trends since 1907 in order to arrive at a more equitable statutory
royalty rate. This would, to some small degree, compensate for the free use of
music by jukebox operators since the 1967 compromise.

TESTIMONY OF ALBERT F. CIANCIOIINO, COUNSEL FOR SESAC, INC.
Mr. COANcimINO. Mr. Chairman and members of the committee, I

am Albert F. Ciancimino, and I am a member of the New York bar
and counsel to SESAC Inc. in New York.

Until now, you have heard from several distinguished authors and
composers on what they think of sections 116 and 801 of H.R. 2223. I
have the privilege of bei. g the only attorney testifying on behalf of the
performing rights industry. As such, perhaps a brief review of the
history of the jukebox issue is in order.

The copyright law of 1909 does exempt jukebox operators from the
payment of performance royalties. This anachronism and inequity
in our existing law continues to the present day. Extensive hearings
were Sonducted in the 80th, the 82d, the 83d, the 85th, and the 86th
Congress on the use of musical compositions on coin-operated ma-
chines. Finally. in the 88th Congress, in 1963, a bill was reported by
the full committee on the Judiciary of the HIouse of Representatives
to remove the jukebox exemption. However, the 88th Congress ad-
journed before the bill was cleared by the Rules Committee for House
action. In 1967, the House did pass a bill, lI.R. 2512, which provided
for an annual compulsory license fee of $8 per box. H.R. 2512 was
not enacted. In subsequent considerations of the jukebox issue, the
Senate created a Copyright Royalty Tribunal to review all rates
fixed in the statute. However, by amendment to section 801, the $8
jukebox fee wan removed from the scope of the tribunal's authority
and this, gentlemen, is where we stand today.

At this point, some questions come to mind: What makes the jukebox
industry so special? 'Why does such an obvious public performance
for profit continue to go uncompensated to this day? Further, why
does this industry need to have a fixed rate 1,rovided by Congress?
And further still, why should this fixed rate, of all the fixed rates in
H.R. 2223, be placed beyond the scope of the Royalty Tribunal's au-
thority? These are difficult questions for someone like Chip Davis
to understand, and these are the difficult questions that we are posing
to this committee today.

There is no compelling economic necessity for having a jukebox rate
frozen into the statute. The fixing of such a rate should be left to
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the ordinary processes of bargaining in a free marketplace. It is only
in this way that a true value call be placed on the rights granted
to jukebox operators by the performing rights organizations. This
is the way it is done with almost every other industry which relies
upon music, and the jukebox industry has no unique attributes which
would require different treatment. The disad:anteges of a statutorily
fixed royalty rate should be obvious. One need tnly be reminded that
the original $8 rate was contained as far back as in the 1957 House
of Representatives copyright revision bill. If that bill had become
law, we would have had 18 years of inflationary erosion which would
have reduced the value of the $8 fee considerably and, in fact, rendered
it outmoded in comparison to modern day values and prices.

However, should Congress choose to place fixed rates in the revision
bill in certain areas, we see no reason to exclude the jukebox rate from
the authority of the Copyright Royalty Tribunal. In section 801, a
Copyright Royalty Tribunal would be created to make determinations
concerning the adjustment of certain copyright royalty rates-in
particular, the rate for cable television in section 111, and the rate
for compulsory mechanical licensing of phonograph records in section
113.

As H.R. 2223 is presently constituted, the jukebox royalty of $8
per box will be the only fixed royalty rate which would not be subject
to revision by the Royalty Tribunal. We submit that there is no reason
whatsoever, and I would like to emphasize, no reason whatsoeve;,
for such special treatment to be accorded to the jukebox industry. Any
arguments of economic erosion or declining business trends put forth
by the jukebox industry should be left to the sound discretion of a
Royalty Tribunal in their periodic review of the jukebox rate. The
Tribunal would relieve Congress of the bulden of making the neces-
sary studies to determine whether a periodic adjustment of the jukebox
fee would be justified.

In the event, hos ever, that Congress chooses to exclude the jukebox
royalty rate from the Tribunal's authority, and i e hope this will not
be the case, may we submit that the $8 fee per box is woefully inade-
quate. It was inadequate in 1957 and is even more so today. If sub-
ject to review by the Tribunal, we would be willing to adhere to the
$8 fee agreed to i,. 1967 on the Floor of th3 House. If the jukebox
fee is not made part of "'he authority to review rates given to the
Copyright Tribuna l, we i ald :rge that inflationary trends since the
1967 agreement of $S pn. box be considered and that the fee be raised
accordingly in order to reflect such trends.

In conclusion, iMr. Chairman and members of the committee, we
reiterate our longstanding opposition to the inclusion of a fixed royalty
rate in the statute for the jukebox industry. tHowever, should a fixed
rate be included in the statute, with a means for review by the Copy-
right Royalty Tribunal, we would adhere to the $8 fee agreed upon in
1967. If there be no provision for review by the Copyright Royalty
Tribunal, we would hope that Congress would recognize the inequity
of the $8 fee and consider inflationary trends since 1967 in order to
arrive at a more equitable statutory royalty rate. This would, to some
small degree, compensate for the frec use of music by jukebox operators
since the 1967 compromise.

Thank you.
Mr. KASTENIzEIER. Thank you, Mr. Cia ncimino.
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On page 2, you meant rather than 1957. 18 years of inflationary
erosion concerning the IIouse coppyright revision bill, yoh meant 1967,
8 years?

Mr. CIAigcinNo. No, I did not, Mr Chairman. It goes as far back
as 1957, and I think the first mention of $8 as the fee is contained in
1957.

Mr. KASTENMImER 1957?
Mr. CLANCIMINO. Yes, Mr. Chairman.
Mr. KASTENIrEIER. Mr. Chapin, you mentioned that today BMI

authors and other authors get a perforilance royalty on French juke-
boxes. How is that computed, how is that arrived at, what formula
do the French employ, as an example ? Do you happen to know ?

Mr. CHAPIN. I think it is on a per box fee, and I might add that the
rates vary anywhere from $60 to $80 per box, so that we are talking
about a much higher rate than is being considered here.

IMr. IASTEN3rEIER. Mr. Korman, if the present bill were enacted into
law, by what percentage would the total revenues of authors and com-
posers represented by the three performance rights societies be more
or less increased by virtue of the $8 a box royalty, if any ?

Mr. KonRTAN. Mr. Chairman, that is hard to say. It appears, if you
assume 500,000 jukeboxes in use, which is the number mentioned in
September 1974 when the Senate was debating this question-

Mr. KAS1EN'MEIER. I ant willing to assume the $4 million a year
figure mentioned by Mr. Copland.

Mr. KORmAN. Well, at $4 million, the question would be what should
be involved in collecting it and how much would it cost to distribute it ?
That is to say, if this money is to be paid to the Copyright Office,
assuming it just funnels through that Office, ASCAP, BMI, and
SESAC, for example, under the antitrust provibions in the section, if
they can agree quickly among themselves how that should be split
that would be one thing. I think ASCAP's gross revenues are approxi-
mately $80 million per year. I believe BMT, which in its statement
describes itself as the world's largest performning rights society, col-
lects about between $40 and $50 million a year. Mr. Chapin can, I am
sure, furnish the figure. As to SESAC, Mr. Ciancimino knows I am
sure that it is a couple of million dllars. On the arithmetic, that is $4
million added to that total of approximately $130 million. It is not a
very, very large sum of money, Mr. Chairman. But this problem is a
probletl philosophically and it does create problems for us as we have
said .on the international scene. Foreign societies try to work special
arrangements in their contracts with us because they say you do not
collect on jukeboxes and we pay you for those uses. Aind frankly,
Mr. Chairman, I lo not know what tIhe cost of distribution to composers
and authors would be.

Mr. Mercer's statement says that we do not have current hard data,
so that we really cannot propose a reasonable fee. We do not know what
it ought to be. But we do think we ought to sit down with these people
and find out what it should be.

It is simply incredible to me that a business which generates a half
a billion dollars a year, selling nothing but performances of music,
and incidentally, they do not pa.y anytlialg, the record manufacturer
pays the record royalty, the mechanical fee for the right to manufacture
the records, that is not paid by the jukebox industry. Sure, some of the
money flows to the composers because they buy the records.
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On the other hand,,they also resell a lot of those records, and I do
not know how you quite weigh that. They sell theiir records, they aret
not all, by any means, worn out when they leave the jukeboxes, and
they resell them as used records. But the economics of this data really
have not been submitted and we sa, that we do not know what a fair
fee should he. But we would like to find out.

Once they are obligated to pay it is my conviction that a fair agree-
ment-will be worked out.

hMr. KASTEN1EIER. Let me ask you this, Mr. Korman, if a tribunal
were provided for in the statute as the Senate committee provided, and
realizing the music operators are businessmen who want to know with
as much precision as possible what the liability would be, the tribunal
would tend to open end that. They coald not rely on the $8 a year or
any other figure as of July 1, 1977. What would happen? Up to that
point, it would have been $8, and at that point I assume the perform-
ance rights societies would make a proposal to raise the amount to
x number of dollars, maybe $10 or $11, and if that is not agreed to,
it would be submitted to the Register of Copyrights, who would submit
it to the royalty tribunal under section 801. And what would be the
allegations, and how would the determination be made as to what
annual rate would thereafter be charged ?

Mr. KORMAN. Mr. Chairman, I do not think anyone knows precisely
what the answers to those questions are. I think this: that under this
bill, the act would become effective on January 1, 1977.

Mr. KAISTENmnEIER. Janualr 1.
Mr. KORMAN. On July 1, 1977, under section 802(a) the Register of

Copyrights is to cause to be published in the Federal Register notice
of commencement of proceedings for the review of the royalty rate
specified in section 111 and 115, and we would hope that would be
changed to add 116.

Now, the Senate committee report indicates that this is intended to
be a review. This is at page 203. Thisjis intended to be a review of the
rates specified, of all of the statutory rates specified in the act.

Now, the machinery is not spelled out in very great detail, but I
would anticipate, Mr. Chairman, that whiat would happen is this: We
would sit down with the MOA or some committee of jukebox operators
authorized to speak by the iMOA and what we would do, as in the
radio industry, for example, the National Association of Broadcasters,
NAB, appoints a committee to negotiate with us. They advise us,
through their counsel, that they are authorized to represent such and
such stations. With those that are not represelnted we sign an extension
agreement providing that the licenses be extended subject to retroactive
adjustment when agreement is reached. As I have said, we have never
had to go as far as having a court hearing on the merits.

Here I think we would try to sit down with an MOA committee
and try to work something out, because as the chairman points out, it
would be quite a risk for the MIOA to go into arbitration on the $8 fee
if they can ,vork out a deal that they can agree is reasonable. And there
would be it risk. They would know more about it then than we do be-
cause they know what the profits are. For example, they said they oper'
ate several businesses. They put it in terms of not being able to survive
economically operating only the jukebox part of their business. I do
not know whether that is true or not.
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But, you get the problems of different businesses getting mixed up
in one operation, or trying to separate out what is really the profit from
jukebox aspects of the business.

Mr. IKASTENEIER. Let me say that that is an important revelation,
because if the criterion is profits of the jukebox industry, that is one
thing. If it is, as has been alluded to by some of the other witnesses,
cost of living,;-or erosion over a period of time and the value of a set
affiount, fixed at a figure, that is quite something else.

Mr. KORMAN. It is not profits in any other area, -Mr. Chairman, it is
the value.of the right. But you see, in all other areas 3 ou have a history.
The radio industry was paying at one time. the local radio stations were
paying ASCAP 21/4 percent, from 1941 throughl 1958, and they came in
with a committee of the NAB, and they petitioned the court to reduce
the rates. And they said we have been hit, and this was in 1959, by the
full impact of television, and the recession of the fifties, and they said
we ought to get a rate reduction. And anyway, ASCAP is doing very
well with their new television incomes. Andl N e sat around the table and
we worked out a reduction from 21/4 to 21/8 percent, and agreed on ways
to resolve some of the accounting problems.

Incidentally, the history in radio has been that the rateb have gone
down. The ASCAP rate is now 1.725 percent, and it was not too Tong
ago it was 21/ percent. And this provision, MIr. Chairman, does not just
provide for the rates to be increased. If the jukebox industl'y can come
in and show that they are hurting, and $8 is too much, they can get the
rates reduced. We think they put tup such a fuss, frankly, because they
are concerned that a fairminded arbitrate. . panel i ould come up witfh
a higher figure. ]We think they would too, and we think they should if
that is what the facts justify.

Now, you say on what basis. Not profitability, but fair returni com-
pared to other things. What do ASCAP, BMAI, and Sesac charge when
they license a restaurant and the owner buys his records, and plays the
music for the benefit of his patrons and he has to pay a license fee? And
how does that relate to what he will be charged when the public pays
for the music ?

Mr. KASTENrMEIR. Thank you. I'm going to yield.
Mr. DRIN.N. iMr. Chairman ?
Mr. KAST.EN.IEER. The gentleman from IMassachusetts.
Mir. DRINAN. Just a point of information at this point. Would you

tell us the arrangement with 'IMuzak ?
Mr. KORMAN. Muzak is a background music service which provides

simultaneous performances, either over leased telephone wires or by
means of a subchannel of the F1M broadcast, to subscribers who pay
Muzak a fee. Under one agreement we grant .fuzak locally-it is a
franchised operation, they have Muzak operators, let us say, in Boston
and New York and so forth, and ASCAP has one agreement, and the
same is true I believe for BMI and SESAC, they each have oi.e
agreement with each Biuzak operator which authorizes the Muzak
operator to license each subscriber. And in turn, the license fee paid
for that license for the subscriber varies. They may be factories, doc-
tors' offices, barbershops, restaurants, all kinds of users. The way the
ASCAP agreement works. if it is what we call an industrial type of
premises, a place that ASCAP representatives would not themselves
find-an office or factory, which the public is not admitted to it, the
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fee is 31/2 percent of what the subscriber pays to Muzak. If it is a
public type of place, such as a restaurant or shop, the last agreement
was $27 per year, but a special and lower rate exists for shopping
centers where the first unit was $27 and additional units were $15 each.
But those rates are now subject to one of these court proceedings where
we !lave not moved for several years. We do not try to make these ex-
pensive; in fact, we try to keep them cheap, and they are cheap. We
have not moved for several years, and3 r. Patterson can confirm this,
he represents the Seeburg people who have a background nlusic-service,
because of the case that was brought testing the question of whether
the old Buck v. Jewell LaSalle Realty Co. is still good law, and the
Muzak operators say that they suffer competition from the people who
install their own radios, and then ]hook up loudspeakers and play music
in that fashion. Muzak says since they (the radio users) do not have to
pay an ' since the cable cases were decided by the Supreme Court; if
they not have to pay and Muzak does, the ASCAP fee for Muzak
should be reduced. TWe do not agree. But prior to asking the judge to
decide whether Muzak's argument is relevant, we have agreed to hold
off the Muzak and Seeburg proceedings until the Supreme Court de-
cides the case that was argued last April, 20th Century 7usic Co. v.
Aiken.

Mr. KASTEN3rEIER. The gentleman from California, Mr. Danielson.
Mr. DANIELSON. I have just a few questions. As to ASCAP, BMI and

SESAC, it is my understanding that these are at least similar organi-
zations. Am I riglht or wrong on that?

Mr. CIANcCImINO. That is correct, Mr. Danielson.
Mr. KORMnAN. That depends on what you mean by similar, but for

this purpose, yes.
Mr. DANIELSON. I am not interested in splitting hairs. Some of

you are not engaged in packing corned beef, but you are all engaged
in licensing the performance of musical composition, is that correct?

Mr. CLiANCImINo. That is correct.
Mr. KORMAN. Yes.
Mr. CHAPIN. Yes.
Mr. DANIELSON. Would the $8 per machine, and I know none of you

agree with that, but I have got to have something to talk about, with
the $8 per machine per year fee be payable to each of the three, ASCAP,
B?.I and SESAC, or is it'to some of them or is there one fee to all of
them, and in the latter event, which I think is probably true, because
I see a nodding of a very knowledgeable head in the background, then
I would like to know what kind of an arrangement do you have to
divide up that fee?

Mr. KIonr.AN. We have never had the pleasure of having to make
such an arrangement because we have never collected the fee.

Mr. DANIELSON. I will stipulate to that now, but now if you can
tell me how you would do it I would appreciate it.

'r. Kon3r.s-X. WTell, if I may first, Mr. Danielson, what we would do
I think is to have a surve,] made, on a sample basis, because there are
so many performances going on all the time by so many jukeboxes,
and we would tty to reach an agreement among ourselves as to what
share each of the three organizations is entitled to based on what is
being used in the jukeboxes.

Mr. DANIELSON. I see. Can a writer of music, a performer for the
record, can he belong to more than one of these three organizations?
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Mr. KoRPAN. You say a performer, and you are speaking of a com-
poser or an author of lyrics at th~s point, not the person who performs
unless he also writes the work.

Mr. D~AMNtON. We had one excellent presentation from Sy Oliver,
and in two and a half pages he got right down to the nuts of ie.
Let me ask you this: Does Mr. Oliver belong to more than one of
three?

Mr. Ou0Vm No. I belong to BMI.
Mr. DANIELSON. So your compositions would be handled through

BMI and not thro.gh the others ?
Mr. OERm. That is right.
Mr. COANCIMINo. Mr. Danielson, if I may ?
Mr. DANIELSON. Sure.
Mr. CIACIxINO. The writer only belongs to one of the three organiza-

tions. Each of the three organizations represents their own repertoire
of music and a writer cannot belong to more than one, because then it
would result in certain crossover rights, and duplication of rights.
So generally if a writer is affiliated with BMI, all of the music he corn-
poses is represented under this agreement with BMI, through BMI,
and the same holds true for ASCAP and SESAC.

Mr. DANIELSON. NTOW, if BMI had granted a license to some public
place where a performance was had, that licensee could utilize the BMI
family or repertoire ?

Mr..CrANcIri'No. That is correct.
Mr. DANIELSON. Would that licensee probably also have a license

from ASCAP?
.Mr. CrANcImrNo. I think maybe I might be able to take a shortcut

here, Mr. Danielson. Any user of music on a substantial basis will nor-
mally have agreements with the three performing rights organizations.
This means whatever music he utilizes, he is pretty confident that this
music will be covered under one of the three licenses, so that in the
main he is licensed to perform just about any piece of music that is
written today.

Mr. DANIELSON. Now then, in the event that a jukebox operator, be-
cause really that is the thrust of the presentation today, jukeboxes, and
the event a jukebox operator were brought utrader the law, it would
seem highly probable that he would listen to all three organizations.

Mr. C.IANCIMINO. Yes. The way the present bill reads he would pay
his $8 into a central area; namely, the Register of Copyrights or to
some other designated agency and that $8 would be for all of the music
that he would use on that box for 1 year. And the $8, as Mr. Korman
alluded to before, would either be divided on a voluntary basis between
the three organizations, or upon failure to reach ..n agreement there
would probably be some kind of determination that would have to be
made.

Mr. DANIELSON. But it would not be in the licensee that would deter-
mine what the allocation would be?

Mr. CIANxcIINO. That is correct.
Mr. DANIELSON. He would simply buy his three licenses?
Mr. KonraN. One license.
Mr. CrANcIrINO. One license with the $8 being distributed among

the three performing rights organizations.
Mr. DAmELSON. I see. One question only remaining. I believe in Mr.

Copland's statement he said something to the effect that there were
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500,000 jukeboxes in operation in 1938. And I think Mr. King's state-
ment showed something like 750,000 in operation currently. Is that
about the correct figure ?

Mr. CHAPIN. Yes; so far as we know.
Mr. DANIELSON. OK. Thank you very much.
Mr. KASrENEIEIR. The gentleman fromn Massachusetts, Mr. Drinan.
Mr. DRINAN. Thank you, Mr. Chairman.
In Mr. King's statement it is stated here that when an American

song is played on a French jukebox the American composer is paid
for the performance. W ould somebody want to respond on how much he
is paid, and how is this done?

Mr. KASTENamEIER. I asked Mr. Chapin that.
Mr. CHAPIN. Yes. I had said that in the foreign countries the jukebox

rate, and I am quoting here from an article in Variety where it says
depending upon the country it ranges from $50 to $250 annually.

Mr. DrI.NN. Is that then pursuant to copyright laV, Jr international
law ? Tell me the mechanics of how that is done, and who establishes
the rate and so forth ?

Mr. CIIAPIN. IWell, it would be a rate between the performing rights
society in that country that would be worked out by agreement with
the local user.

Mr. DRIs.AN. Is there any usefulness in pursuing the legal machin-
ery by which they do it and try to say that if virtually all other na-
tions, I take it, or many nations do that, that the United States also
should do it? I mean, do you people support that argument that we
should internationalize copyright insofar as possible' More and more
American music is being played all across the world, and can we learn
something, in other words, from the example of foreign nations?

Mr. CHIAPIN. Well, yes. And I think most of the people here today
have pointed to this inequity whllere the foreign people get compen-
sated, but there is no compensation here in the United States.

Mr. CIANCIErINO. If I might add, further, I think we also might
learn, I would hope, from the situation which exists in most European
countries where the fee that is negotiated is paid directly to the per-
forming rights organization, and there is no dilution of fees through
any kind of tribunal or agency that would be required to dispense it.

Mr. DRINt.N. Well, that fee is not set by copyright statute in the
foreign country ?

Mr. CIANCIMINO. No; this is done by negotiation, but in most of the
countries the performing rights organizations are either to some ex-
tent controlled by the government or v-ery heavily regulated by the
government. But again, the moneys go directly from the user to the
performing rights organization.

Mr. DRINAN. Thanlk you. Another question, anticipating the testi-
mony later on of Rlusbell 3aNN dsley of the Music Operators, hie suggests
something on pag 6, that they oppose any fee for registration of juke-
boxes. Is that a real possibility, that somebody propose that there be
registration of jukeboxes?

Mr. KoRMArN. That was in the bill. It is in the Senate bill I think,
and they want to amend it and take it out. Their foot slipped when they
were getting themselves out from within the tribunal.

Mr. DRINAN. Would you people react to it?
Mr. Konr.AN. Well, what it means is that this $4 million they would

pay in gets distributed after the Copyright Office takes off the cost of
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administering the money, and this..50 cents as I understand it, was
supposed to represent part of the handling cost. So really the question
is who bears that 50 cent per machine cost, the jukebox people or the
composer.

Frankly, I had not focused on it. It seems to me that we have stayed
by the $8, and I do not remember how the history of'the 50 cents thing,
hew that got in there. Now, Mr. Chairman, I wish Mr. Finkelstein were
hele because he has a marvelous recall on these things, but it does make
a 50 ecents difference on a machine, and either the jukebox people or
the composers pay it.

Father Drinan, going back to 1965, there 7Were hearings, and on page
200 of part 1 of the hearings held by this committee there is a reference
to the amounts that are paid abroad. This is a jukebox source, a Bill-
board article quoting Mr. Gordon, who then was the head of the See-
burg Corp., Jack Gordon, president of Seeburg Corp. This is a reprint
from a story in Billboard of May 15, 1965. Mr. Gordon is quoted as
saying:

Jukebox vperators do pay performance royalties in other countries, with French
operators shelling out up to $480 per year per machine, British operators getting
hit with up to $300 per year per machine and Gernian operators being tapped up
to $300 per year per machine.

This was an article attempting to stir up support for the jukebox
fight by pointing out how much it might cost if that bill went through.
Compare those numbers in the hundreds of dollars with the $8 we are
willing to accept. And, Mr. Chairman, in terms of your question be-
fore expressing concern about how a fair fee would be determined by
an arbitrator or panel of arbitrators which could be $300 or $400 per
year, and would that drive the jukebox industry out of business? I do
not think that arbitrators operate that way. They would know the econ-
omic impact of the fee. And while profit as such would not be their
test, they surely would not fix a fee which would drive anyone out
of business. The world just does not work that way.

Mr. DRINAN. Thank you 'ery much. I have no further questions at
this time.

Mr. KAsTENn EIER. The gentleman from New York, Mr. Pattison.
Mr. PAmTsoN. I am just interested in one aspect of this. With the ra-

dio stations each of your organizations will have an agreement with a
particular radio station, is that right ? And you do not charge on a per
time use of the music, or do you ?

Mr. KORMAN. No.
Mr. CIANoIzINo. No.
Mr. PAmTrsoN. It is a percentage of their gross ?
Mr. KoarAN. Essentially, Mr. Pattison, it works this way: it is a

net, it is a percentage of a net figure, and it works out to be for the local
radio stations, ASCAP, BM'I and SESAC taken together I think some-
thing like probably two to two and a half percent of their gro-s.

Mr. PArTIsoN. If they play the Tennessee Waltz all da) long, it comes
out the same?

Mr. KORMAN. That is right. They get the right to perform any musi-
cal composition in any of the three repertoires under their license as
often as they choose. They do not have to keep records of what they
are playing. They just pay the one stipulated fee.

Now, for those stations that might be mostly talk, for example, just
some musical programs, there is available a form of license called a
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"per program" license where the fee is-also a percentage. It is a hlgher
percentage. For ASCOAP it is 8 percent of the amount paid by addier-
tisers just for those programs containing one or more selections in the
ASCAP repertoire. If they only use IMI compositions, and they
have a BMI1 blanket license they would not pay ASCAP anything--
if they had an ASCAP per program license-on musical programs not
using ASGAP music.

Mr. PaTrxsoN. Then internally ASCAP, BMI and SESAC work
out their arrangements with their own composers on a survey kind of
basis?

Mr. KoRmAN. You know that is even a tougher problem than col-
lecting the money-is how you divide it up fairly.

Mr. CiANcIrmNo. I would like to add that SESPAC does not charge
radio stations on a percentage basis. We have a fiat-fee basis, and we
use a station's power, their hours of operat.on and the market area,
among other factors, and we arrive at a flat a-i ual fee. But the license
generally selected by the radio station is the blanket license, which for
the one annual fee gives the station the right to perform any one or
thousands of works in the SESAC 'epertolre. They do have available
an alternate kind of licensing arrangement which we call a per-play
or per-piece or per-use, but this is just not economically feasible to the
user, at least they have not found it so.

Mr. PATTisoN. Tlhe record keeping?
Mr. CIANCIAINO. Yes. Yes. So that the cheapest and most economi-

cal method historically has been the blanket license, and for the one
blanket fee they have the right to use all of the music, and then we in
turn, based on chart music, and based on performances in our own
three separate, individual formulas, distribute these moneys to our
respective affiliates.

Mr. PArrTTISO. So analogizing the radio station, for instance, to a
jukebox why would it not be a sensible way to do it on the same basis,
in other words ?

Mr. KORMAN. A percentage in the case of ASCAP it would be
marvelous. But it would also be expensive to operate that way. I say
"marvelous" but it would depend, obviously on what the percentage
was. If you worked out a fair percentage, the percentage notion has a
lot of pluses. For one thing, it adjusts automatically for inflation. For
another thing, if a fellow's business goes down his fees are reduced,
and that is fair, you know to the extent that the value is less. The value
of the license may be less to him.

Mr. PATTISON. I am thinking of the difference between tle jukebox
in the little grill somewhere that does not get much use and the one
that is being used all the time in a big operation. I am thinking of the
difference of the small grill operator who gets some play Friday nights
and' does not get much normally, and then the other operation that
has got jukeboxes, master jukebox and all kinds of boxes all over the
place and really that thing works all of the time.

Mr. KORnAN. Where you have a percentage contract. a percentage
license, you must have a provision for an audit, because the licensee
has the information solely in his possession on which the fee is based,
and you cannot afford to get into a percentage way of dealing and
auditing when you are talking about very low fees. You just cannot
afford to do it. We license the average small restaurant, for example.
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where the fellow has his own record or tape machine, rather than sub-
scribing to a background music service, for about $70 a year. It used to
-be $60 and I think we just raised. it $70. It was $60 since 1914. When
ASCAP was formed, the original rate was $5 per month under the
first licenses.

Mr. PARnSON. I have no further questions.
Mir. KAsxTENr EiER. Do any of my colleagues have any further

questions?
Mr. DAmIELSON. I have a question.
Mr. KASTENMEIER. Yes. Let me just ask whether Mr. Mann or'Mr.

Mazzoli have questions ?
Mr. MAzzoL. Mr. Chairman, I have just a couple of fairly brief ones

just to sort of fill me in. An individual who has a grill, and who buys
himself a stereo set and who buys some tapes at the local discount
house still has to have a contract with the three agencies; is that,
correct?

Mr. KORMAN. Yes. It is anomalous that if he just puts in his own
things, and pays himself for all the costs involved and furnishes the
music, then he needs a license under the present law. But, if he brings
in a jukebox and has the public put coin° in it, in which he shares-he
may get 40 or 50 percent of the gross taken in by the jukebox-that
is not deemed to be a public performance for profit; therefore, he does
not need a license.

Mr. 'M3LZZOLI. You say you do not have any figures or. the amount, ac-
curate as to the number of machines extant throughout the country ?

Mr. KORMAN. I have not got any idea.
Mr. MAzzouL. 750,000 seems very low. Now when you calculate the

number of machines, would that be an individual box station or would
that be a master control ?

Mr. KoRMAN. They were talking about the master control.
Mr. MAZZOLI. And for an artist like N'eil Diamond or John Denver

who write, compose, orchestrate and perform, do they belong to one
of your organizations ?

Mr. KORMAAN. You have mentioned a number of ASCAP members.
Mr. MAZZOLI. Those names just came to mind. Can they perform

music from the repertoire of BMI or SESAC ?
Mr. CIASNCIuINO. Yes they can. A performer can peiform any piece

of music he desires, and the burden is on the or.e in the establishment
where he is performing to have the clearnce. That is the primary
burden. But he can perform or record anything he wishcs to.

Mr. MAZZOIm. And when he creates music, it comes within the
repertoire of the agency he represents? .Now, if ht .noves-M-r. Oliver,
have you ever moved from BMI, or have you been with them from the
beginning of your career?

Mr. OLIVER. Yes.
Mr. MAZZOLI. DO you have the privilege of moving to ASCAP or

SESAC?
Mr. OLrVER. I could I suppose.
Mr. MAzzoLr. If so, what happens to your music?
Mr. OLIVER. My music, of course, is controlled by my agents, and

the details of the copyright are handled by the publisher, and I do not
know the laws pertaining to the situation you suggested.

Mr. MAZZOLI.'Apparently it does not happen often.
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Mr. Cir-cInNmo. Yes; it does happen quite often. Insofar as a
writer terminatihg agreerients with one organizatibn and going to
another organization, it does happen. And, in our case, our policy is
that we would termifiate anyrrights that we have in the writer, any
carryover rights, and we would allow him to be represented. fully by
the second perfolrming rights society.

Mr. KoRMrAN. ASCAP members have a right to resign at the end
of every year.

Mr. MAZZOLI. And their music can stay with-them?
.Mr. KORrMAN. Either way, as they prefer.
Mr. M-AZZOLT. Let me ask one final question to sort of fill in the

gaps here. Using Mr. O'iver, and perhaps Mr. Copland and Mr. Davis,
you pay some amount per year to belong to the agencies ?

Mr. onriMAN. $10 in ASCAP's case, per yeair.
Mir. CIANCISNINO. Nothing for SESAC.
Mr. MAzzoLI. BMI?
Mr. CUAPIN. Nothing for BMI.
Mr. MAzzoLI. Is it tile case, then, that anybody that works harder

in the year is going to get back more in the distribution of money?
Mr. KORMAN. It is not a function of how hard you work. It is a func-

tion of how talented you are or how successful you are.
ASCAP must accept anyone to membership who applies and has

had a. single work either published or recorded. We must under our
conserint decree. The Governmens theory being that you cannot pos-
sibly be' a success unless you are in one of the performing rights licens-
ing organizations or another. They have chosen to compel ASCAP to
accept anyone who applies and who meets this minimal test.

Mr. CIANCI~MINO. Insofar as SESAC is concerned, since we do not
chargeaany membership fee, the worst the member can do is die.

Tr. MAZZOLI. Thank you very much.
Thank you, Mr. Chairman.
Mr. DANIELSON. I have one remaining question.
In the case of radio stations, would a single radio station acquire a

license from each of the three organizations ?
Mr. CIANCIrrINO. That is correct, yes.
Mr. DANIELSON. Would he pay each-
Mr.- CIANCIMINO. Separately.
MIr. DANIELSON. To each of the three separately.
What w,, were contemplating, hypothetically, was in the case of a

jukebox.
Mr. CiAN.cIrmINO. It would be a different payout arrangement.
Mr. DANIELSON. To some common rec:pient?
MIr. CIANCIfINo. That is correct.
Mr. DANIELSON. Thank.you.
MIr. KAsTENImEIER. Mr. Mann, any questions ?
Mr. MANN. NO; thanik vou. Mr. Chairman.
Mr. IsGTENMETER. If not, 'le Chair, on behalf of the committee,

would like to thank our witnesses'this morning. Mr. Davis, Mr. Oliver,
Mr. Copland, Mr. Ciancimino. Mr. Chapin, and Mr. Korman, for their
contriluttion in this particular area. Perhans you will have occasion
to testify on another aspect of the copyright law in the future.

Mr. 0 TA-I.rnC O. Thank you.
Mr. KonRMAN. We welc6he the opportunity, MNf. Chairman.
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Mr. Cmpn.r. Thank you, Mr. Chairman.
Mr. KAsTENER. Next the Chair would like to call witnesses,rep-

resenting the Music Operators of America and also tlhe manufacturers
of jukeboxes, the manufacturing companies. I would like to ask my
colleague on the Judiciary Committee, the gentleman from South
Carolina, Mr. Mann, if he would care on our behalf, to greet the presi:
dent, the national president of the Music Operatorsmof America, Fred
Collins.

Mr. MSNN. Mr. Collins, will you come up and bring your asso-
ciates, too?

Mr. KASTNxN- . Mr. Mr. awdsley and Mr. Allen and Mr. Patterson,
would you all come forward?

Mr. fLr.NN. Thank you, Mr. Chairman.
The youngest one in that crowd is Fred Collins, Jr., who, in spite

of his youth, has been in the music box business for over 20 years. lIe
broke his teeth on it, I think. Hie is a dynamic community involved
man, who, because of his involvenent in community activities, and
associated activities of the jukebox industry, because of his interest
in its ethical standards and its public image and the dignity of it, has
involved himself to the point that at his youlg age he is now president
of that organization.

He happens to be an old friend and client of mine from Greenville,
S.C., and we have maintained our friendship down over the years.

He will present to the committee those who are with him and those
who are to make the primary statements on behalf of the music
operators.

Mr. Collins.

TESTIMONY OF FRED COLLINS, JR., PRESIDENT, MUSIC OPERATORS
OF AMERICA

Mr. CoLLINs. Thank you, Mr. Chairman.
I would like to introduce on the far end Mr. Perry Patterson who is

counsel for the jukebox manufacturers. Next to him is Tult kichols
from Nebraska, who is the secretary of the Music Operatois of Amer-
ica this year. And then next is Mr. Nicholas Allen, our counsel here in
Washington with MIOA. Next to me is the immediate past president
of the Music Operators of America, and he is also0the chairman of
oui legislative committee this year fronm Massachusetts, Russ nawds-
ley. On my left is Mr. Garland Garrett, the treasurer of the Music
Operators of America from Wilmington, N.C.

We all do not have prepared statements, but we would be glad to
answer any questi6ns that you, 3Ir. Chairman, or the committee might
have after M1r. Mawdsley reads our position statement. Thank you.

Mr. IASTENMEIER. Thank you.
Before getting to Mr. Mawdsley, I understand Mr. Miawdsley will

make a presentation on behalf of the Music Operators of America, and
perhaps aided by Mr. Allen. And then, Mr. Patterson, you have a
statement, do you not?

Mr. PariERsoN. I have, yes.
Mr. KAsENMEIEER. In which case we will hear from Mr. Patterson.
The.Chair recalls that Mr. Nicholas Allen and Mr. Perry Patterson.

testified 10 years ago on behalf of their organizations and are well
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known to this committee. Ten years ago ;I had the pleasure that Mr.
Mann had today. As I recall, there was the retiring president from the
west coast, from the Bay area, Mr. George Miller, and he was replaced
by C . W. Pierce, who was from rmy district and was a constituent of
mine from Green County, Wis. Mr. Pierce, I guess, has long since
ceased to be oa national president, but I am sure he is still interested- in
your organization.

Mr. ATLLrN. He sent his reetings to you, Mr. Chairman, and enlisted
your sympathetic ear.

Mr. KS~T.M. EIER. 1Mr. Mawdsleyg you may proceed.
Mr. IMAwDSLiY. With your permission, may I defer to Mr. Patter-

son, who has an appointment, and may he go-on first, please?
Mr. KASTENJm:IER. Yes, indeed.
Mr. Patterson.

TESTIMONY OF PERRY S. PATTERSON, COUNSEL, ROCK-OLA M[AN-
FACTURING CORP., ROWE INTERNATIONAL, AND SEEBURG, INC.

iMr. PAERnSON. Thank you, Mr. Chairman.
Mr. Chairman, and members of the subcommittee, my name is

Perry S. Patterson, and I presently reside in Coudersport, Pa. I am
a member of the District of Columbia bar as well as thie Pennsylvania
bar, but I am a retired partner in the Washington and Chicago firm
of Kirkland, Ellis, and Rowe, and that firm, through other partners
than myself, have represented the Rock-Ola Manufacturing Corp.
and the Seeburg Corp. and Rowe International, which ate the only
surviving jukebox manufacturers in the country, for going on at least
40 years.

I am here to reflect the manafacturers' unqualified support of the
$8 annual fee, and this' was the provision, of course, which was ap-
proved by this committee and passed by the House in 1967, and then
again embodied in the Senate version aslpassed slst year in precisely
this same form. In its present form it is acceptable to the manufac-
turers, and we urge approval.

Now, my last appearance, as the chairman noted, was in 1966, and
the composition of the subcommittee hits changed, with the exception
of the chairman and Mr.,Fichs.

There have been just innumerable hearings on this subiect going
back to the Vestal bill, which was introduced in 1926 to repeal the copy-
right exemption. And; there is iolumninous. testimony, quite incon-
sistent with the representa tionsby the performing rights societies that
coin-operated machines did not exist in significance. And, in this con-
nection, without belaboring the history of the matter, in hearings in

"52 by Mr. David R6ckola, quoting, a spokesman for the authors
copyright league, cites the existence of an extensive coin-operated
business between 1905 and 1909.?, mean, there were coin-operated xylo-
phones, player pianos, phonographs, banjos, and even talking pictures
But, in these hearings in Which Mr. Rockola,, who is a real person,
testified on H.R., 5473, -there is ample documentation, that Congress
was aware of the existence of a coin-operated'machine, coin-operated
machine ihdistry when it did enact the exemption of the coin-oper-
ated. machines. They did not speak in terms of automatic phono-
graphs, but in terms of a variety of coin-operated machines.
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OQne of the objectives iii the protracted negotiations b'y which we
arrived at the $8 anmrual ratel was to insulate the operators, and !heret
again, speaking for the manufacturers, they obviously are not:going to
pay the annual feedirectlyi Their concern is.with the economic ifpli-
cations of what annual fee the operators inay have to pay.

In that connection, we had extended negotiations witll.tle repre-
sentatives of the performing rights societies, the Register of Copy-
rights, representatives of the manufacturers, and did come up with
the $8 annual fee.

And, again in hearings before, the Senate subcommittee, we did per:
suade the committee that this was a valid approach, and the utilization
of the Office of Copyrights as a vehicle fordistribution of the 'fees was.
equitable and reasonable as a 'substitute for direct negotiations on
behalf of the operators with each of the serforming rights societies.

Obviously as the testimony on behalf of the performing rights socie-
ties has indicated, they fe6elsthat the. 1967 $8 rate is .too owe, and they
oppose the insulation of reconsideration of that rate by the copyright
tribunal.

Now, the manufacturers feel that the $8 rate, aild here again, the
three manufacturers whom I have canvassed tell me that their best in-
formation is that there ate- between 450,000. and.500,000 boxes in the
country at the present time, 'they advise the the urban renewal pro-,
grams have eliminated an awful lot of neighborhoodtaverns and res-
taurants. The interstate highway systems have insulated countless
taverns front traffic patterns and patronage, so their business has not
really enlarged. And in this connection, the first time I was here, let's
say 20 years ago when I first was an associate in my firm participating
in these hearings, I think there were 10 manufacturers of jukeboxes,
and today there are 3.

Last year the WVurlitzer Corporation, which had been in existence,
I thinks since around-well, for 118 years--went out of the jukebox
business. And, inltheir annual report to shareholders, they stated:

In our coin-operated phonograph business, operating lasses were sustained both
in U.S. and some foreign subsidiaries due to steady rising costs, limited market
growth, heavy investment in all areas, and high interest rates. As a result of the
current situation as well as poor future prospects in the domestic market for this
product, the board of directors of Wurlltzer, on March 5, decided to sell or liqui-
date the coin-operated segment of the company's business in the United States,
and to close all branches of WWurlitzer Dlstributing Corporation.

And, in a press release onll tiat same date, again the chairman of the
company said that the company had sustained an operating loss of $7
million andn concluded for business purposes to get out of the business.

Tlbe three remaining manufacturers are highly competitive, and
they have provided me withl information on the understanding that
individual company figures woul'd not be set on the record. The three
remaining manufacturers advise me that in the aggregate, dollar sales
volume and unit production is down betiveen.20 and.30 percent. Em-
ployment is down drastically iin all of the companies, in one particular,
from 1,4o0 emiployees-to 450. One of the othei manufacturers has shut
down its jukebox production from April to date. And, I am advised
that their distributors' inVentories are up.to 300 percent and:not mov-
ing.. In other words;'the jiikebox business lips not kept pace with
population growth. .



41'

As I previously advised you, there are fewer jukeboxes in operation
in this country by the.imanufacturers' estimate than there were in the
years immediately succeedinagWorld War HI.

-Now, in MIr. Mawdsley's testimony, I know he is going to detail the
monetary contribution of the industry, the operators to the composers
and artists, which historically, again, record aftbr record will show,
has not been negligible by any means.

In summary I note that no mention:was made in the testimony of the
performing artists, representatives of the pe.!nrming societies, rela-
tive to the performing artists royalty,. although there is a bill before
this committee, and Senator Scott has introduced a bill to establish
again this, what we feel is a rather anomalous utilization of the copy-
rmght law, that it would add to the $8,.$1 a year to be paid to the Reg-
ister of Copyrights, of which 50 percent would go to the performing
artist, such as Al .Hirt or Helen Reddy, and 50 percent would go, half
of it, 50 cents would go to the record manufacturers.

As I note in my statement, I think this really is an anomalous exten-
sion of the whole concept of paragraph 8 of the Constitution, which
states that its purpose was:

To promote the progress of science and useful arts by securing for limited times
to authors and inventors the exclusive right to their respective writ'gs and
discoveries.

To use the copyright clause of-the Constitution as a vehicle for pay-
ment of royalties to record companies or to artists, because of their
talents, which they are compensated for in any event, we feel is an
abuse of the constitutional concept of copyriglt.

In this connection, I just noted recently that the November 1974: is-
sue of the George tVashlington Law Review, has an 80-page article on
the public performance right in recordings, and at the end, in sum-
mary, they concludle that they do not feel that it would be in the best
economic interest _f the industry to establish a new public performance
right, and conclude that it would net be a desirable element in the gen-
eral copyright revision.

I would commend-and I know Mir. Fuchs is familiar with the arti-
cle, but it is an in-depth anal sis of the implications of this problem.

So, in conclusion, we do support the $8 annual fee. We feel that the
opc rators should not have to be subjected to a copyright tribunal re-
view. The manufacturers, as I have just stated, oppose a performing
altist royalty.

Thanlk you.
[The prepared statement of Mr. Patterson follows:]

STATEMENT BY PERRY S. PATTERSON ON BEHALF OF ROcK-OLIA MANUFACTURING

CORP., THE SEEBURG CORP. AND ROWE INTERNATIONAL, INC.

Mr. Chairman and Members of the Subcommittee, my name is Perry S. Pat-
terson. I presently reside in Coudersport, Pennsylvania and appear as couusel
for the Rock-Ola manufatturing Corporation. The Seeburg Corpuratlkn, and Rowe
International, Inc., the only manufacturers of coin operpated automatic phono-
graphs in the United States.

1 am a member of the District of Columbia, Maryland, Illinois and Pennsy! -
vania. bars. I am a retired partner of the Chicago and Washington firm of Kirk-
land, Ellis and Rowe and the foregoing companies, and other manufacturers who
have vanished from the scene, have been represented by partners of my former
firm and by me on copyright legislation matters for at least forty years.
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I am here to reflect the manufacturers' unqualified support of Section 116 of
H.R. 2223 as' ndw drafted p'roviding for an '$8.00 annual royalty per automatic
phonograph. This is the royalty piovision originally approved by this Sohcom-
mittee in 1967 and enacted by the House in that year in H.R. 2512. It represented
a compromise arrived at onlyafter protracted negotiations by the Office of the
Register of Copyrights, The Music Operators of America, the manufacturers and
the repre sentatives of the /erorniing rights societies, ASCAP, B1I and SESAC.
It was in fact the first 'time tha/t Congress had imposed aperformance royalty on
coin operated automatic .phonographs..

Section 116 in H.R. 2223 is the same provision passed by the Senate in S. 1361
in September, 1974. In its present formsit is wholly acceptable to the automatic
phonograph manufacturers and-ve lirge approval without modific. :ion.

My last appearance before this Subcommittee was in 1966 at thte time of the
consideration of H.R. 2512. The composition of thisdSubcommittee has so changed
that the only surviving members of the 1967 Sabcommittee are your chairman,
Robert Kastenmeier and staff counsel, Herbert Fuchs, Esquire. For this reason
I feel it relevant to note briefly in the current record some of the historical back-
ground of the juke box exemption.

Section 1(e) of the Copyright Law of 1009 expressly exempted the public per-
form'ance of copyrighted works on coin operated machines from the obligation of
making peiformance royalty payments. This exemption was not a frivolous or
lightly considered action but rather a recognition by Congressional members after
being presented with extensive docrminntation of the existence of a very substan-
tial coin operated music machine industry that the payment of performance roy-
alties, by the thousands of nicke.lodeon pianos and music boxes in saloons,
restaurants and hotels would work undue economic hardship on the owners of
such devices.

Representatives of ASCAP stated explicitly in the record of the hearings before
this Subcommittee in the 80th Congress on H.R. 1269, H.R. 1270, and H.R. 2570
that ASCAP had no desire to extract performance royalties from the "little fel-
lows", the little restaurant keepers or ice cream parlors and, that the representa-
tives of ASCAP hadlinstructions not to attempt to collect from the small business-
men even though they claimed they had such a right if they chose to exercise it.
(Redord of Hearings on above bills, phages 148-159, incl.).

The royalty structure in H.R. 2223 effectively protects the small operators and
little businessmen from direct negotiations with the performing rights society.

I will not burden this record by detailed repetitibn of the history of efforts by
the performing rights societies to repeal the 1909 exemption other than to say
in brief summary as follows:

In 1926 the Vestal Bill H.R. 10431 was introduced at the initiation of ASCAP
to repeal the juke box exemption and collect royalties from coin operated phono-
graphs. Since then, for nearly 50 years legislation has been introduced or pending
in every session of Congr, ,s, including the present one, aimed at repealing or
modifying the provision of the 190( Act exempting coin operated machines from
the performing rights provisions of the law.

Hearings have been held on such bills in the Senate and House on at least
14 separate occasions to say nouthing of extensive debates in both the Senate and
House. Subcommittee members interested in the detailed history of legislative
efforts of the performings rights societies for repeal of the exemption and the sue-
cessful opposition ef the operators and manufacturers to such repeal have avail-
able in'the files of the Subcommittee, thousands of pages of testimony, statements,
exhibits and reports. They amply document the unwillingness of prior committees
and Congress to accept the argument for repeal.

The manufacturers will not, of course, be directly subject to royalty payments
under Section 116 of H.R. 2223. As in the past, tile surviving manufacturers are
concerned about the legislation for the basic business reason that the businesses
of thecir customers, the operators who buy their machines will be significantly
affected by any increase in the prposced $8.00 annual rate. My clients' concern,
however, is niot confined to the $8.00 annual rate in H.R. 2223 as row drafted, but
to three important prosp ective legislative considerations involving increased
monetary exposure fur the operators which are not presently in Section 116 of
H.R. 2223 but which may be introduced by amendment for inclusion in Section

,116 before final action on H.R. 2223.
The first anticipated problem affecting Section 116 is the prospect that an

effort will be made to increase the $8.00 annual rate. On November 27, 1974,
Senator McClellan sent a letter to the operators, the manufacturers, and other in-



415

terested parties in -which he discussed what he thought would be a reasonable
annual rate per phonograph for juke box operators to pay. He concluded that in
lieu of the $8.00 rate that consideration be given to an annual rate Jf$19.70 per
box, per year. Over the years of hearings suggested royalty rates had rauged-
-from $4.00 annually to $80.00 annually but the apparent source for Senator
McClellan's figure was a self-serving resolution passed by the National Licensed
Beverage Association in 1967 in the course of hearings on repeal of the juke box
exemption which association or its members would not in any event have been
liablefor payment of any royalty.

The second problem involves a provision-in the-Senate version of the General
Copyright Revision, which, in additior to the $8.00 annual fee, provided for a
Performing Artists Royalty payable ,by juke boxes at the rate-of $1.00 annually
but also payable at much higher rates by the broadcast industry and-vigorously
opposed by that industry. Prior to Senate passage, this provision was deleted by
an amendment sponsored by Senator Ervin wvho expressed grave reservations as
to its ,Constitutionality. The manufacturers strongl5 oppose the re-introduction of
this royalty in Section 116.

Finally, the Senate passed General Copyright Revision while setting an $8.00
annual royalty fee per phonograph did not aubject this fee to periodic review by
the Copyright Tribunal established by the bill. The manufacturers favor reten-
tion of this exemption, because it relieves them of inevitable confrontations with
the performing rights societies.

In summary, the automatic phonograph manufacturers oppose:
(1) Any increase in the proposed $8.00 annual rate.
(2) Any attempt to establish a Performing Artists Royalty.
t3) Subjection of the $S.00 annual fee to periodic Copyright Tribunal Review.
The Performing Artists royalty ignores the fact that the performing artists

and record manufacturers are already compensated for their performing efforts;
musicians on the basis of union scale, their popularity and bargaining powers.

The Performinig Artists Rulalty, particularly as it compensates manufacturers,
achieves a -result never conceived by the draftsmen of the copyright provision of
the Constitution; Section 8, Clause S, "To promote the Progress of Science and
the Useful Arts by securing for limited times to Authors and Inventors the ex-
clusive Right to their respective Writing and Disdoveries."

Mr. Mawdsley has described the problems faced by the music oierators and
their monetary contribution to the performing rights societies and music industry.

I will direct myself to the plight of the manufacturers. We are not living in
what can be described as normal economic times and there are few industries
that cannot demonstrate declining sales and employment over the past several
years. However, in the case of the automatic phonograph manufacturers. which
numbered about 10 thirty years ago, three now remain. The three companies for
which I speak are Rock-Ola, Seeburg, and Rowe International.

In 1974 the Wurlitzer -Corporation, which had manufactured musical instru-
ments since 1856 and automatic phunographs since 1908 discontinued the man-
ufacture of automatic phonographs because of the deteriorating economic climate
in the industry.

I attach as Exhibit A an extract from the 1974 Annual Report of Wurlitzer ex-
plaining its reasons for withdrawal from the automatic phenograph field. Also,
as Exhibit B, a Wurlitzer Press Release on the same subject.

The three surviving manufacturers for whom I speak have not benefited yet
from Wuriitzer's withdraw-al from competition. Eadl company has supplied me
with information concerning their operations buit have requested that I consoli-
date such information for reasons of competitive confidentiality.

In the aggregate, dollar sales volume and unit production is down by between
20% and 30%. Employment is down drastically, in one company from 1,450 em-
ployees to 450 employees. Another company has shutdown production for three
months. Distributors' inventories in certain instances are as much as 300%
above noriial and sales are not improving.

The juke box business has not kept pace with population growth. It is estimated
that there are fewer juke boxes in operation now than in the period 25 years ago
after World War Il.

Mr. Mawdsley has detailed the present and prospective m'onetary contribution
of the industry to the record industry and the performing rights societies. Ennact-
men, of H.R. 2223 as now drafted vwill result in a contribution by the operetors
to the music industry of an estimated $8,500,000.00 a year. This is nearly 10% of
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the total distributions of the performing rights societies ASCAP, BMI and
SESAC which in '1974 was reported to be approximately $97.5 million.

The manufacturers believe the operators are contributing their fair share for
ti'efr Dise of music and recommend approval of Section 116 of H.R. 2223 as
drafted. They oppose any amendments which would expose the operators Ito addi-
tional nmonetary burdens.

EXHIBIT A
JUNE 1, 1974.

To THE SHAaEHOLDERS OF WURLITZER:
It is interesting to realize that the modern, complex, multi-national Wurlitzer

Company of today was founded 118 years ago in a simple, pastoral setting in
Cincinnati, Ohio. Here a young German named Rudolph Wurlitzer was engaged in
ihe business of importing~musical instruments for a frontier bociety. The company
ha founded thrived, as did the nation, with various members of the Wurlitzer
family active in the management for well over a century. The last surviving son
of the founder was Farny R. Wurlitzer who died May 6, 1972 after 68 years of
dedicated service.

In the 118 year span of the Company's growth, the steady rise in standards of
living in the countries served by The Wurlitzer Company has provided the public
with time and money to enjoy musical instruments of all types. The Company has
been successful in fulfilling this need and each year has continued to supply the
kinds of instruments most wanted, both in the United States ann throughout the
world.

Two major new product lines were established during the year. One was the
highly competitive Sprite organ line supplementing our medium and higher priced
electronic organs. The introduction of the Sprite models to Wnrlitzer dealers pro-
duced the largest number of advance orders for a new product in the history of
the Company. Manufacture of a line of low-priced electronic organs including
table models was also initiated during the year for sale through private label
distribution. This product line has excellent growth potential.

Engineering and research activities have continued unabated to achieve inlo-
vative products, outstanding styling, and the greatest possible cost bavingb ill
manufacturing. Wide use of electronics in our products has been aided by the
continued application of the new technology of Large Scale Integrated Circuits
(LSI). The Wurlitzer Company was the first in the industry to produce electronic
organs using LSI components.

Manufacturing efficiency has advanced during the years with the continued
trend toward mechanized assembly and test in- oui factories. Although capital
expenditures are necessarily high for special equipment, the operating cost sav-
ings are substantial. Additional manufacturing capacity resulted from the es:,.b-
lishment of a Central American facility operating on a contract babis. This faL ... y
manufactures certain subassemblies for use in our various plants. The major
WVurlitzer manufacturing activities are conducted at four plants in the United
States and two in, Europe, with additional manufacturing or licensed assembly
operations in three locations in Latin America and one in South Africa.

To grow in the musical instrument world market requires the use of a variety
of up-to-date marketing techniques. This year we have successfully brouhllt into
use many techniques in market research, sales training, advertising and pro-
motion, and a variety of other skills necessary for aggressive world-wide ,Jper-
ations. Marketing skills must, of course, be closely coupled with engineering,
manufacturing, and financial activities of the highest order to achieve the oterall
forward thrust of growth for which the Company has bh .n noted in recent years.

Our U.S. marketing operations for keyboard products consist of over eight
hundred independent Wurlitzer music dealers and forty-seven Company owned
retail music stores. Foreign marketing operations are handled by seven Company
owned marketing subsidiaries as well as a large number of worldwide indepen-
dent music dealers and phonograph and vending equipment distributors. This
marketing organization grew in strength and breadth during the year, bringing
fine Wurlitzer products to new markets.

REVIEW OF OPERATIONS

In the year ended .March 31, 1974, The Wurlitzer Company achieved the highest
level of consolidated sales in its 118 year history. AInjor achievements were
also mode in strengthening the Company for future growth and eanings through
progress in technology, manufacturing, and marketing.
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During the year engineering anid research programs brought into being new
competitive models in our plaios, key and action products, electronic piains, elec-
tronic organs, and coin-operated products. Research programs in pregress promise
further important advances for the future. Manufacturing capablity has 'been
Improved in all of oni'U:S. ]plants through the'introduction of new methods, And
sptinally developed machinery. Manufacturing operations were started at the
new Wurlitzer plant in Levern, Germany and a subassembly manufacturing op-
eration was started with an associate firm in Guatemala, C.A. Final steps in the
closing of the manufacturing plant at DeKalb, Illinois were completed early in
the year, and manufacturing operations at Logan, Utah are improving steadily.
Marketing operations have been strengthened by careful training and assignment
of skillui personnel at both wholesale and retail levels. At Cheshire, England a
new sales office and warehouse building was completed at the Parkgate Industrial
Estate for Wurlitzer Limited, our subsidiary for keyboard product sales in Great
Britain. Marketing operations in Europe were realigned for improved sales cov-
erage in various Common Market countries. A major decision was reached to
discontinue manufacture and sale of coin-operated phonographs in the U.S., a
move which is expected to enhance future earnings.

Consolidated net sales Gn a world-wide basis for the year were $90,609,712, an
increase of 7%o over the previous year's sales of $83,842,546 and the highest ever
achieved. The U.S. sales accounted for 81% of the total and foreign sales
for 19%. Important growth occurred in all products except coin-operated
phonographs,

Electronic organ sales continued its vigorous growth pattern of recent years
showing an increase in dollar sales volunle of about 24% over last year largely in
our medium and hit,her priced organ products manufactured at Corinth, Missis-
sippi. Two new electronic organ product line programs were undertaken by the
Company during the year with manufacturing responsibility placed at the North
Tonawanda Division. One is the Sprite organ line, a moderately priced series of
organs with wide popular appeal. This product line, introduced at the June 1973
convention of National Association of Music Merchants, was an immediate success
and produced a very substantial backlog of orders. At North Tonawn-anda intensive
effort has been devoted to getting production underway on Sprite products to sat-
isfy dealer demand. A second product line was also initiated during the year
consisting of -a series of low priced organs including battery-operated table
models. Distribution has been primarily through non-Wurlitzer dealer channels.
Acceptance of this line has been good and the future growth possibilities look
attractive.

Thle Wurlitzer electronic piano is becoming a very popular product, and the
increase in dollar sales over last year was 13%. Wurlitzer conventional pianos
also showed an increase in dollar sales volume over last year. Sales of the widely
accepted Wurlitzer cigarette and vending machine line in Europe continued to
grow in the amount of 15% over last year.

Although our keyboard products business is profitable., vigorous, and growing
rapidly, the overall operations of the Company resulted in a loss. Fortunately.
many of the problems producing this result are now behind us and iminroved
earnings for the future are zleirly in prospect. The major trouble area afrecttnz
the earnings picture during the past year was cur coin-operated phonograph
business which has been unsatisfactory from the profit viewpoint for the last few
years. At a Board of Directors' meeting on Mlarch 5. 1974 it was decided to dis-
continue phonograDph manufacturing andl selling operations in the lUnt'l States.
It was also decided to continue to manufacture and sell phnogranbs nnd related
products outside of the United States through our German subsidiary, Dentsche
Wurlitzer. as well as other sublsidinries enzaged in sales on a worldwide ar.ih.
The decision to discontinue U.S. phonograph operations was a difficult one to
make, but it is expected to enhance our financial position in tile future in a
numl)er of beneficial ways.

The consolidated net loss for the year ended 'March 31. 1974 was $7.702.682 or
$6.2,3 per share after a pre-tax provision of $11,.366.000 for losses on disuosal of
our U.S; coin-operated phonograph business. This provision was a direct result
of the decision to 'discontinue the coin-operated phono,grapl business and is
believed to be adequnte to cover the expected losses and costs associated with
liquidation of the U.S. phonograph operations. We expnct overall company op-
erations for thevyear ending' March 31, 1975 to be profitablq.

Consolidnted net earnings in the previous year ending March 31. 1973 were S2,-
191.171, or $1.77 per share before an extraordinary charge of'$313.747 and $1,877,-
424, or $1.52 per share after the extraordinary charge.
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The achievement of record dollar sales this year, is evidence of the wide accept-
ance of Wurlitzer products'all over the wox:d. We believe world-wide interest in
music is being stimulated partly by the new types of sounds and.musical features
availa'ble,to the public. Products such as the Wurlitzer' Orbit series'of electronic
organsvwith synthesizers and the Wurlitzer electronic piano have been, a part of
the growth. of interest in new sounds, and it is expected that the trend will
accelerate.

EXHIBIT B
THE WURLITZER Co.,

ChOicago, Ill., Marck 5, 19 7 4.
[News Release]

R. C. Rolfing, Chairman of the Board of The Wurlitzer Company, reported
that the Company's directors decided at their meeting today that the coin-
operated phonograph segment of the Company's business in the United States
should be-disposed of by sale or liquidation. The importance of this product in
United States operations has diminished, and it is no longer pr6fitable. Sales N ol-
ume in the current fiscal year is estimated at approximately tiiLtcln per cent of
the Compaliy's over-all volume. The decision does not affect the Company's
European operations, where Deutsche W'urlitzer coin operated phonographs,
cigarette and other vending equipment and accessories will continue to be pro-
duced for sale throughou't the world.

MIr. Rolfing said that as a result of this decision it is expected that the Com-
pany's operations for the current fiscal year ending Miarch 31, 1974 will result
in a loss, inclusive of losses from liquidation of approximately $7,000,000 after
tax benefits.

3fr. Rolfing added that the action taken would materially strengthen the
Company and improve its operations, and that he is optimistic as to future earn-
ings in its continuing manufacture, diotribution, and sale of electronic 6rgans,
pianos, electronic pianos and related equipment at wholesale and in its 47 retail
stores.

AGo KoEnv, Treasurer.

Mr. KASTENrEItER. Thank you, Mr. Patterson.
Just for clarification, MIr. Patterson, you said the law review article

suggests it would not be in the economic best interest of the industry to
provide pcrforming rights for artists. To what industry were they
referring wheh using thle term "industry"?

Mr. PATnEsoN. Well, they are talking primarily about the record
industry and the tape industry, and they do not touch on the consti-
tutional implications of the creation of what I would characterize as an
anomalous copyright, because I can conceive that, if Al IIirt could
collect a performing artist royalty, by the same token Jack Nicklaus
could copyright his swing, and the same with Mark Spitz, or Chris
Evert, and I do not think that a literal reading or even an updating
of the copyright clause to our present times would cover tht t as a
proper vehicle for utilization of the copyright clause.

Mr. ICKAST'NmrEmER. Mr. .Mawdsley, do you wish to make your state-
ment?

[The prepared statement of 5Mr. MIawdsley follows:]
STATEMENT OF RUSSELL MAWDSLEY, IMMIEDIATE PAST PRESIDENT AND CHAIRJ.AN

OF THE LEGISLATIVE COMMITTEE OF Music OPERATORS OF AMERICA, Ir'.

Mr. Chairman, I am Russell MIawdsley of Holyoke, Massachusetts. I appear
here in behalf of Music Operators of America, Inc., the national organization of
jukebox operators which has members in every State of the Union. I am, the im-
mediate past president of the organization and presently serve as chairman of
its national legislative committee.

I have been a member of MOA for 20 years, and I have served on its board of
directors and as an officer in each of its several offices over the past 13 years.



419

I am also vice-president of the Massachusetts Coin Machine Association, the
state-wide organization of jukebox: operators, and vice-president of the Western
Massachusetts Music Guild, a local association of jukebox operators in the west-
ern part of the State.

In my city of Holyoke, I am presently a director of one of our leading commer-
cial banks, and I am a member of the Holyoke Planning Board, having served as
its chairman for two years..

I have been a member of the board of directors of the Holyoke Chamber of Com-
merce. I am a past president of the Holyoke Kiwanis, and a former trustee of a
local savings bank.

I am president of Russell-Hall, Inc. a firi which operates jukeboxes, amuse-
ment machines, and a full line of vending machines, in the greater western
Massachusetts area, an area which is centered around the City of Springfield,
Massachusetts. My firm operates about 100 jukeboxes, 150 amusement machines,
and 700 vending machines, in about 450 localities in this area.

T.E JUKEBOX INDUSTBY

I would now like to give you a comprehensive view of the jukebox industry,
nationwide. According to industry estimates, which we believe to be substantially
correct, there are about 7500 jukebox operators, and about 450,000 jukeboxes on
locations throughout the United States. We also estimate that jukebox operators
purchase about 75,000,000 records each year for play in their machines. Prior
to 1974, there were four manufacturers of jukeboxes in the United States, includ-
ing Rock-Ola, Roiwe-ASII, Seeburg, and Wurlitzer. In the spring of 1974, however,
W'urlitzer discontinued its manufacture of jukeboxes, due to a significant decline
in jukebox business.

ECONOMIC CONDITION OF THE JUKEBOX INDUSTRY

We would also like to give your Committee as clear an understanding as possi-
ble regarding the current economic condition of the jukbox industry.

Like most other industries, the costs of our equipment and materials have been
rising drastically. New jukeboxes cost up to $2500 each, as compared with a
maximum of about $2000 ten years ago when this Committee held hearings on
this subject (Hearings on H.R. 4347, 89th Congress, Part I, page 561). Our singles
records now cost on the average 75W pLr record; which is a marked increase
from the 600 which a typical operator reported to this Committee at its hearings
in 1965 (Hearings, Part I, page 570). Wages of our electronic and mechanical
technicians and our other costs of operations have risen even more drastically,
and are continuing to rise.

On the other hand, jukebox operators are unable to increase prices per play
so as to keep abreast of their increasing costs of operations. In some businesses
prices can be increased me:ely by changing the price tag, and the change may not
be noticed. In our industry, it is a matter of reducing the number of sonlgs a
customer can play for a quarter, and also of changing the coin receiving mechan-
ism on every one of the operators' machines. Also, the location owner must be
consulted and his consent obtained, for he may object that a raise in the cost
to play music will be detrimental to his business. Prices of two plays per quarter
have been established by operators in some areas, but this Is by no means gener-
ally accepted. In many areas, rates are still at 100 per play or three pl%.i for
a quarter, and there are even some areas where the rate remains at R5 per play.

These conflicting and continuing pressures have necessarily aind inevitably
resulted in a general reduction in the level of operators' income from operation
of jukeboxes. While we do not have statislics on operators' revenue throughout
the United States, I think we can state with reasonable certainty that revenue
are declining. As a general average, gross receipts do not exceed $25 per juke-
box per week. I know that in my owu area gross receipts average only $24 to
$25 per machine per week. And I would like to stress that these figures are ptross
receipts before they are divided between the operator and the location owner,
which is done usually on a 50-50 basis. Thus, the operators' gross revenues aver-
age something on the order of $12.50 per week. It is out of this small figure, of
course, that we must pay for our equipment and all of our costs of operations.

This economic picture explains why almost all operators have diversified their
activities by adding amusement and vending machines to their jukebox op-
erations. In fact, I am quite certain from my own experience that most opera-
tors cannot afford to operate Jukeboxes unless they also operate amusement
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and vending machines. It may be asked, then, wly do operators continue to
operate jukeboxes. The answer is that location owners usually require jukeboxes
to be installed as a condition to havingriamusement and vending machines placed
in their locations. And they insist on having jukeboxCe in thtir locations so as to
attract customers to their amusement and vending nmachinto. This situation re-
flects the fact that jukeboxes provide the principal musical eantertainment which
most working people can now afford. Jukeboxeb are, indeed, as somneone has
said, "the poor man's orchestra."

EFFECT OF I.R. 2223 ON THIE JUKEBOX INDUSTRY

H.R. 22=2 will have a serious impact on the jukebox industry. It must be noted
that the jukebox industry has never before been subjected to copyright per-
formance royalties. Thus, any new royalty will impact seerely upon the in-
dustry, and will, necessitate economic readjustments throughout the industry.
The $8 royalty under Section 116 will add a conmpletely new burden in the total
sum of at least $4,000,000 per year.. Over and above this, there will be at least
$4,500,000 In mechanical royalties on the 75,000,000 records (at 60 per record
under Section 115) vl.ch jukebox operators buy each year. This amountsto an
increase of at least $1,500,000 per year in mechanical royalties over the exist-
ing rate of 2¢ per recording (4¢ per record). We understand that a study made
for the Record Industry of America (IIAA.) indicates that the increase ivhich
would result from the proposed new 3¢ mechanical royalty would amount to at
least $5 per jukebox per year, or to some $2,250,000 more than the existing me-
chanical royalty. Thus, it is evident that the royalty burden imposed upon juke-
box operators by H.R. 2223 will amoult to at least $S,500,000 per year. We hope
the Committee will agree with us that this is more than a fair return to copy-
right owners front this industry of small businessmen w]ho serve as promoters of
records, as well as being the largest single industry consumer of records.

TIIE JUKEBOX INDUSTRY POSITION ON' H.n. 2223

We would like to summarize the position of 'Music Operators of America, Inc.,
on the jukebox royalty provisions of H.R. 2223 as follows:

1. We support the proposed new $8 jukebox royalty as pro; ided in Section 116.
2. We oppose any increase in thatproposed royalty.
3. We also oppose any provision for readjustment of that royalty through a

Copyright Royalty Tribunal, or otherwise.
4. And finally, we oppose any fee for registration of jukeboxes.
Our reason for supporting the $8 royalty is the fact, as . our Committee is well

aware, that our representatives made an agreement waith the other interested
parties to acceptthis royalty at the time the General Revision Bi.ll (II.R. 2512,
90th Congress) was under consideration b3 the House of Reepresentative.. It was.
and is, our understanding that this compromise was iintended to be a complete
resolution of royalty claims against our industry. We hlave stood bly this com-
promise in Uhe expectation thabt all other interested ixartie., A ould likens ie do !0o.

We oppose any increase in the proposed $8 royalty for is hates er reason, wheth-
er because of adjusnments in the 'Consumer Price Index, or otherwvi-e. As we
hale shown above tht jukebox 'inlustry simply cannot Mithstand any further
increase in copyright royalty burdens.

Our oplposition to any provision for a readjustment of the proposed statutory
royalty rates rests upon the same grounds, that is, that the jukebox royalty is
an agreed compromise which does not ir,l1ude any prorviion for such readjust-
ment, and further that the jukebox industrt cannot withstand any royalty in-
creases, and should not be exposed to the uncertainties of such open-ended lia-
bilities.

We continue to oppose any fee for the registration of jukeboxes, again, for the
reason that such a fee would be inconsistent with the agreed compromise, and
for the further reason that the administrative costs of registering jukeboxes
should be borne by the beneficiaries of the new royalty. rather than by the juke-
box operators who bear the burden of the royalty. In this connection, we would
like to ask your Committee to delete from Section 116(b) (1)'(A) the phrase
which appears at lines 4 and 5 of page 24 of the Bill, and reads as follows: "and
in addition to the fee prescribed' by Clause (9) of Section 70S(n)". That phrase
was left in the companion Senate bill' (S. 1361, 93d Congress) through oversight
when the registration fee that .... then provided by Section 708(a) (9) was
deleted from that Bill. We understand, there is no objection by the Copyright
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Office to this request and that the staff of yourCommiftee:a, iady have been ad-
.vised of this needed correction.

THE MIECHANICAL FEE

Section 115 would increase the existing mechanical fee from 20 to 30 pei
reeprding. This new royalty would have its m6st buredeisonme effect upon the 'uke-
box industry, ab this industry is the largest user of phonograph records. Thus,
the jukebox industry faces a doubling ip of'new royalties under both Sections 115
and 116. This goes far beyond the-proposal offered by our representatives in the
1965 hearings s hen they recommended an add-onto the mechanical fce to be paid
by jukebox operators (HIearings, Part I,'page 583). IA 1966 and 1967, this Com-
mittee recunmmended an increase in the mechanical fee from 2¢ to 2¥/,2 (H. Rept.
No. 83, 90th Congress, page 74), and that wais the amount of the proposed me-
chanical fee when the $8 jukebox royalty was agreed to and adopted. We urge
the Committee tc require music publishers and. composers to come forward with
proof that any increase in the existing royalty is needed to compensate them
fairly for the music they 'produce. In the absenc= of' such persuasive proof we
urge the Committee to retain the present rate of 2¢ per recording.

RECORDING ARTS PEBFOBRMANCE ROYALTY

Although I.R. 2223 does not include any provision for a recording arts per-
formance royalty, we note such a proposal has been made in H.R. 5345, a bill
which we understand is also before this Committee. We are opposed to this pro-
posed new royalty for the reason that it would upset the compromise agreement
by "hicll the prulooed $8 jukebox royalty was first established. We also oppose
any such n11t.- royalty as a matter of principle because we believe that there sLuould
be but one ru.oalty for any one performance, and that if Congress creates any new
kinds of nlusical cup.srights they should be shared in a single royalty among all of
those who claim to have contributed to the finished product.

CONCLUSION

in closing, I would like to state to the Committee that within the jukebox in-
dustry there have been, and still are, many who vigorously oppose conceding any
performance royalty to copyright owners. This is because they believe Jukebox
operators perform a coumpensating service to the benefit of copyright owners. Any
new propdsal to increase the royalty rate, or to subject it to further revision,
would substantially intensify that opposition and would make it increasingly
difficult for the industr3's leaders to preserve support for the provisions of the
Bill as they have been agreed to.

We earnestly urge your Committee, therefore, to appronve the provisions of
H.R. 22223. relating to the jukebox industry in their presen. n, with the excep-
tion of the minor change in Section 116(b) (1) (A:) discm o% 7e, and excepting
also any increase in the mechanical royalty under Sectlo,.

Thank you for giving us this opportunity to present the vlews of Music Opera-
tors of America, Inc.

TESTIMONY OF RUSSELL KIAWDSLEY, CHAIMAlN, LEGISLATIVE,
COMMITTEE, MUSIC OPERATORS OF AMERICA, ACCOMPANIED BY
NICHOLAS E. ALLEN, COUNSEL

lMr. MAAWDSLErY. Yes.
MIr. Chairman, I am Russell AMawdsley of Holyoke, Mass. I appear

here in behalf of Mlusic Operators of America, Inc., the national orga-
nization of jukebox operators wlhich has members in every State of
the Union. I am the immediate past. president of the organization and
presently serN e as chairman of its national legislative cormmittee.

I have been a member of MOA for 20 years, and I have served on
its board of directors and as anll officer in each of its several offices over
the past 13 years.
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I am also vices president, of the Massachusetts Coin Machine Ass)-
ciation, the statewide organization of jvkebox 'operators, and vice
president of the Western 2ia.ssachusetts Music Gaild. a local associa-
tion of jukebox operators in the western part of the State.

In my city of Holyoke, I am presently a director of one of our lead-
ing commercial 'banks, aiid I am a member of the IIolyoke'Planning
Board, having served as its chairman for 2 years. I have beenr a member
of the board of directors of the Holyoke Chamber of Commerce. I am
. past president of the Holyoke' Kiwanis, and a former trustee of a
local savings'bank.

I am president of Russell-Hall, Inc., a firm which operates juke-
boxes, amusement machines, and a full line of vending machines in the
greater western Massachisetts area, an area which is centered around
the city of Springfield, Mass. My firm operates about 100 jukeboxes,
150 amusement machines, and 700 vending machines, in about 450
locations in this area.

I would now like' to give you a comprehensive view of the jukebox
industry, nationwide. According to industry estimates, which we be-
lieve to be substantially correct, there are about 7,500 jukebox oper-
ators, and about 450,000 jukeboxes on locations throughout the United
States. W'e also estimate that jukebox operators purchase about 75
million records each year for play in their machines. Prior to 1974,
there were four manufacturers of jukeboxes in the TJnited States,
including Rock-Ola, Rowc-AMI, Seeburg, and Wurlitzer. In the
spring of 1974, however, Wurlitzer discontinued its manufacture of
jukeboxes due to a significant decline in jukebox busines',.

We would also like to give your committee as clear an understanding
as possible regarding the current economic condition of the jukebox
industry.

Like most other industries, the costs of our equipment and materials
have been rising drastically. New jukeboxes c .st up to $2,500 each, as
compared with a maxiillum of about $2,000, 10 years ago, when this
committee held .hearings on this subject--hearings on HI.R. 4347, 89th
Congress, part I, page 561.

Our singles records now cost on the average 75 cents per record,
which is a marked increase from the 60 cents which a typical operator
reported to this committee at its hearings in 1965-hearings, part 1,
page 570.

Wages of our electronic and mechanical technicians and our other
costs of operations have risen even more drasticaliy, and are continuing
to rise.

On the other hand, julebox operators are unable to increase prices
per play so as to keep abreast of their increasing costs of operations. In
some businesses, prices can be increased merely by changing the price
.tag, and the change may not be noticed. In our industry, it is a matter
of reducing the number of songs a customer can play for a quarter,
and also of changing the coin receiving mechanism on every one of
the operators' machines. Also, the location owner must be consulted
and his consent obtained, for he may object that a raise in the cost to
play music will be detrimental to his business. Pr-:es of two plays per
quarter have been established by operators in some areas, but this is
by no means generally accepted. In many areas, rates are still at 10
cents per play or three plays for a quarter, and there are even some
areas where the rate remains at 5 cents per play.
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These conflicting and continuing pressures have necessarily and
inevitably resulted in a general reduction in the level of operator'
income from opetation-66f jukeboxes. While we. donhot have statistics
on operators' revenue throughout the United States I think we can
state with reasonable certainty that revenues are declining. As a gen-
eral average, gross receipts do not exceed $25 per jukebox per week.
I know that in' my own area gross receipts average only $24 to $25
per machine per week. And, I would like to stress that these figures
are gross receipts before they are divided between the operator and the
location owner, which is done usually on a 50-50 basis. Thus, the
operators' gross revenues average something on the order of $12.50
per week. It is out of this small figure, of course, that we must pay for
our equipment and all of our costs of operations.

Thls economic picture explains why almost all operators have diver-
sified.their activities by adding amusement and vending machines to
their jukebox operations. In fact, I am quite certain from my own
experience that most operators cannot afford to operate jukeboxes
unless they also operate amusement and vending machines. It may be
asked, then, why do operators continue to operate jukeboxes? The
answer is that location owners usually require jukeboxes to be installed
as a condition to having amusement and vending machines placed in
their locations. And they insist on having jukeboxes in their locations
so as to attract customers to their amusement and vending machines.
This situation reflects the fact that jukeboxes provide the principal
musical' entertainment which most working people can now afford.
Jukeboxes are, indeed, as someone has said, the poor man's orchestra.

H.R. 2223 will have a serious impact on the jukebox industry. It
must be noted that the jukebox industry has never before been sub-
jected to copyright performance royalties. Thus, any new royalty will
impact severely upon the industry, and will necessitate economic re-
adjustments throughout the industry. The $8 royalty under section
116 will add a completely new burden in the total sum of at least $3.6
million per year. Over and above this, there will be at least $4.5 million
in mechanical royalites on the 75 million records-at 6 cents per rec-
ord under section 115-which jukebox operators buy each year. This
amounts to an increase of at least $1.5 million per year in mechanical
royalties over the existing rate of 2 cents per recording-4 cents per
record. We understand that a study made for the Record Industry
of America, RIAA, indicates that the increase which would result
from the proposed new 3 cents mechanical royalty v.ould amount to
at least $5 per jukebox per year, or to some $2,250,000 more than the ex-
isting mechanical royalty. Thus, it is evident thp t the royalty burden
imrposed'upoi jukebox operators by H.R. 2-223 -1 amount to at least
$8 million per year.

We hope the committee will agree with us that this is more than a
fair return to copyright owners from this industry of small business-
men who serve as promoters of records, as well as being the largest
single industry consumer of records.

We would like to summarize the position of 1Music Operators of
America, Inc., on the jukebox royalty provisions of H.R. 2223 as
follows:

One: We support the proposed new $8 jukebox royalty as provided
in, section 116.

Two: We oppose any increase in that proposed royalty.
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Three: - We also oppose any provision for readjustment of that roy-
alty thro' gh a copyright royalty tribunal, or otherwise. ;

Four": tnd finally, we oppose any fee for registration of jukeboxes.
Our reason for supporting the $8 royalty is the fact, as your com-

mittee is well aware, that our representatives made an agreement with
the other interested parties to accept this royalty at the time the
general revision bill, HI.R. 2512, 90th Congress, was under considera-
tion by the House of Representatives. It was, and is, our understanding
that this compromise was intended to be a complete resolution of
royalty claims against our industry. We have stood by this compromise
in the 'txpcctation that all other interested parties would likewise do
so.

We oppose any increase in the proposed $S royalty for whatever
reason, whether because of adjustments in the Consumer Price Ildex,
or otherwise. As we have shown above, the jukebox industry simply
cannot withstand any further increase in copyright royalty burdens.

Our opposition to any provision for a readjustment of the proposed
statutory royalty rates rests upon the same grounds, that is, that the
jukebox royalty is an agreed compromise which does not include
any provision for such readjustment, and further that the juke-
box industry cannot withstand any royalty increases, and should not
be exposed to the uncertainties of such open-ended liabilities.

We continue to oppose any fee for the registration of jukeboxes,
again, for the reason that such a fee would be inconsistent with the
agreed compromise, and for the further reason that the administra-
tive costs of registering jukeboxes should be borne by the beneficiaries
of the new royalty, rather than by the jukebox operators who bear the
burden of the ro alty. In this connection, we would like to ask yLur
committee to delete from section 116(b) (1) (A) the phrase which ap-
pears at lines 4 and 5 of page 21 of the bill, and reads as follows: "and
in addition to the fee prescribed by clause (9) of section 708(a).:'

That phrase was left in the companion Senate bill-S. 1361, 93d
Congress-through oversight when the registration fee that was then
provided by section 708 (a) (9) was deleted from that bill. We under-
stand there is no objection by the Copyright Office to this roeiest and
that the staff of your committee already have been advisea of this
needed correction.

Section 115 would increase the existing mechanical fee from 2 to
3 cents per recording. This new royalty would have its most burden-
some effect upon the jukebox industry, as this industry is the largest
user of phonograph records. Thus, the jukebox industry faces a doubl-
ing up of new royalties under both sections 115 and 116. This goes far
beyond the proposal offered by our representatives in the 1965 hear-
ings when they recommended an add-on to the mechanical fee to be
paid by jukebox operators--hearings, part I, page 583.

In 1966 and 1967, this committee recomnnenmded an increase in the
mechanical fee from 2 cents to 21/2 cents--Iouse Report No. 83, 90th
Congress, page 74--alnd that wab the amount of the proposed me-
chanical fee when thl, $8 jukebox royalty was agreed to and adopted.

rVe urged the committee to require music publishers and composers to
come forward with proof that any increase in the existing royalty is
needed to compensate them fairly for the nmlsic they produce. In the.
absence of such persuasive proof, we urge the committee to retain.
the present rate of 2 cents.per recording.
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Alfhougli H.R. 2223 does not include any provision for a record-
ings arts performance royalty, we note such a proposal hab been made
in H.R. 5345, a bill which we understand is /.so before this committee.
We 'are: opposed to this proposed new ioyalty for the reason that it
would upset the compromise agreement by which the proposed $S
jukebox royalty was first established. We also oppose any such new
royalty as a matter of principle because we believe that there should
bebut one royalty for any one performance, and that if Congress cre-
ates ally new kinds of musical copyrights, they should be shared in a
siingle royalty among all of those who claim .to have contributed to
the finished product.

In closing, I would like to state to the committee that within the
jukebox industry there have been, and still are, many who vigorously
oppose conceding any performance royalty to copyright owners. This
is because they believe jukebox operators perform a compensating
service to the benefit of copyright owners. Any new proposal to in-
crease the royalty rate, or to subject it to further revision, would sub-
stantially intensify that opposition and would make it increasingly
difficult for the industry's leaders to preserve :support for the provi-
sions of the bill as they have been agreed to.

We earnestly urge your committee, therefore, to approve the pro-
visions of H.R. 2223 relating to the jukebox industry in their present
form, with the exception of the minor change in section 116(b) (1) ()
discussed above, and excepting also any increase in the mechanical
royalty under section 115.

Thank you for giving us this opportunity to present the views of
Music Operators of America, Inc.

Thank you, Mr. Chairman.
Mr. KAsTNmSEiER. Thank you,'Mr. Mawdsley.
Mr. Mawdsley, for my benefit, I would ask you, or Mr. Allen, on

page 8 you refer to "and in addition to the fee prescribed by clause
(9) of section 708(a)," which certainly is in the bill, you have as-
sumed that to be 50 cents.

How did you arrive at the fact that that would be 50 cents, you
know, just for my benefit?

Mr. ALLEN. Well, are you speaking now-are you speaking of the
registration fee ?

rMr. ICATENmrEmER. Yes; correct.
Mr. ALLEN. Wcll, it was 50 cents when added to 'lhe bill by the Sen-

ate subcommittee back in 1969, I believe. It was at that time that the
committee reversed their original' Senate bill provision with respect
to the royalty and adopted the $8 as passed by thie House, which added
three other things. One of them was the 50-cent registration fee.

Mr. KASTENMEIER. It does not appear in the bill.
Mr. ALLEN. That is right.
Mr. KAISTEaNEIER. Designated as 50 cents, but a sum-it would be

that?
Mr. ALLEN. We are assuming it would not. TWe are hoping it would

not be put back in there.
Mr. Chairman, we are only talking about 50 cents because that is

what it was. It never was anything else, and when the 50:cent regis-
tration fee was deleted by the Senate Judiciary Committee, that tie-in
phrase that Mr. iMawdsley referred to was not also deleted. It really
was just an oversight, and I understand both on the Senate side and on

57-786-76-pt. 1- 28
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this side, that it is considered to be a drafting error that would be
correcte s

Mr. KASTENsEIER. I understand.
One other ,question I have. Supposing a bill more or less like this is

passed, and a number of years go by, and you are able to live with and
absorb the $8 fee, but it becomes evident that there has been an erosion,
that there has been a cost of-living increase, and that given the
standards of,,let us say, 1975, 1976, or 1977, with inflation and whatnot,
suggests that a comparable fee at that time, some years hence, let us
say the year 1980, would be $10 or $12. Would you oppose the matter
being reopened for a determination of what an equitable fee would be
by Congress or otherwise for the purpose of an adjustment, or do you
consider the $8 nonadjustable, in concrete forever ?

fr. ALLEN. Well, Mr. Chairman, this is the way I think I should
put this: The jukebox industry, the jukebox operators look to you,
Mr. Chairman, and they look to the Congress to do the thing that
is right in the public interest. Certainly no future Congress is, going
to be bound by what this Congress does, and no future committee is
going to be bound by what your committee does. But, the jukebox peo-
ple look to Congress for their protection, and we have made this point,
or endeavored to make this point, whenever this question has cor, - '?
in the past. We have made it when your committee was holding
ings 10 years ago. We cannot bargain on equal terms with the big ptr-
forming rights societies, and we know it. Vle know from the history
of the societies themselves that BMII was spawned because ASCAP
could not be dealt with. We do not expect that we can baigain on equal
terms with the people who control the music we play, but we can look
to Congress.

Absent a ceiling in the statute, and this is the thing that has been
so important to us all the way through, and so important to us
wlher we agreed to the $8, the thing that we need most is the protec-
tion that is afforded by a statutory ceiling

Now going back, if the Congress in its wisdom, and your committee
in its wisdom, in the future should decide that a higher rate is in
order, certainly our industry will abide by it and will gladly do so. 1 ..
ee do not feel that we can bargain on equal terms, nor do we feel
can before a copyright tribunal litigate, let us say, on equal terms
with an adversary wilo can pour in millions of dollars in an effort to
raise the fee.

Ours would be a pittance. We could not do the job adequately of
meeting the kind of opposition we anticipate.

3Mr. KASTEN31EIER.. W311, I appreciate your statement, and that, as
I recall, is a consistent statement, although I do wonder, with all
deference, whether the Music Operators of America with 7,500 mem-
bers plus the manufacturers, even though it may be an economically
distressed industry at the moment, are not on equal terms with the three
performing rights societies, given as I think one of you has suggested,
the slight difference from Mr. iorman's figures, that their gross
receipts are somewhat under-I think you suggested $100 million,
.and they suggest somewhat over, that you are not on really equal
economic footing with them.

Now, I should understand why it is that you would not want to have
to bargain if, in fact, you were protected statutorily, so that such
bargaining was unnecessary, obviously. But, the question as to whether
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you are equalsdin aztribunal, should one be created, is a question about
whose answer I am not very sanguine.

Mr. ALLEN. It is a matter of economics, Mr. Chairman, and just the
sheer power of financial strength. Billboard magazine last month re-
ported that the societies' yearly take is $97 million, almost $100
million. That is a different world from the jukebox people, whose
incomes are in just thousands. They cannot possibly organize studies,
economic studies or reports, analyses that come anywhere near what
their opponents would be able to do; and that is why we do not feel that
we can look dovn that road for the protection that we believe would
be muzh more meaningful to us through the Congress.

Mr. KASTEsmEIER. Yes.
I appreciate your statement, although in terms of economics, Mr.

3Lawdsley says that a box grossc i perhaps $25 a week. and then it has
to be split and so forth.

Looking merely at the gross alone, 50 times $25, $750 a year, times
around half a million.boxes, suggests somewhere approaching grosses
handled by machines in the order of $375 million. That is not the net
income, of course. That compares with perhaps $100 million handled
by the ,performance rights societies in a year. So in comparing eco-
nomic strength, one group against the other, you know, I am not
altogether persuaded that you are at that sort of disadvantage. not-
withstanding the fact that I should understand why you would not
want to have to negotiate at all.

Mr. ALLEN. I would like to respond to some of the figures, Mr.
Chairman.

You were using a $25 figure, and our point is that our people receive
only a half of that.

.iMr. KASTENsMEER. Yes. That is the outer figure of total money that
the operator puts his hands on. HIe has to share that 50-50, and he
then has to buy the machines, he has got the overhead, so his net is
first of all, you split the $375 nmillice in two, and then figure a net on
the balance of $180 million plus. Obviously it is much smaller as a
figure for 7,500 operators.

Mir. ALLEN. NoW, our organization, Mr. Chairman, is not 7.500.
It is about less than 1,000. So, we are small. We are small people com-
pared with the people on the other side of this problem

MIr. IKASTFTNrEIER. rir. M:[awdsley said there were 7,5%0, but I gather
those that are actual members of your organization are more or less
1,000 ?

nMr. COLLINS. Right.
Mir. MIAWDSLEy. I maybe have not explained what I meant to imply.

'We feel there are about 7,500 operators of jukeboxes in the country.
Mir. KASTENrMEIER. That might be affected by this bill, whether or not

they are members of your organization ?
Mir. fAI VDSLEY. That is right, and the members of our association are

about 1,000.
Mr. PA=rISON. Mir. Chairman, if I may refer the'committee to hear-

ings before the Senate Subcommittee on Patents, Trademarks, and.
Copyrights on S. 597 in 1967, there is a study in there prepared at our
request by Price, Wlaterhouse & Co. You may recall the details of that.
And it appears on pages 268 through £73. But the Price, Waterhouse
study states:
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For the operators Wvho own less than [ machines, and who constitute 54.2.
percent of the total replies received, tht a.o-age amount available for salary
and for Federal and State income taxes is 1, than the a ;erage for all operators
and is $4,966 a year or $414 a month. If the annual amount is reduced by $1,422,
representing a 6-percent return on a $23,000 inveetment, and $517 fur -the prupvined
royalty, the oivner-operutor would have $3,027 a year, or $252 l mlonth available
for salary and Federal and State income taxes.

Now they sent out something like 22,000 questionnaires to the esti-
mated 7,000-jukebox operators, and I do not think that the economics of
the industry have changed significantly; because I do klnow the price
of the machines has gone from $2,000 to $2,500, and the price per play
has remained fairly static, Jo that the a% erage small operator's economic
position is no better than it was wlhen the $S per ) ear fee was agreed as a
compromise.

Mr KASTENMEmR. Yes. The thrust of that particular report is that.
the net an average operator makes is what ? Around just under $5,000 a

Mr. PArrEnSON. T hat is right.
Mr. rMAwDSLEY. May I point out, Mfr. Chairman, that the figures that

I used here on page 4, where I say I note the prior gross receipts average
only $24 or $25, these are our figures that I derived from nmy company.
Now these are highly disputed by some of the people that are on this
panel as they think that my average is a little bit higher than theirs and
that in certain sections of the country it is much lowver than my average.

I truthfully had nothing to go on but my own figures from my own
company, and we may be a little bit different than some of the other
companies in the way we operate, and so we average a little bit higher.

Mr. ICIASTENMmER. I am surprised that it is that low :: we are dealing
in quarters rather than dimes. You know, that is only 100 quarters per
machine in a week, and that is not very much.

Mr. MAWDsLEs. If I may respond to that, our average in our company
went up slightly when we did move from 10 cents t- 25 cents a play,
but not drastically. I think it went up probably by $1.3.5 per week per
machine when we made the changeo ver from a 10-cent play to two for a
quarter play.

Air. KASTENMEIER. I am going to yield to the gentleman from New
York, Mr. Pattison.

Mr. PArCxISoN. I have one question. Tl;ere i6 a section 115 and section
116 and both nrovide for a change in the nlechanical fees from your
testimony, is that correct ?

hMr. ALLEN. No; not quite, 3Mr. Congressman. It is 115. It changes the
mechanical.

Mr. PAmrsoN. From what, 2 cents to 3 cents
Mr. ALLEN. Yes.
]Mr. PATnso¢. Mr. Alawdsley testified that there wvas a reference

from a change to a 2 cents to 6 cents.
Mr. ALLNF,. Mr. Congressman, the 6 cents is the combination of the

two sides, that is the 3-cent royalty looking at the record as taking two
or containing two songs.

Mr. PAvrisoN. So- we are talking about the same thing, the 2 cents
to the 3 cents, and that is reflected, is it not, to the price of the record ?

Mr.. ALLEN. Yes.
Mr. PA'rrIsoN. You do not pay that each time you play it ?
Mr. ALLF.N. Yes, Mr. Congressman. It is reflected in the price of the

record, and that is why the jukebox industry insists that it is carrying
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the burden of the mechanical fee. The manufacturers certainly doi pas§
it on, and the record industry bLdys eferred to, was made, and you will
be receiving it next week, includes an exhibit which establishes the cost
·of about $5 a box as a result of the 1-cent increase.

Mr. PArTIsoN. So that you could expect, if you were paying 75 cents
for a record that you would pay 76 cents?

Mr. ALLEN. NTo, sir. It is in the 75 cents.
Mr. PArxisoN. It is 2 cents now? And if it goes from 2 cents to 3

-cents, then you expect it would go to 76 cents?
Mr. ALLEN-. It probably would.
Mr. PArTTSON. But that would be the total effect on the increase in

the mechanical fee from 2 cents to 3 cents ?
Mr. ALLEN. Yes.
Mr. PATTISON. I have no further quest.ion.
Mr. KASTEN.IEIER. That amount varies in a sense. They assume now

they are paying $3 million a year in mechanical royalties buried in the
price of the record, and that would be raised to 4.5, 50 percent by virtue
of the mechanical royalty provided for in the bill.

Just one other question. As candidly as you can, could you tell me
what happened in the Senate Judiciary to convince them that they
ought to adopt a tribunal; that is to say, they are to make section
116 subject to tribunal readjustment after July 1, 1977? Whlat por-
suaded them? W1hy were they persuaded? What equity did they see?

£r. ALLEN. Thlis lwas in executive session. The statements that Sen-
ator McClellan has made, or his counsel for hinm, are to the effect that
they want to see all of the statutory rates dealt with similarly. Now, n e
answered in this way: CTVT interests could never agree on a royalty,
they remain widely apart even I believe to this time. Noow, that was 114.
The mechanical fee that we have been talking about, there was no in-
centive really from the proponents of that section to take it out of the
copyright tribunal, because those same interests were advocating the
new performance royalty and they could not argue against it.

Now, in our sitiation we are very much unlike CATV, and this is
what we stressed in our responses to Senator 3IcClellan. We had an
agreement. We did not need a copyright royalty tribunal to resolve the
current issue of what the .royalty rate should be. CATV did. And the
people behind the mechanical fee were neutral on it.

But the fact still remains we have an agreement, an agreement which
we intended and expected to serve as a ceiling, and, therefore, the ra-
tio(nale for bringing the other statutory rates into the control of a copy-
right tribunal does not apply in our situation. And I think that is the
reason behind the Senate action in taking it out.

I think I know a little about that one too, how that came about. It
was for that very reason that we hand an agreement. There was
no need for any further review of a rate that had been agreed on, and
I would surely like to emphasize this aspect of our problem. And I
guess this is the nub of the hearing today, n hether there should be re-
adjustment of this rate. We are going riglt now from zero performance
fee to a proposed $8. There is a hug*e jump there, and we have endeav-
oled to show it is all we can stand. So, it is not like revising a rate. It is
establishing something new that this industry has never had to carry
before, and it is going to require a lot of adjustment, and undoubtedly
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it will' result in marginal locations, or a certain percentage anyway in
marginal locations, being taken out.

Mr. KASTENmEIER. My last question is, you have heard, I believe it
was 1Mr. Korman's suggestion, how if there were tribunal effective after
July 1, 1977, how it would work, how you would negotiate, and what
the history has been of ASCAP, talking about his own performing
rights society, in negotiations with others up or down, as a matter of
fact. How do you see it working? How would it work ? Supposing the
Senate bill as it came out of committee were, in fact, then enacted
into law, despite your protestations. How would it work? That is, how
do you see it working any differently than Mfr. Korman suggested it
migt work operationally in terms of your getting together and nego-
tiating?

Mr. ALLEN'. Well, hfr. Chairman, the bill as it came out of the Senate
does not have this in it.

Mr. KASTENmEIEIR. No; I understand. This is a hypothesis only, that
somehow a bill as it came out of committee were adopted and you found
yourselves, your industry, in a position of having a tribunal, a $8 fee,
the other thing that you agreed upon, but there would be a tribunal.
Then there would be notice in the Federal Register by the Register of
Copyrights and so forth. IIow do you see it working? Presumably you
and others, perhaps you and Mr.'Patterson, and various others here,
the officers of the'organization would be involved as well, and we woild
be getting together with representatives of the performing rights
societies and ilego.t'.tiin some wuy. I was wonldering how you see it
working if you were, you know, in that position, if that happened to
you?

Mr. PATTERSON. I would think, Mr. Chairman, that there would be
the alternative of negotiating ith the representatives of the societies
when they advise that they felt that the fee should be $12 per year or
alternatively, trying to develop in depth and in detail the economics of
the industry and whether there had been changes that merit that. And
as Mr. Korman said, under the consent decree, ASCAP has yet to have
the Federal court establish a decree although there have been a number
of proceedings. The parties have arrived at a negotiated rate. But I
think again, using the term you did, in candor, the reason the exception
has prevailed for 40 years or more is because the jukebox indastry has
been a grassroots, rural industry in terms of image and in terms of
looking to Congress for protection, while the performing rights so-
cieties have essentially been urban or metropolitan in image. And going
to a copyright tribunal, the operators, in my judgment, feel that they
would be at a disadvantage from a standpoint of sheer weight of bar-
gaining strength, whereas if they were looking to their Congressman to
accept as reasonable or not an increase in the statutory rate, their posi-
tion would be more effective.

Mr. KASTENMEIER. But you do net take any major difference from the
way Mr. IKorman suggested it would operate, what he suggested in
terms of hypothetically how it would operate ?

Mr. PATrRsoxN. If it were there, for practical purposes I think that
is how. it would operate.

Mr. KAsTEN,3EInR. Well, thank you very much.
If Mr. Pattison has no more questions, I would like to thank all the

members of the panel for their contribution this morning. And in terms
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of the case of MIr. Nicholas Allen and Mr. Perry Patterson, me want
to greet you back to a hearing before this committee after an absence of
many years. And I would express gratitude of the committee to the
rest of you who as officers of the organizatiois and who have otherwise
appeared before us this morning. Thank you.

Mr. COLLINS. Thank you, Mr. Chairman.
Mr. IKASTENMEIER. This concludes this morning's hearing on one as-

pect of copyright, section 116 on the impact on jukeboxes in America.
On next Thursday morning, June the 5th in this room at 10 o'clock,

the committee shall hear from 3Mr. Ashton Hardy. General Counsel
of the Federal Communications Commission; Mr. Thomas Keller, the
Acting General Counsel of the Office of Telecommunications Policy;
Air. Fulton Brylawski, professor; Mr. Rondo Cameron and Mr.
Donald Merry of Sicom Electronics Corp. So until that time the
subcommittee stands adjourned.

Mr. ALLEN. I am sorry, I forgot to request permission. We are not
going to be prtzent, I think, at the later hearings having to do with
mechanical fee and the royalty for the recording arts, and we would
like to have permiszion to file whatever reply we think might be
appropriate-

bMr. KASTENMEIER. Yes.
Mr. ALLEN [continuing]. To the statements that will be made.
Mr. IKASTrENEIER. Without objection, not only will the prepared

statements that you have made today be accepted for the record in
full, in addition to your oral statements, but any statement the .Music
Operators of America or MIr. Patterson may have in connection with
the question of mechanical royalty will be accepted for the record.

Until Thursday next, 10 o'clock in this room, the subcommittee
stands adjourned.

[Whereupon, at 12:35 p.m. the subcommittee recessed to reconvene
on Thursday, June 5,1975, at 10 a.m.]





COPYRIGHT LAW REVISION

THURSDAY, JUNE 5, 1975

HOUSE OF REPRESENTATIVES,
SUBCOMI3IITTEE ON COURTS, CIVIL LmERTIES,

AND THE ADMINISTRATION OF JUSTICE
OF THE Co0MIm'WEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to call, at 10:15 a.m., in room

2226, Rayburn House Office Building, the Honorable Robert W.
Kastenmeier [chairman of the subcommittee] presiding.

Present: Representatives Kastenmeier, Danielson, Drinan, Patti-
son, and Railsback.

Also present: Herbert Fuchs, counsel, and Thomas E. Mooney,
associate counsel.

Mr. KASTENMIEsER. The committee will come to order.
The committee is meeting this morning for the purpose of con-

tinuing hearings on the copyright revision bill, H.R. 2223, and other
bills relating to the subject. This morning we have a series of wit-
nesses, the first two representing the Federal Government.

I would first like to call Mr. Xshton 'L;ardy, the General Counsel,
Federal Communications Commission. Mr. Hardy.

Mr. HARDY. Thank you, sir.
Mr. KIASTENTIEIER. You are most welcome. We would appreciate

it if you would proceed.

TESTIMONY OF ASHTON R. HARDY, GENERAL COIUNSEL,
FEDERAL COMMUNICATIONS COMMISSION

Mr. HARDY. Thank you, Mr. Chairman.
MIr. Chairman, I am pleased to have the opportunity to present

the views of the Federal Communications Commission with respect
to H.R. 2223, a bill for the general revision of the copyright law.

The committee is to be commended for addressing the very serious
need for comprehensive reform of our Federal copyright laws. As
you know, the statute governing this subject was enacted in 1909 and
was drafted in terms of the problems of that era. Motion pictures
and sound recordings as we now know them were not envisioned at
that time, nor were radio and television.

Mr. Chairman, I realize that the scope of this legislation is broad
and. that your subcommittee is concerned with such diverse subjects
as library photocopying, bootlegging of film and sound recordings,
and the ownership of presidential documents. The Commission has
no jurisdiction over matters such as these and' consequently I will
not comment on them. However, the Commission has asserted juris-

(433)
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diction and promulgated comprehensive rules governing the cable
television industry, the subject of section 11 (c) and (d) of the
proposed legislation, and thus my testimony addresses some of the
background of the cable copyright problem.

Cable television is among those forms of communication which were
not foreseen or provided for in the 1909 act.. For this reason a com-
plex controversy arose over the copyright liability of cable systems.
I would like to trace briefly the evolution of this controversy and
the Commission's involvement in it.

When the first cable systems began to operate, most merely ex-
tended local televir'on service to rural areas where it had not been
previously available. They did not import distant signals into mar-
kets where television service already existed, nor did they originate
programing or serve major metropolitan- areas. For these reasons,
broadcast licensees did not anticipate that the new industry would
pose the copyright problems that now exist. Similarly, copyright
proprietors were generally unconcerned about the gro,vth of cable
becalse they continued to receive royalties from conventional broad-
casters and did not anticipate that CATV would affect this revenue.

Initially the FCC expressed reluctance to assert jurisdiction over
cable in the absence of specific legislative authorization. In 1959, 26
FCC 402, the Comm;ssion rulled that cable systems could retransmit
programs without the express authority of the originating station.
.Ve reasoned that cable was merely a reans of extending television
service and did not pose an economic threat to the broadcast industry.
Pursuant to this ruling, cable operators were free to distribute pro-
graming 'without paying copyright royalties.

However, the attitude of the various parties changed abruptly when
cable systems began to import distant signals, originate programing,
and provide service in metropolitan markets which posed clear com-
petitlve threats to broadcasters. Copyright questions then came into
focus and broadcasters and copyright proprietors sought protection
from the FCC and the courts.

The Commission responded by abandoning its former laissez-faire
posture on cable -nd in 1962 denied a cable system permission to
import additional distant signals by microwave. I refer, of course,
to the Commission's ruling in the Carter MAountain Trangmlssion
Corp. cose, which was first affirmed by the District of Columbia Cir-
cuit Court of Appeals and certiorari was denied by the Supreme
Court. [32 FCC 459, aff'd 321 F. 2d 359 (D.C. Cir.), cert. denied,
375 U.S. 951 (1963).] The Commission was influenced in its decision
by the fact that the proposed importation would pose an economic
threat to a television licensee which could deprive the public of his
service.

In 1965 the Commission further asserted its jurisdiction over cable
in its first report and order on cable television-38 FCC 683-which
contained the so-called nonduplication rule. This rule manifested
the Commission's desire to protect the public interest in existing tel-
evision service, and to encourage the development of local broadcast
stations. It prevented duplication of the originating station's signal on
a cable system for a certain period before and after carriage by that
station. Under the rule, a copyright proprietor could limit the time and
area ini which a program was shown and a broadcaster could present
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programing previously shown on a network on a delayed basis with-
out running the risk of losing his exclusivity to a cablecaster.

The Commission's second report and order, 2 FCC 2d 725, adopted
in 1966, required that all new cable systems in the top 100 television
markets, which parenthetically serve 90 percent of all television
viewers, obtain FCC approval before importing new distant signals.
Approval was conditioned upon a firding that the new service would
be consistent with the establishment and healthy maintenance of
television broadcast servike in the area. The effect of the rule made it
virtually impossible for cable systems to establish new service in
urban markets.

Subsequently, a San Diego cable operator challenged the Commis-
sion's authority to bar expansion of its system under the major-
market-distant signal rule. Itowcver, the Supreme Court upheld the
Commission s action as reasonably ancillary to its duty to regulate
television broadcasting. I refer, of course, to the Souihwestern Cable
case decided by the Supreme Court [392 U.S. 157, (1968)].

Because FCC regulation had not addressed many of the copyright
questions posed by the advent of cable, broadcasters and cable pro-
prietors sought relief in the courts. They argued for an expansive
interpretation of the Copyright Act which would include a cable
broadcast as a public performance and thus subject cable operators
to copyright liability.

The Supreme Court confronted this issue in the now famous Fort-
nightly Corp. v. United Artists Television, Inc. case, 392 U.S. 29J0-
1968--where United Artists sought to recover royalties from Fort-
nightly, a West Virginia cable system which imported into its market
signals which could not be received through ordinary over-the-air
nmeans. Fortnightly argued that. it provided merely a reception service,
did not "perform", and therefore escaped liability.

In finding for the cable system, the Court employed a functional
test under which it held that the cable system was a "viewer", not a
4performer." Since "viewing' fell short of infringement, no liability
was incurred. Implicit in the Court's opinion was the view that Con-
gress is better equipped than the judiciary to strike an appropriate
balance among the various competing interests.

The Commission then issued proposed general rules for cable op-
eration [15 FCC 2d 417 (1968)]. This proceeding served as a cata-
lyst for serious discussions concerning the manner in which the in-
dustry should be regulated. As this lengthy proceeding neared its
close, the Commission forwarded a letter of intent on August 5, 1971,
to Congress which outlined its plans for the near-term regulation
of cable. In our letters we acknowledged the argument raised by
several parties that we should defer promulgating rules governing
cable until new copyright legislation was enacted. In response we
expressed the view that cable regulation and eopyright could be sep-
arately considered. Accordingly, we urged the Congress to promptly
enact a copyright statute and stated our intent to proceed with rule-
making. Among the rules outlined in our letter was a solution to the
distant signal problem which would permit limited importation of
such signals based upon a formula geared to market size, and a pro-
vision allowing program exclusivity in the top 100 markets.



436

In our letter, we encouraged industry principals to agree upon a
schedule of royalty fees in negotiations then in progress. T1le result of
these negotiations was the so-called "consensus agreement" which sug-
gested certain revisions to the proposal advanced in our letter of
intent and pledged the parties to support separate cable copyright
legislation. The legislation was to establish a system of copyright
liability for cable carriage of broadcast signals with compulsory li-
censing of signals authorized by the Commission. A schedule of royalty
fees or other payment mechanism was to be agreed upon by copyright
proprietors and cable operators. In the absence of agreement, the
parties agreed to submit to compulsory arbitration.

The Commission found the provisions of the consensus agreement to
be reasonable. Consequently, those aspects of the agreement subject
to our jurisdiction were implemented in our first comprehensive cable'
rules issued in 1972. [36 FCC 2d 143.] We took this action believing
that it would open the door to cable development and that copyright
legislation would be enacted shortly thereafter. Unfortunately, the,
negotiations concerning fee schedules proved inconclusive, and com-
pulsory arbitration has not been forthcoming. Thus, legislative efforts
in this area have been stymied.

The importance of a prompt resolution of the copyright problem
was heightened by a second ruling of the Supreme Court on the cable
copyright issue. In CBS v. Teleprompter, 415 U.S. 394 (1974), a Tele-
prompter cable system imported signals from as far as 600 miles from
its service area, as opposed to Fortnightly's 82 miles. It had also en-
gaged in advertising not confined to program origination channels
and had interconnected with other systems for specialized programing.
Despite the disparity of distance and the presen"ce of services char-
acteristic of broadcasting, the court held that Teleprompter retained
its "viewer" status and had not "performed' under the Fortnightly
rationale. Thus, it was not liable under the Copyright Act.

Seemingly announcing the end of its resilience to constrae th3
act to accommodate changing conditions, the Court called upon Con-
gress to enact remedial legislation. Speaking through bMr. Justice Stew;-
art, it said:

These shifts in current ousiness ar.d commercial relationships * * * sinlol,v
cannot be controlled by means of litigation based on copyright legislation
enacted more than half a century ago, when ndither broadcast television Lnur
CATV was yet conceived. Detailed regulation of these relationships, and any
ultimate resolution of the many sensitive and important pruoblems in this
field must be left to Congress. (415 U.S. at 414.)

In view of the preceding analysis, it is clear that if a solution to
the cable copyright dilemma is to be reached, it will only be through
congressional action. I will not rehash the details of the various
attempts made in Congress to enact legislation, for I am confident
that they are better known to your subcommittee, iMr. Chairman, than
they are to the Commission. Suffice it to say that legislation has been
considered by at least one house of Congress every year for the
last 10. Furthermore. I do not wish to offer detailed comlments with
respect to the specifics of section 111 (c) and (d) of the legislation
now before you. Enactment of substantive copyright law is an area
in which the Commission has no jurisdiction and in which we defer
to congressional judgment and expertise.
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However, the Commission has expressed some general. views on the
subject which: perhaps bear repeating in this forum. First of all, we
wish to express the importance of prompt congressional action. Mr.
Chairman, this controversy has troubled the communications s industry
for nearly a decade. It continues to be a source of great conflict be-
tween the industries we regulate. 7We believe that it is time that the
Congress place the interests of these parties in balance and resolve
their differences through legislation. In this connection, we believe
that it is essential and altoretler just that cable operators pay reasonl-
able copyright royalties. tHowever, we express no judgment as to
what precise form this legislation should take.

In our comments on previous legislation, wve have on several occa-
sions called attention to matters which we believed could be more
effectively handled through the flexible approach afforded by the
administrative process. In those comments ~we suggestcd that these
matters not be written into substantive law but left to agency dis-
cretion. ]We made those remarks in connection with provisions which
would have codified distant signal, ninimum signal carriage, exclu-
sivity, and sports blackout policies.

We continue to feel strongly that matters of this nature are more
appropriately left to the Commission where they can evolve as the
cable industry matures. For these reasons we were pleased that the
Senate deleted provisions of this nature from S. 1361 of the 93d
Congress, and that the legislation now before your subcommittee
eitlh:r omits reference to such regulatory matters or expresses them
in broad general terms within which we can exercise considerable
discretion. WVe are hopeful that any legislation which you report out
will conform to these guidelines.

Mr. Chairman, this concludes my remarks. I would be pleased to
respond to questions.

IMr. KASTENTm3E.ER. Thank you, IMr. Hardy. I wish to compliment
. ou on a very concise, coherent, and highly useful statement. l e need
to be aware of the history of what has transpired as seen through
the eyes of the Commission.

Does the Commission, the Federal Communications Commission
authorize-it does authorize or give licenses for cable television?

MIr. HARDY. Yes, sir. We issue certificates of compliance to cable
television systems once they are initially franchised by a local fran-
cliising authority in the community in which the cable system is to
operate.

Mr. KASTrENr.EIER. The first reference you make is to 1959. At that
time did you authorize or license them in any sense?

Mr. HTARDY. In 1959, no, sir. We did not at that time issue certif-
icates of compliance.

Mr. KIASMN3rEIER. Did the Commission participate in any respect
whatsoever in either the United irtist.s-Fortniqmtlly case, or the
CRCS-Teleprompter case as amicus curiae or otherwise ?

Mir. TnARDY. No, sir, we did not participate in those proceedings
before the courts.

M r. KA.TENs'.EIER. However. thie Commission, I take it, it. is the
view of the Commission that it differs with those decisions insofar
as they do not cause cable operators to pay reasonable cop)yright
royalties?
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Mr. HARDY. I do not believe we differ with the decision of the Court
in that respect. I think that the Court pointed out that the 1909
legislation, the statute dating back to 1909, could not be construed
to cover the industries which developed subsequent to that legislation.
I am not sure that we agree with the Court's ruling, but we live with
the Court's ruling. The Court has concluded that that statute was not
adequate to cover the industry as it developed.

We do support at this time, as I have stated in our prepared re-
marks, some form of copyright legislation which would impose an
obligation on the part of the cablecasters to pay some reasonable
copyright royalties. The amount, the details of that legislation, we
would leave to the expertise of Congress.

Mr. KASTENMEIER. Ten years ago when the matter came before us
in the 1965 hearings the teclmique and the industry were commonly
known as community antenna television, CATV. Now, it is known
as cable television. From a service or technological standpoint, has

--the industry changed in 10 years sufficiently for us to take some spe-
cial notice of that fact for purposes of copyrights a

bMr. H]AnDY. Well, Mr. Chairman, as you know, originally coim-
munity antenna television systems, as it originated, was intended only
to extend the signal which it could pick up over the air into the
homes of viewers which could not pick up that signal over the air
without a very large antenna. It n as an antenna put in a location
where it could pick up signals ofl of the air and transmit them over
cable into those homes.

The industry has since that time-the technology since that time
has developed which allows a cable operator to import from a distant
community a signal via microwave facilities, and it now imports from
very distant areas programing which would in effect fragment a local
broadcast station audience. And I think it is for that reason, the tech-
nological developments, that it has become more obvious that copyright
legislation is needed.

Mr. K(ASTENEIE.n. Just two other questions. One, your advice to us,
and I think it is very good advice, is not to be too specific. to stay
away from, insofar as we can, such questions as distant signal limited
importation, exclusivity, and sports blackout policies. And would you
also include the question of origination? You know, we actually coln-
sidered that 10 years ago. To Zwhat extent does the then C.' TV origi-
nate, andishould this have something to do with its copyright policy ?

Mr. HIARDY. Well, I would also recommend I think onbehalf of the
Commission, and I am speaking for myself, of course, because the
Commission has not taken any position in that sense, but the AlMidwest
VTideo case was decided, and in the Mid cest T'deo case it decided that
the Commission did have jurisdiction and authority to require a cable
system to originate programing. Since then. the Commission has had
some rulemaking as to whlether or not it would be appropriate to im pose
that obligation on a cable system at this time. because this industry is
developing. I believe that would be better left with the Commission,
with the administrative flexibility that is intended in the Administra-
tive Proceduru . ... , rather than to carve it into the stone of a statute.
I would xecommend, on my own behalf anyway, .hat it would be my
advice to the committee that it would be left better to the Commission's
administrative flexibility.
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Mr. KASTENMEIER. My last question is, you are aware, of course, of
the provisions of H.R. 2223. That is to say, the form in which the Senate
passed the bill early last fall. Is that bill acceptable in all respects to
the Commission ?

Mr. HARDY. Yes, sir. Insofar as it relates, as I began my testimony
here today, there are many parts of that overall bill which do not anply
to the areas regulated by the Commission, but insofar as that bill
touches upon the copyright obligations in the cable industry, it is
acceptable to the Commission; yes, sir.

Mr. KASTENTEIErR. Thank you. I yield to the gentleman from Illinois,
Mr. Railsback.

Mr. RAILSBACKr. Yes. I take it what you are saying is you generally
favor the bill that is pending before us, and you especially appreciate
the fact that in contrast to earlier bills it provideb certain latitudes
that those other bills did not provide ?

Mir. HARDY. That is correct.
Mr. RAILSBACK. To your Commission ?

iMr, HARDY. Yes; it does.
Mr. RAILSBAC. Would you favor the FCC or the Copyright Office

itself administering the fee schedules, in making determinations there .
Mr. HARDY. I think that should be left with the Copyright Oilffice.
Mr. RAILSBACY.. The Copyright Office, right. Are you satisfied that

the bill as drafted contains enough authority to permit you to deal,
witl'questions of embargoes or exclusivity and so forth?

Mr. HARDY. Well, I think that the jurisdiction that the Commission
presently has under the Supreme Court decision in Southwestern Cable
is adequate at present. However, I recognize that there are some bills
that have been submitted to both Hou.ses of Congress which would
question the jurisdiction of the Commission in the cable area, and the
Chairman, I believe, has testified on that. And I am not thoroughly
familiar with his testimony in those areas, and I would prefer to defer
to his judgment on what legislation would be needed in the field of
jurisdiction for the Commission. I would prefer not to answer that.

Mr. RAILSBACx. The FCC had promulgated certain rules before.
How does the bill jibe with those rules that you promulgated earlier
after the first court decision ?

Mr. HARDY. Well, I may not understand your question, Mr. Rails-
back. Which rules are you referring to ? '

Mr. RAILSBACK. Well, I think, for instance, that you saw fit to regu-
late certain transmissions depending upon the area, the distance, and
am I right on that ?

Mr. HARDY. Distant carriage ?
Mr. RAILSBACK. Right.
Mr. HARDY. The number of signals allowed to be carried, things of

that nature; yes, we have.
Mr. RAILsBACK. Do you, or did you then, and how do you now feel

about differentiating between the fee schedules as relates to, say, the
secondary transmissions within a local area carrying whero the primary
transmissions reach? Do you think there should be a different fee
schedule depending'upon the type or the distances involved ?

Mr. HARDY. I think that we would defer t6 the judgment of your.
committee on that. We would leave that to the committee as to whether
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or not a fee' schedule should be made-the local signal as opposed to the
distant signal ?

Air. RAILSBACIr. Right. Exactly.
Afr. HARDY. I think the parties to the consensus agreement, who I

understand will be called on to testify before you-
AIr. RArTSBACX. Yes; they will.
MIr. HARDY. Will be better able to respond to that, and perhaps they

could give you their suggestions. But insofar as the Commission is
concerned, we would defer to the judgment of your committee on that.

IMr. RAILSBACK. Perhaps I am mistaken, but as I read the bill before
us we do not differentiate in the fee schedule.

MrI. HIARDY. That is correct. The same fee would apply to all carried
signals. including distant.

Mr. RAILSBACK. Including, as I understand it, including atral trans-
missions under subsection (c) (1) (A) ?

fMr. HARDY. That is correct.
MAlr. RAILSBACIc. Thank you.
3r'. IKSTEN3IEIER. The gentleman from Califolrnia. MIlr. Danielson.
MIr. Da-,IErLsoX. Ifr. Chairman, I pass and retainl my right to interro-

gate if I may, please.
IMr. KASTENa3NEIER. The gentleman flom MIassachllsetts, MAr. Drinan.

MIr. DRINAN. Thank you, ir. Chairman. Perhalps we should not men-
tion the Office of Telecommunications Policy to a representative of the
FCC. But, I nvonder if your recommendations are consistent with the
recommendations of the Cabinet Committee report in January 19 74 of
the OTP?

r1'. I.ARDY. Father Drinan, I am not familiar with those, intimately
familiar with those. I know of them, and I am not sure whether our
testimony is consistent with them or not. I do not believe we studied
our testimony to compare it with tllat report to deternline whether
it was consistent.

IMr. DRIsNAN. It conlfirms my suspicion that the FCC and the OTP
were not talling very much to each other.

Would you point out anything in Ii.R. 2228 that either in your per-
sonal judgment or in discussions of the FCC that perhaps could be
modified? In other words, we want as much help as we can get on the
specifics, and I know that you do not want to get into them. You say we
expless no judgment as to what Irecise form this legislation should
takle. But, could you give us any helpful suggestions as to vwhatever
conflicts might exist Vwhich could be resolved ?

Mir. HARDY. Father Drinan, I think maybe the parties may have
testimony that they will submit to you as they testify here befuore ou,
and I think in weighing both sides of the issue as p;resented by those
parties you w-ill be able to come up with whatever you believe a balanc-
ing of the equities between those parties.

The Commission, insofar as its comments on tile bill that was sub-
mitted to us, would be that we are in agreement with the general
principles, and we would leave the details to your committee.

M[r. DRIN.-N. All! righlt. Thank you, sir. I have no more questions
at this time.

IMr. IKs'rr.sErstEiR. The gentleman from New York, Mr. Pattison.
fMr. IH.RDY. Father Drinan, if I migllt, I would not like to leavne'this

record with the impression that. there is no ongoinllg libcsbions between
the FCC and thle OTP.
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Mr. DRINAN. No.'No. I approve of no discussion.
Mr. HARDY. We exchange documents, as I am sure you are aware,

and comment )n the documents submitted by both offices. We do not
always come down on the same side, and I am sure frequently do not,
particularly in the field of cable. I think there are, as you are well
aware, many differenc.s of opinion between the FCC and the OTP.

Mr. DRINAN. You wUnlU not care to take another minute or two to
spell those differences out, would you ?

Mir. HARDY. I am sure that they are so complex that it would take a
great deal more than a minute.

Mr. DiNAaN. Thank you, sir.
Mr. ICSTENMEIER. Mr. Pattison.
Mr. PATTISON. I also see potential conflicts in your jurisdiction be-

tween the copyright law and th, rFCC's jurisdiction in the area of no,-
duplication of signals and exclusivity and also in the area of the use
of translators, which we have not talked about. And I wonder if you
would just comment a little bit more about the problems. I realize that
the Southwestern case was decided and baid that ) ou have jurisdiction,
but that was in the absence of copyright law. ' Nw, suppose we pass a
copyright law here that relates and governs cable, is that not going to
cause some jurisdictional problems betas cen the FCC and the copyright
law?

MIr. HARDY. I am not sure that we will have any problems with our
jurisdiction. If we were to feel that there N ore jul isdictional problems,
I am sure that we could submit to Congress proposed legislation to
clarify the jurisdiction of the Commission.

Insofar as this bill is concerned as it relates to the areas that you
just mentioned; that being the use of translators, the use of microwave
facilities, we do not believe 'that there is anything that you will be
carving into statutory stone which would affect our jurisdiction. Were
the courts to so construe your statute, then we would, of course, hlave
to come to Congress for some clarifying legislation.

Mr. P'rrisoN. My poinlt is once the cable system is paying a copy-
right fee, as they are not now, then questions arise of how they can
use their license T", seems to me that our legislation is sort of in the
situation, that iL ' 3n your legislation changes, in other words, your
rules change, thei. our legislation, to the extent that it was based upon
your legislation at that time becomes somewhat impractical.

Mr. HARDY. I can only say to you I know of no present rulemakings
which would affect it.

Mr. PATTIsoN. Well, for instance, you establish a fee, for instance,
for cable operators based upon the fact that they do have the non-
duplication rules. Assume that. And I do not suppose that it is going
to happen, but just for the purpose of argument, just as an example.
assume that you do away with your nonduplication rules. Then, of
course, the fee would have to perhaps be different.

Mr. I-ARDY. Well, I lnow of nothing presently pending before the
Commission which would indicate the Commission anticipates remov-
ing exclusivity protection or nonduplication protection.

Mr. PAirnsoN. That is not my point. The point is that it is obvious
a change in your rules will reflect upon the statute that we ultimately
pass, based upon the rules as they exist right now.

Mr. HARDY. I can only respond by saying, I suppose, Congress has
to adopt legislation based upon a situation as it exists, leaving as much
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flexibility as possible for future change. I really do not kknow how to
rebpond to your question, Mr. Pattison, and I am not trying to evade it.

IMr. PArmsoN. No. I understand.
Mr. HARDY. But I really do not know how to answer that. I can only

say to you that all that Congress can do is adopt legislation based
upon the present statute, and I know of no plans, I know of no pend-
ing ruleinakings which would change the statute from the Commission
standpoint, from its regulatory standpoint, so I don't know how to
respond to that, how you can leave that flexibility.

'.r. PArrISON. I guess the problem is we are dealing in an area that
is so rapidly changing, the technology is so rapidly changing that
we cannot really foresee what kind of changes in technology will occur
and, therefore, what rules you are going to adopt in response to that
teed dogy.

A . HRIDY. I suspect that we have 'hat same problem at the Com-
mission.

.ilr. PATTISON. So it would seem to me. knowing that there are prob-
ably going to be changes, that maybe we ought to think in terms of
building in some sort of a mechanism so that those changes can be
coordinated. I do not know how you do that.

iMr. HARDY. I am afraid that I cannot offer you any help because
I do not know how you would do it either, sir.

Mr. PATrIsoN. Well, we will both think about it.
Mr. I-IARDY. All right.
Mr. PATrIso.N. I have no further questions.
Mr. ICASTENMEIER. The gentleman from Illinois has another

question.
Mr. IRAILSBACK. Mr. Hardy, I wonder if you could make available

to us the Commission's previous rules and orders concerning cable
television? Could you do that for the record?

Mr. HARDY. The rules they have presently ?
Mr. RAILsBACK. Yes.
Mr. HARDY. Certainly. I am sure we can do that.
Mhr. RAILSBACK. I think that some have probably been superseded

or preempted. Have there not been a whole series of orders and rules?
MIr. HARDY. Yes.
3Mr. RAIMSBACK. I think that it would be helpful to me personally

to see all of them and the sequence.
Let me ask you this-
Mir. HARDY. We will make those available to the committee, sir.
[The material referred to is in the files of the subcommittee.]
5Mr. RAILSBACK. Thank you. Was there ever an embargo of sports

transmissions that ilivolved minor league franchise areas, or can you
give us a little bit of the background of that?

Mr. HARDY. I am afraid I do not know. Are you referring to sports
blackouts?

1Mr%. RAILSBACK. Yes.
Mr. IIAitDl. That is presently pending before the Commission. It is

considering sports blackout rules at the present. The Commission is
attempting to make those rules consistent with the intent spelled out
by Congress in the sports blackout legislation. We are trying to be
conbistent with those, or at least that is what the Commission is dis-
cussing at present. As to the outcome of those blackout rules, I do not
know what those will be. They are presently being studied by the
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Commission, and I understand they will come before the Commission
for discussion late this month or in early July.

Mr. RAIMSBACK. At one time I was led to believe that you were con-
sidering, the FCC was considering blacking Out transmissions from a
distance where there was a minor league franchise. Is that correct?
Or do you recall ?

Mr. HARDY. Yes, it could have applied to minor leagues.
Mr. RAILSBACK. IS that still under active consideration or what?
Mr. HARDY. The overall policy of sports blackout rules is under

consideration and being discussed, yes.
Mr1. RAIsBACK. IIave there been any orders or rules as yet promul-

gated ?
Mr. HARDY. Those are being studied, and tlie.rules will be adopted

hopefully this year.
Mr. RAILSBACTK. Are you saying that you are looking for direction

from the Congress as to what a Hlackout policy should be, how much
it could encompass and whether it should affect minor league cities as
well as major league areas or what?

Mr. H2-ADY. I am sure that the Commission would welcome any
direction that Congress may wish to offer on that. We, at present, are
operating off the statute that was adopted by Congress. We report
annually on the effects in professional sports. But of course, we do
not know what the effects, we have no data which we could study on
the effect on mino'r league sports.

Mr. RAILSBACK. Let me ask You one other question. I think maybe
you referred to the people that are involved, but I am not sure, I am
not sure that that is going to be yery helpful to us, and maybe your
testimony might be more helpful. Do you personally believe, based
on your experience or the Commission's experience, that this should
be a different fee schedule depending upon, or that there should be
some flexibility in a fee schedule taking into account the different
distances and the different problems that may be involved in cable
television.

.rI'. IHARDY. I am not sure that the Commission has taken a distinct
position on that. We support the present bill which applies the same
fee schedule regardless of the distance from which the signal is im-
ported, be it a local signal or a distant signal which is imported. The
Commission supports at the present time the present bill that was
presented to us in its general form.

{Mr. RAILSBACKi. Thank you.
Mr11. HARDY. And would apply it equally.
IIr. ICAsTmxEInER. Mr. HIardy, on behalf of the committee-
MIr. DANIELSON. IMr. Chairman, I have two questions if I may.

iMr. ICASTENzMEIER. The gentleman from California, MIr. Danielson.
MIr. DANIELSON. I am interested in the theory underl which your

Commission asserts jurisdiction for the regulation of cable. As I
understand it, you feel that you have that riglht in order to protect
television licensees from tlie economic threat of competition which
might impair their ability to render their public service tunder their
license; and conversely, in order to protect, to prorote the develop-
ment and health, economic health of local television stations. Aside
from that, vwhlat basis of jurisdiction dies FCC feel that it has regard-
ing cable?
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1Mr. HARDY. The basis for the jurisdiction, as you stated, and as
found by the Supreme Court, is based upon the responsibility that the
Commission has to 'nsuiie.that thi's Nation has an efficient and wide-
spread radio and television systefm.

AMr. DANIELSON. Well, on cable-we are not really worried about
radio really, are -we, particular'ly ?

MIr. HARDY. Well, when I say radio, radio as defined includes tele-
vision, because the Commission is a-

M£r. DANIELSON. But I am only speaking about television here, and
can we agree on that? Now, proceed. '

Mlr. HARDY. Now, I was trying to ansN. r your question insofar as
it relates to the theory upon which the Com ,'ssion asserted jurisdic-
tion, and that was the theory as you stated, and that was approved
by the Supreme Court. The theory is that if you lose the local service
from a television broadcaster, then you have undermined the con-
gressional intent to insure a nationwide, efficient, widespread radio
system. And I use radio again in the sense that it includes television.
And .that was the theory approved by the Supreme Court.

Mr. DANIELSON. And of which I can understand the rationale and
the logic, and I have no problem. Do you have any other basis?

Mr. HaRDY. And I think thewords used were "reasonably ancillary."
Mir. DANmELsoN. Doyou have any other basis?
Mr. HARDY. Any other basis for your legislation?
Mr. DANIELSON. For asserting jurisdiction to regulate cable ?
Mr. HARDY. That is the extent. That is the extent of the rationale

supporting our assertion of jurisdiction.
Mr. DANIELSON. Then I guess your answer is no, you have no other

basis?
Mr. HARDY. That is correct.
Mr. DANIELSON. What does copyright have to do with either pro-

tecting existing television from an economic competitive threat, or
the promotion of local television broadcasting?

Mr. HARDY. I am not sure that I lnow the answer to that.
Mr. DANIELsON. I did not think you did. Thank you very much

That is all of my questions.
Mr. KASTENtMIER. Thank you, Mr. Hardy, for your appearance this

morning. And we appreciate the help you have given us.
[The prepared statement of Ashton R. Hardy follows:]

STATEMENT OF ASHTON R. HARDY, GENERAL COUNSEL, FEDERAL COMMIUNICATIONS
CoMMISSION

Mr. Chairman, I am pleased to have the opportunity to present the views of
the Federal Communications Commission with respect to H.R. 2223, a bill for
the general revision of the copyright law.

The Committee is to be commended for addressing the very serious need for
comprehensive reform of our federal copyright laws. As you know, the statute
governing this subject was enacted in 1909 and was drafted in terms of the
problems of that era. Motion pictures and sound recordings as we now know
them were not envisioned at that time, nor were radio and television.

Mr. Chairman, I realize that the scope of this legislation is broad and that
your Subcommittee is concerned with such diverse subjects as library photo-
copying, bootlegging of film and sound recordings, and the ownership of presi-
dential documents. The Commission has no Jurisdiction over matters such as
these and consequently I will liot comment on them. However, the Commission
has asserted jurisdiction and promulgated comprehensive rules governing the
cable television industry, the subject of Section 111(c) and (d) of the proposed
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legislation, and thus my testimony addresses soi .e of the background of the
cable copyright problem.

Cable television is among those forms of communication which were not fore-
seen or provided for in the 1909 Act. For this reason a tomplex controversy arose
over the copyright liability of cable systems. I vvould like to trace briefly the
evolution of this controversy and the Commibsion's involvement in it.

When the first cable systems began to operate, most merely extended local
television service to rural areas where it had not been previously available.
They did not import distant signals into -markets where television service al-
ready existtd, nor did they originate programming or serve major metropolitan
areas. Fur these reasons, broadcast licensees did not anticipate that the new
industry would pose the copyright problems that now exist. Similarly, copyright
proprietors were generally unconcerned about the growth of cable because they
continued to receive royalties from conventional broadcasters and did not
anticipate that CATV would affect this revenue.

Initially the FCC expressed reluctance to assert jurisdiction over cable in
the absence of specific legislative authorization. In 3959 (26 FCC 402), the
Commission ruled that cable systems could retransmit progiams without the
express authority of the originating station. We reasoned that cable was merely
a means of extending television service and did not pose -an economic threat
to the broadcast industry. Pursuant to this ruling cable Operators were free to
distribute programming without paying copyright royalties.

IIowever, the attitude of the various parties cha.ged abruptly when cable
systems began to import distant signals, originate programming, and provide
service in metropolitan markets which posed clear competitive threats to broad-
casters. Copyright questions then came into focus and broadcasters and copy-
right proprietors sought protection from the FCC and the courts.

The Commission responded by abandoning its former laissez-faire posturl
on cable and in 1)'62 denied a cable system permission to import additional dis-
tant signals by microwave. [Carter Mountain Transmnission Corp., 32 FCC 459,
aff'd, 321 F. 2d 359 (D.C. Cir.), cert. denied, 375 U.S. 951 (1963)]. The Conm--
mission . as influenced in its decision by the fact that the proposed importation

vwould pose an economic threat to a television licensee which could deprive thge
public of his service.

In 1965, the Commission further asserted its jurisdiction over cable in its
First Report and Order on Cable Television (38 FCC 683) which contained the
so-L.d..ed Non-Duplication Rule. This rule manifested the Commission's desire
to protect the public interest in existing television service, and to encourage
the development of local broadcast stations, It prevented duplication of the
origina..ng station's signal on a cable system for a certain period before and
after carriage by that station. Under the rule, a copyright proprietor could
iEnit the time and area in which.a program was shown, and a broadcaster could
present programming previoumly shvwn on a network on a delayed basis without
running the risk of losing h!l exclusivity to a cablecaster.

The Commission's Second Report & Order [2 FCC 725 (1966)], required that
all new cable systems in the top 100 television markets (serving 90% of all
tele ision viewers) obtain FCC approval before importing new distant signals.
Approial was cJId'-; d upon a finding that the new service would be con-
sistent fith thlt estal,llhment and healthy maintenance of television broadcast
service in the area. The effePt of the-rule made it virtually impossible for cable
systems to establish new service in urlan markets.

Subsequently, a San Diego cable operator challenged the Commission's author-
ity to bar expansion of its system under the major-market-distant signal rule.
However, the Supreme Court upheld the Commission's action as reasonably
ancillary to its duty to regulate television broadcasting. [U.S. v. Southwestern
Cable Co., 392 U.S. 157 (1968) ]

Because FCC regulation had, not addressed many of the copyright questions
posed by the ad ent of cable, broadcasters and cable proprletors sought relief in
the courts. They argued for an expansive interpretation of tlie Co. yright Act
which would include a cable broadcast as a "public performance" and thus sub-
Ject cable operators to copyright liability. The Supreie C6urt confronted this
issue in Fortnigh tly Corp. v. Unitted Artists TclcWsioni, hirn., 392 U.S. 290 (1968),
where United Artists sought to recover royalties from.'ortnightly, a West Vir-
ginia cable system %hich imported into its market signals which could not be
received through ordinary over-the-air meay. Forftnightly argued that it pro-
vided merely a reception service, did not "perform" and therefore escaped lia-
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'bility. In finding for the cable system, the Court employed a functional test under
which it held that the cable system wa~ a "viewer", not a "performer." Since
"viewing" fell short of infringement, no liability was incurred. Implicit in the
Court's opinion was the view'thit Congress is better equipped than the judiciary
to strike an appropriate balance among the various competing interests.

Tile Commission then issued proposed general rules for cable operation (15
'CC 2d 417 (1968) ]. This proceeding served as a catalyst for serious discussions
concerning the manner in which the industry sLould be regulated. As this lengthy
proceeding neared its close, the 'Commission forwarded a Letter of Intent on
August 5, 1971, to Congress which outlined its plans for the near-term regula-
tion of cable. In our letter, we acknowledged the argument raised by several

.parties that we should defer promulgating rules governing cable until new ccpy-
right legislation was enacted. In response we expressed the view that cable
regulation and copyright could be separately considered. Accordingly, we r.~ged
.the Congress to promptly enact a copyright statute and stated our intent to
proceed with rulemaking. Among the rules outlined in our letter vas a soulution
to the distant signal problem which would permit limited importation of such
signals based upon a formula geared to market size, and a provision allowing
program exclusivity in the top 100 markets.

In our letter, we encouraged industry principals to agree upon a schedule of
royalty fcts in negotiations then in progress. The result of these negotiations
was the so-called "Consensus Agreement" wh.:h suggested certain revisions to
the proposal advanced in our Letter of Intent and pledged the parties to support
separate cable copyright legislation. The legislation wvas to establish a system
of copyright liability for cable carriage of broadcast signals with compulsory
licensing of signals authorized by the Commission. A schedule of royalty fees
or other payment mechanism was to be agreed upon by copyright proprietors
and cable operators. In the absence of agreement, the parties agreed to submit
to compulsory arbitration.

The Commission found the provisions of the Consensus Agreement to be
reasonable. Consequently, those aspects of the Agreement subject to our juris-
diction were implemented in our first comprehensive cable rules issued in 1972.
(36 FCC 2d 143). We took this action believing that it would open the door to
cable development and that copyright legislation woulld be enacted shortly
thereafter. Unfortunately, the negotiations concerning fee schedules proved in-
councluaive, and compulsory arbitration has not been forthcoming. Thus, legisla-
tive efforts in this area have been stymied.

The importance of a prompt resolution of the copyright problem was height-
ened by a second ruling of the Supreme Court zon the cable copyright issue. In
CB.S v. Tcleprompter, 415 U.S. 394 (1974), a Teleprompter cable sys:em imported
signals from as far as 600 miles from its service area (as opposed to Fort-
nightl3's 82 wiles). It had also engaged in advertising not confined to program
origination channels and had interconnected with other systems for specialized
programming. Despite the disparity of distance and the presence of services
characteristic of broadcasting, the CLnirt held that Teleprompter retained its
'viewer" status and had not "performed" under the Fortnightly rationale. Thus
it was not liable under the Copyright Act.

Seemingly announcing the end of its resilience to construe the Act to ac-
commodate changing conditions, the Court called upon Congress to enact reme-
dial legislation. Speaking through Mr. Justice Stewart, it said:

These shifts in current business and commercial relationships . . .
simply cannot be controlled by means of litigation based on copyright
legislation enacted more than half a century ago, when neither broadcast
television nor CATV was yet conceived. Detailed regulation of these rela.
tionships, and any ultimate resolution of the many sensitive and impor
tant problems in this field must be left to Congress. (415 U.S. at 414)

In view of the preceding analysis, it is clear that if a solution to the cable
copyright dilemma is to be reached, it will only be through Congressional
action. I will not rehash the details of the various attempts made in Congress
to enact legislation, for I am' confident that they are better known to your
Subcomnmittee, Mr. Chairman, than they are to the Commission. Suffice it to
say that legislation has been considered by at least one house of Congress every
year for the last ten. Furthermore, I do not wish to offer detailed comments with
respect to the specifics of Sec. 111(c) and (d) of the legislation now before you.
Enactment of substantive copyright law is an area in which the Commission has
no jurisdiction and in which we must defer to Congressional judgment.



'447

However, the Commission has expressed some general views Qn the subject
which perhaps bear repeating in this forum. First of all, wve wish to express
the importance of prompt Congressional action. Mr. Chairman, this controversy
has troubled the communications industry for nearly a decade. It continues
to be a source of great conflict between the industries we regulate. We believe
that it is time that the Congress place the interests of these parties in balance
and resolve their differences through legislation. In this connection, we believe
that it is essential and altogether just that cable operators pay reasonable copy-
right royalties. However, we express no judgment as to what precise form thiA
legislation should take.

In our comment on previous legislation, we have on several occa3ions called
attention to matters which we believed could be more effectively handled through
the flexible approach afforded by the administrative process. In those com-
ments we suggested that these matters not be written into substantive law but
left to agency discretion. We made these remarks in connection with provisions.
which would have codified distant signal, minimum signal carriage, exclusivity
and sports blackout policies. We continue to feel strongly that matters of this
nature are more appropriately left to the Commission where they can evolve
as. the cable industry matures. For these reasons we were pleased that the Sen-
ate deleted provisions of this nature from S. 1361 of the 93d Congress, and that
the legislation now before your Suboommittee either omits reference to such
regulatory matters or expresses them in broad general terms within which we
can exercise considerable discretion. We are hopeful that any legislation which
you report out will conform to these guidelines.

MIr. IAsTENrEIERI. Next, the Chair would like to call Mr. Thomas
J. Keller who is the Acting General Counsel for the Office of Telecom-
munications Policy in the Executive Office of the President.

We have your statement, Mlr. Keller, and if you like you may pro-
ceed from it or proceed as you wish.

TESTIMONY OF THOMAS J. KELLER, ACTING GENERAL COUNSEL,
OFFICE OF TELECOMMUNICATIONS POLICY, EXECUTIVE OFFICE
OF THE PRESIDENT

Mr. KELLER. Mr. Chairman, members of the subcommittee, I am
pleased to respund to your invitation to discuss the views of the Office
of Telecommunications Policy on H.R. 2223, the copyright revision
bill.

Mfy remarks today are limited to those sections of the bill which
address the question of copyright payments by cable television sys-
tems. At the outset, I wish to say. that O)TP fully endorses the principle
of copyright payment for the cable retransmission of broadcast orig-
inated progranmming. Before discussing the rationale behind this posi-
tion, it may be helpful to place the cable-copyright question in an his-
torical context.

The cable television industry began in the late 1940's as a means of
bringing improved television reception to isolated communities in the
mountainous regions of Pennsylvania and Oregon. Although this serv-
ice spread rapidly in many small towns throughout the Nation, cable's
telecommunications capacity was quite limited in its early days.

With the development of new technology increasing the potential
capacity of a cable system to 20 television channels or more, cable en-
joyed increased growth during the 1960's. ~Many new systems provided
not only improved reception of nearby broadcast stations, but also
began to originate television programming and to import additional
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broadcast signals by means of microwave links from distant cities.
Today, there are over 3,000 cable systems serving approximately 10
million cable subscribers.

As cable's capacity to increase signal availability in local markets
became apparent, the broadcast industry, fearing shifts in established
viewing patterns, 'began to sit up and take notice. Similarly, the pro-
gram production industry became concerned that cable's importation
of programs from distant markets could diiminish the value of those
programs when they were subsequently offered for sale to broadcast
outlets in the market served by a cable system.

By 1966, fhe Federal Communitations Commission had asserted
jurisdiction over cable systems, primarily with respect to the retrans-
mission of broadcast signals. Unable to resolve the issues of potential
competition between cable and broadcasting, the FCC imposed a vir-
tual freeze on cable expansion in the top 100 markets. In so doing, the
Commission noted that cable's use of broadcast signals without ireim-
bursement to program owners had a direct bearing on the cable-broad-
cast controversy. Thus, the copyright question became intertwined with
communications policy issues regarding the competitive relationship
between cable and broadcasting.

During this same period, she program production industry insti-
tuted law suits against cable operators for copyright infringement. Al-
though the Supreme Court ultimately ruled that cable was not liable
for copyright payments under a narrow reading of the Copyright Act
of 1909, the Court also stated that Congress should take a fresh look
at conforming the copyright law to new teclmological developments
that were not envisioned 60 years ago. In this regard, the Court noted
this issue had already become a subject for congressional consideration
as part of the overall copyright revision that had been underway for
several years.

The Office of Telecommunications Policy first confronted the cable-
copyright issue soon after its creation. The Office was created in 1970.
In June 1971, the President appointed a special' committee to develop
propos.ali"for a comprehensive national policy on cable communica-
tions. The committee, chaired by the Director of OTP, recognized at
the outsl at cable technology offered a major solution to the problem
of chanf $f'carcity that is inherent in our present system of television
broadcasting.

Unlike over-the-air broadcast technology which, because of spectrum
limitations, permits only a limited number of channels in a given com-
munity, cable technology permits an abundance of channels. The Cab-
inet committee viewed cable as something far more than a mere vehicle
for retransmitting broadcast signals; rather it saw cable as a tech-
nology with the potential to evolve into a medium of communication
in its own right, offering new opportunities for access by the public to
the electronic media, and new outlets of expression for program pro-
ducers, advertisers, and virtually anyone who wished to convey a
message.

In essence, cable's traditional retransmission service was seen as an
adjunct to the provision of a multiplicity of channels that could be
leased for a broad range of uses. It was apparent, however, that the
public would receive the full benefits of cable's potential only if the
medium were afforded a fair opportunity to develop and compete with
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existing media, free of unwarranted governmental restrictions. To this
end, OTP is preparing cable legislation which will establish a national
plan and regulatory framework for cable communications based on
the recommendations of the Cabinet committee.

Similarly, it was evident that the unresolved copyright questioni
had been a factor in inhibiting the growth and development of cable,
and had made the integration of cable into the television program dis-
tribution market most difficult. Accordingly, the report of the Cabinet
comnmittee,,published in January 1974, included a recommendation that
cable be subject to copyright liability. The committee felt that program
retailers leasing cable channels should negotiate and pay for the right
to use programs and other copyrighted information just as entrepre-
neurs in other media are required to do. The committee also recom-
mended that cable system operators which retransmit broadcast sig-
nals should be subject to copyright payments in the form of a statutory
compulsory license.

These recommendations were grounded on principles of equity, as
well as general copyright theory and communications policy consider-
ations. The purpose of copyright protection, under the Constitution,
is to ensure that authors receive the encouragement they need to create,
as well as the remuneration which they fairly deserve for their crea-
tions. Cable systems, in their retransmission of broadcast signals, make
profitable use of copyrighted works and should therefore be subject to
some form of payment. Moreover, only when cable is obligated to the
payment of copyright can the argument of cable's "unfair competi-
tion" with broadcasters be put finally to rest.

As you know, Mr. Chairman, the question of the form that eable's
copyright payment ought to take has been a subject of continuing con-
troversy for many years. Numerous proposals have been put forward
attempting to distinguish among various types of signals. But these
previous proposals have failed for lack of agreement between the
principal industries, and it now appears that a blanket compulsory
license has gained the widest acceptance among the palsies.

In 1971, faced with the cable "freeze" and the fact that the cable-
copyright issue was an integral part of the competitive disputes be-
tween the cable and broadcast media. OTP encouraged representa-
tives of the principal industries-namely, cable, program producers
and broadcasters-to reach some form of agreement on copyright pay-
ment. The resulting "consensus agreement," providing for elimination
of fhe freeze, and the promulgation of the FCC's present cable rules
had, as a central provision, the agreement of all parties to support
copyright legislation in the form of a compulsory license for cable's
carriage of local and distant signals. The bill before you today incor-
porates such a provision and, although not a perfect answer to all
aspects of the issue, we believe it provides a reasonable and workable
solution to the problem.

Beyond our belief that payment of copyright fees by cable systems
is in accord with traditional copyright principles of incentive and
fairness for program producers, OTP also looks to copyright legisla-
tion to afford stability and certainty where previously there has been
none. In this regard, we are concerned that the affected industries not
be forced to revisit the uncertainties and disputes which now preoccupy
them. While OTP takes no position on the particular fee schedule ,hat
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is incorporated in the bill, we recognize that Congress is. writing on a
clean slate here, without the benefit of prior experience with cable-
copyright payments, and that it m.ay be necessary to adjust the fee
schedule in the future on the basis of additional experience and data.
We do feel, however, that t'le provision in the present bill which
allows the Copyright Tribunal to conimmence adjustment of the license
fees as early as 18 months after enactment could undermine the cer-
tainty and stability which the bill would otherwise provide.

In summary, Mr. Chairman. OTP believes that the question of
cable's liability for copyright has occupied and diverted tlie attention
of major industries and all branches of Government for too many
years. It is essential for copyright legislation to be enacted soon; first,
because television prugram producers will thereby receive fair com-
pensation for cable's prufitablc libe of their product; and,.second, be-
cause it is time to put the question to rest so that cable may grow and
develop in response to the needs and demands of the public. In short,
we believe that copyright legislaiin is a necessary prerequisite to full
realization of cable's promise of additional channels, expanded serv
ices, and a multiplicity of outlets available ftr the people of this
N-ation.

That concludes my prepared statement, Mr. Chairman. I would be
pleased to answer any questions that you or other members of the
subcommittee may have at this time.

Mr. KASTEN3rEIER. Thank you. very much, Mr. Keller.
Is there anything which the preceding witness, Mr. Hardy, said in,

beha!S of the Federal Communications Comnmission, which rcerebent-
ing the Office of Telecommunications Policy, you would not endorse ?

Mr. KELLER. AS to the position of the Commission on the bill before
the committee today, I believe that the OTP and the FCC positions
coincide perfectly. Basically, we feel, as does the Commission, that
we do not have the expertise to address the specifics of the various pro-
visions of section 111, but we do endorse the general principle of cable's
payment of copyright.

Mr. KAsRTEArEle;j. Your statement is somewhat more enthusiastic
than that of the FCC in terms of endorsing cable television's future.
I do not know whether that describes any real difference in policy or
attitude.

Mir. KELLER. I think t.at the reason for that, Mr. Chairman, is prin-
cipally the result of our having provided staff support for the Cabinet
Committee on Cable Communiications. As I indicated, we became inti-
mately involved with the cable issue, not in terms of the service pres-
entl'y being pro idod by cable, but in terms of cable's long-range po-
tential and, indeed, this is one of the charters of the Office of Telecom-
munications Policy, to look further down the road. And we see cable
as something far more than a mere retransmission sy stem. We see it as
a vehicle for providing an abundance of channels for all kinds of
communications uses.

Mr. KAsTEXMEIR. Just for my own benefit, about 20 years ago there
was a discussion of the prospect of what was then called pay TV. But
what we were really confronted with, I think, in 1965 was a different
system called community antenna television which did not have orig-
ination for the most part, and was a rutransmission system. But, pres-
ently cable, with the potential you allude to, suggests it is more like
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the pay TV of 1955. Would you not agree 1 What difference is there
between a cable television of 1975 an -i the pay TV proposals of 1955?

Mr. KELLER. I do not see much dii. rence'in terms of economics and
viewer choice between the two, except that the pay TV experience of
195Y was an over-the-air broadcast subscription television technology,
which, like conventional broadcast -technology, was limited as to the
number of channels that could be made available. W5ith over-the-air
subscription TV you might have one such outlet in a given conmmit.ity.
Cable can provide any number of channels that might be made avail
able for originated programing or programing that is provided by a
program retailer who merely leases the channel from the cable opera-
tor, to be made available to subscribers either oi a pay-as-you-go basis
or an advertiser-supported basis or a combination of the two.

Mr. IASTEN3rEIER. Returning to the bill itself, while you genera lly
support the bill, you indicate that it is not a perfect bill: And refet
ring to imperfections, you do mention one area, and that is that you
feel that the Tribunal's consideration of the fee schedule comes boo
early if it comes 18 months after enactment.

Mr. KELLER. Right. As I read it-I believe it is section 801 or 802--
Mr. R.AILSBACK. 802.
Mr. KELLER [continuing]. The Tribunal would be empowered to

reconsider the fee schedule every a years, except for the initial such
reconsideration, which could commence, as early as 18 months after
enactment. Our view is that the copyright question has inhibited cable
development and has clouded the whole question of the appropriate
regulatory approach to cable for so long that there should be a period
of stability before controversies arise again in terms of how ar new fee
schedule ought to be structured.

Mr. KASTEN3ELIER. And that is said without respect to whatever the
Tribunal might do; that is, raise fees or lower fees ?

Mr. KELLER. Whether it might raise, lower, or whatever; right.
Mr. KICSTE.NM1EIrER. Is there any other area that could be perfected

in the bill other than that point?
Mr. KELLER. That was really the only point about which we felt

strongly enough to address. A hien I say that it is not a perfect solu-
tion, obviously the various industries would like to see changes. But
in terms of our overall attitude toward section 111., we do not have
any major problems.

Mr. IAsTE.NmrEiER. Thank you.
The gentleman from New York, M3r. Pattison.
Mr. PATrIsoN. I have no questions.
Mr. KASTENIrEIER. The gentleman from Mlassachusetts, Mr. Drinan.
Mr. DRINAN. Yes. Thank you very much, sir, for your statement.

And you indicate that your organization is, in fact, preparing legisla-
tion. When will that be ready ?

Mr. KELLER. That legislation has been in the preparation stage for
about ia year now, Father Drinan.

Mr. DRINAN. A year and a half, since January 1974.
Mnr. IELLEn. Well, that is fair eiiough.
Mr. DRINAN. OK. When will it be out ?
Mr. KELLER. We hope it will be out within the next several months.
Mr. DRINAN. Next several months?
Mr. KIE . That is, as I say, our hope.
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Mr. DRINAN; We hope to act upon this in the next several days.
Mr. KELLER. I would say this, that the cable legislation being pre-

'pared by our office to implement the recommendations of the Cabinet
·Committee can be considered wholly separate and apart from the copy-

Jri~t question, which, is being considered by this subcommittee.
MIr. RINAN. Then it would not help us at all?
Mr. KELLER. It does not address the question of copyright pay-

ments. In fact, it presumes that copyright liability by cable systems
would be handled by the copyright revision-bill.

Mr. Drul1AN. You say OTP is preparing cable legislation which will
establish a national plan and regulatory framework for cable com-
munications based on recommendations of the Cabinet Committee. And
you can do all of that without referring to copyright ?

vTr. lKELLER. One of the recomnmendations of the Cabinet Committee
was that the cable be sabject to copyright payment. We presumed that
that recommendation would be-implemented by passage of section 111
of this bill or something like it. We do not contemplate addressing the
copyright question in the cable bill ee are drafting, which basically
is a bill to establish the regulatory and jurisdictional framework.

AIr. DnRNAN. So t is not relevant to what we are tallrking about at
all ?

:MIr. KELLER. That is correct.
Mr. DRINAN. So why did you put it in ? You had to say that OTP is

doing something?
Mr. IKELLER. Not at all, Father Drinan. The reason we put it in is

because we see the growth of cable as an important factor in the de-
velopment of the communications capability of this country in terms
of service to the public.

Mr. DnINAN. I think just everybody, you know, sees that. But do
Mou have anything to help us with? I mean, you do not disagree at all
with the FCC, and I assume that you did not talk to FCC before com-
'ing here either, and you come here, two different agencies, one inde-
pendent which is supposed to have jurisdiction by statute over this
-matter, and then you come and you do not tell us anything different.
:So, what are we supposed to learn from your presentations

Mafr. KrErLFn. *Well, I suppose you could learn that here are two
agencies of Government that endorse the general principle of copy-
ri;;hlt payment by cable and endorse the bill as it is before you now.

Mr. iDRIN.AN. Wrll, that does not help much unless you give some
specifics. I did not mean to be too critical, but I just hlad hoped that
vout people, after that report a year and a half ago, you knvw, Janu-
ary 1974. that you would have developed some specifics that would
heln us with this tough problem. I thank you.

Mrr. DANI.LSON [presiding]. The gentleman from Illinois, Mr.
Ra ilsback.

Mrr. RAILSBACK. Thank you. Are there areas that are still inaccessible
to television transmission like West Virginia or some of the rural
mountainous areas,-do you know ?

M'r. KEr.rn. There are some isolated communities that may well
have no access to a television signal at all.

As a matter of fact, if I may expand on that, OTP commissioned a
sfiidv by Denver Retsearch Institute to study the extent to which tele-
vision signals were available in rural communities across the country,



453

and the study revealed that there were certain areas that had very
.little, if any, television service.

Mr. RAILSBACK. How long a report is that? How long of a report
is that?

Mr. KELLER. I am not sure. It may go 50'or 100 pages.
Mr. RAILSBACK. I wonder if you could make that available to us ?
Mr. E LER, Certainly.
Mr. RAILSBAC. Let me ask you this: In your judgment, is there any

ivalue to be derived from differentiating in fees for distant transmis-
sions as compared to local, and also perhaps the third case of areas that
are being serviced that do not really have access to the networks, or
you know, the television transmissions? Do you think we should pro-
vide some degree of .exibility in your fee schedules ?

BIr. KELLER. AS you know, that proposal has been around for a
while. Various agencies, industry groups, and, indeed, this subconinit-
tee have attempted to somehow define what is a local signal versus i
distant signal. It is a very, veryidifficult question and you get into the
problem of overlapping markets, into the

Mr. RAmLsBcx. Formulas, yes.
Mr1. KELLER. Formulas, the whole thing. And the position OTP has

Ltaken, insofar as the principal industries here-the copyright people
and the cnble people-have agreed on the general idea of a compulsory
license to cover all signals, is that for ease of administration, and to
avoid definitional problems and disputes, this certainly seems to be
the best way to go. I must say personally, in terms of logic and the
economics of television program distribution, it would seem that
possibly local signals ought not to be covered since the copyright
owner has sold the program for distribution to a particular com-
munity.

Afr. RAILSBACK. Markets, right, local markets.
Mlr. KELLER. Righllt and the cable system merely enhances the re-

ception capability of the local viewer. 1Now, that can be diffe.:entiated
from the importation of a distant signal where the program owner
did not contemplate distribution in that r,-aicet. As I say, once you
attempt to write that distinction into a law you get into .a11 kinds of
jurisdictional and definitional problems, and for purposes of admin-
Istration it seems that a compulsory license covering lcctci and dis-
tant signals is the best solution.

IMr. RAILSBACK. Thank you. That is all.
Mr. DANIELSON. Have you concluded ?
Mfr. RAILSBACOK. Yes, I have. Thank you, Mr. Chairman.
Mfr. DANIELSON. I have only a couple of questions. In response, in

effect, to the question of the gentleman from Illinois, I know there are
some areas where an ordinary television service is not available. Take
the island of Guam, for example. I think everything brought into
Guam has to be canned and is distributed thereafter by cable within
the island. You take cities like Bishop, Cal;f., Chester, Calif., Chad-
ron, Nebr., and you have the same situation: Within some of our larger
cities there are areas which are in the shadow of large buildings. or
mountains or hills, and there is just no reception unless you have cable.
They have what is called Cold Water Canyon in Los Angeles, so
there is definitely a role to be played by cable, even within the existing
metropolitan area as well as in outlying areas.
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I would like to have you tell me what is the primary role of the
Office of Telecommunications Policy? What is the function or the
purpose for which it was set up ?

Mr. KELLER. Well, Mr. Danielson, it was set up in 1970 principally
in response to recommendations of subcommittees of the House and
Senate, a study by the General Accounting Office

Mr. DANIELSON. But what is it supposed to do?
Mr. KELLER. Well, the issue of the telecommunications role of the

executive branch had been around for several years, and during .. ie
fifties and the sixties it had been studied by the Congress, the GAO,
and the Budget Bureau.

Mr. DANIELSON. I am aware of that. But I would like to know
what is OTP's role, what is OTP supposed to do, and what is its mis-
sion in life?

Mr. KELLER. What these various study groups recommended was
there be an executive branch capability that would have the resources
ahd the authority to do several things. Number one, to manage and
coordinate the Federal Government's use of communications lle
budget for which amounts to about $10 billion annually. There was a
need for some central coordinating group within the executive branch
to coordinate for the purpose of promoting sharing of systems and
eliminating duplication.

Mr. DANIELSON. OK. Now, what is the next point?
Mr. IKELLER. The second function was to manage and assign that

portion of the radio frequency spectrum which is used by Government
agencies.

M r. DANIELSON. Does FCC have nothing to do with that?
Mr. KELLER. The FCC has nothing to do with that, that is correct.

The FCC allocates and assigns the frequencies that are available for
the private sector.

Mr. DANIEMLSON. But those portions of the spectrum which go to the
Government are within the OTP, and they recommend to the Presi-
dent that they be assigned to a given agency, is thllat correct?

Mr. KELLER. That is correct.. And then the third function is to
formulate and develop long-range policy recommendations for the
use and development of telecommunications in this countrly. And this
applies to domestic as well as international communications, whet! ·r
they involve satellites, radio, television, telephone, telegraph, common
carrier, cable, or microwave.

Mr. DANIELSON. And you make those recommendations to whom ?
Mr. KELLER. Basically the recommendations go in three directions.

First to the President, if the President wants advice on any given
issue.

Mr. DANnELSON. On anything, yes.
Mr. KELLER. Involving telecommunications. Second, to the Con-

gress by way of recommended legislation, or by way of views and
recommendations on legislation that has been introduced by someone
else. And third, to the FCC by way of advice and recommendations, if
you will, on some of the longer range policymaking and rulemaking
issues which-the Commission is considering.

Mlr. DANIELSON. All right. Now, in response to the questions by
Mfr. Drinan, you mentioned that the proposed legislation which you
are working on, and which will be recommended, I presume, in the
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next several months, that it has to do with structuring the areas to
be served by cable and the manner in which it is to be served, the
numbers of chanmels, et cetera, as opposed to in harmony I should
say, those functions performed by our regularly licensed broadcast-
ing systems?

Mr. KELLER. Well, the bill itself would not set forth the precise
standards and specificaticns. Principally what the bill would do
would be to make certain jurisdictional distinctions between non-
Federal and Federal regulation of cable.,

At the present time, the FCC, State cable agencies as well as local
municipalities, all three regulate cable to one extent or anot.her, and
there is a lot of overlap and duplication. The bill would attempt
to solve that problem and clearly delineate these jurisdictional
boundaries.

Mr. DANIELSON. I see. I recognize we are talking about copyright
in this committee.

Mr. I:ELLnER. Right.
Mr. DANIELSON. And copyright basically is the relationship be-

tween the owner of the property, the copyrighted item, music, liter-
ature, or whatever it may be, and the person who uses it. It is the
use of a person's property in programing. In the purest sense, it
really has nothing to do with the jurisdictional relationship between
television and cable, for example, although obviously it would have
some impact because if a cable system could use copyrighted pro-
grams without compensation to the copyright owner, they would be
in an economically advantageous competitive position with the TV
station which does have' to pay a fee, and that is what we are going
to have to try to work out in this committee. But beyond that, I
question that your organization, ivith its mission, has anything at
all to do with copyright, even in the broadest interpretation of your
so-called charter. Copyright is a proprietary thing, who is paying
whom for use of whose property. And I think that is true of FCO
also. Do you have any comments on that ?

Mr. KELLER. I agree wholeheartedly, Mr. Danielson. And as I tried
to indicate in m.Vy statement, OTP's involvement in the copyright
question was really ancillary to our involvement in the broader
question of cable development, and we addressed the copyright prob-
lem only by way of saying that it has to be solved if this issue of the
competitive relationship between cable and -broadcasting is ever
going to be ironed out.

Mr. DANIELSON. I think it is essential that we resolve it, and that
is what, we are worling on. I am just trying to put my mind in
proper perspective. Just frankly what is the impact of the recom-
mendations that you have made and are rmaking, and, those also by
Mr. Hardy? I just sort of would like to know what is the point of
interest and how much weight should we give to the testimony and
so forth.

I do have one other little comment. I understood from your state-
ment that you think that there probably ought to be two standards,
you. recommendation Would be two standards of copyright pay-
ments, o.-, for the original transmission area, ana probably a dif-
ferent one for primary transmissions generated by the cable system ?
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Mr. K.T.ER. Yes. And we assumed that those primary transmis-
sions or program originations, if you will, .ca,ld be performances
within the meaning of the general copyright Jaw, and that section
111 only addresses the retransmission of programing -on broadcast
stations.

Mr. DANIELSON. Again, your interest would only lie to the extent
that the origination, or the rebroadcast of or the importation of a
distant signal was in a broadcast area of licensed .stations so that
you would have a competitive situation ?

Mr. IELLER. I am not sure I understand that.
Mr. DANIELSON. As long as the cable is in new territory where it

is not in competition with the traditional broadcasting system, would
there be any competition ?

Mr. I.ER.R. No; which is not to say, however, there would be no
need for copyright payments.

Mr. DANIELSON. Of course. That is not any concern of yours within
your charter, right ?

3Mr. KELLIER. As to the matter of payment to the copyright owner
for distribution of a program into an area that is unserved by broad-
casting, this is not within our communications purview.

Mr. DANIELSON. Thank you very much. You have been very helpful.
Are there any further questions of this gentleman?
Mhr. RAILSBACK. M/Ir. Chairman, let me just ask one more.
Mr. DANIELSON. Yes.
Mr. RAILSBACK. On page 5 of your statement you mention that

the Cabinet Committee thought that I think programn retailers should
also negotiate and pay a fee. Now, that is something different than
we have heard before if, in fact, you mean that they are paying a
separate fee fromn the cable television systems or companies, is that
right ? Is that a different suggestion ?

Mir. KELLER. Yes; it is, Mr. Railsback. Let me try to explain. Ba-
sically cable can perform three functions by way of delivery of pro-
graming to a subscriber. First, it can take a broadcast signal off the
air and retransmit it. We are saying for that service there should
be a compulsory license to compensate the copyright owner.

The cable system can also originate programs at its head-ends;
that is, it can go out and buy the rights to distribute a motion pic-
ture on its cable system, and in that case it would be acting just like
a broadcaster or network. It would go right to the copyright owner
or motion picture producer and buy the rights. And that is covered
under the general provisions of the copyright law.

Now, third, it could lease channel capacity to what you might call
a program retailer or a middleman. You or I might go to the motion
picture producer and buy the rights to the film, and then in turn
go to the cable operator and say, "I would lake to lease one channel
on Thursday night for distribution of this movie," and pay the lease
rate charged by the cable operator.

Mr. RAILSbACK. So you are not talking about retransmissions?
Mr. IELLER. That is right.
Mr. R AILSBAcK. Thank you.
Mr. .ANELSON. You are really only talking about retransmis-

sion in the one instance, the first instance?
Mr. KELLER. Correct.
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Mr. DANIELSON. The other two, if the cable operator buys a movie,
or buys the movie rights, whatever they may be, whatever compensa-
tion is involved is apart of a contract between the parties ?

Mr. IKEL{ER. Correct.
Mr. DANIELSON. A.1d on the lease situation the leasing of the line

he is really acting as a common carrier, a public utility simply pro-
viding a vehicle through which the lessor utilizes the chauimel for
whatever purpose, legitimate purpose we hope that he might have?

Mr. IELLER. Yes.
Mr. DANIELSON. So there is no copyright problem involved: there ?
Mr. KELLER. That is right. It is only with respect to the

retransmission.
Mr. DANIELSON. And on retransmission we all know I think that

television stations earn their incomes from commercials, from selling
advertising. And one of the factors in detcrmining the advertising
rate is the number of viewers. If the number of viewers on the cable
system is included in the number of viewers under the Nielsen rat-
ings, or whatever you want to call them, could it not be argued
that perhaps the copyright owner is being compensated at that point
if you add another 5,000 viewers by cable, and those 5,000 are in-
cluded in the, shall I say, Guaranteed circulation of the TV station ?
Do you not have a copyright payment ?

Mr. KELLER. I certainly can be argued that you do, but you get into
all sorts of difficulties there with respect to which audience the ad-
vertising is directed toward or intended for, local and regional ad-
rvrtising and so forth.

Mr. DANm LSON. I realize, but again the marketplace, seller and
buyer of the program, can sit down and fight it out over the table
and decide what kmnd of a fee to-pay?

Mr. ELLER. Yes ;-they could.
Mr. DANIELSON. Fine. Thank you very much. You have been most

helpful.
[The prepared statement of Thomas J. Keller fillows:]

STATEMENT OF TlOMAS J. KELLER, ACTING C(.:EraL COUNSEL, OFFICE OF TELL-
COM(MUNICATIONS POLICY, IXECUTIrVE OFFICE OF TIHE PRESIDENT

Mr. Chairman, members of the Subcommittee, I am pleased to re s9ad to your
invitation to discuss th3 views of the Oflice of Telecon:-munications P .r, on H.R.
2223, the copyright revision bill.

My remarks today are limited to those sections of the bill which address the
question of copyright payments.by cable television systems. At the outset, I wish
to say that OTP fully endorses the principle of copyright payment for the cable
retransmission of broadcast originated programming. Before discussing the
rationale behind this position, it may be helpf;a to place the cable-copyright
question in an historical context.

The cable television industry began in the late 1940's. a- a means of bringing
Imliuved television reception to isolated communities in the mountainous reglons
of Pennsylvania and Oregon. Although this service spread rapidly in many small
towns throughout the Nation, cable's telecommunications capacity wua quite
limited in its'early days.

With the. development of new technology Increasing the potential capacity of
cable system to 20 television channels or more, cable enjoyed increased growth
during the 1960's. Many new systems provided not only Improved reception of
nearby broadcast stations, but also began to originate television programming
and to import additional broadcast signals by meals of microwave links from
distant citic,. Today, there are over 3,000 cable systems serving approximately
10 million cable subscribers.

57-78--76--pt. 1-80
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As cable's capacity to increase signal availability in local markets became
apparent, the broadcast industry, fearing shifts in established viewing patterns,
began to sit up and take notice. Similarly, the program production industry
became concerned that cable's importation of programs from distant markets
could diminish the value of those programs when they were subsequently offered
for sale to broadcast outlets in the market served by a cable system.

By 1966, the Federal Communications Commission had asserted jurisdiction
over cable systems, primarily with respect to the retransmission of broadcast
signals. Unable to resolve the issues of potential competition between cable and
broadcasting, the FCC imposed a virtual freeze on cable expansion in the top
100 markets. In so doing, the ComniissiJn noted that cable's use of broadcast
signals without reimbursement to program owners had a direct bearing on the
cable-broadcast controversy. Thus, the copyright question became intertwined
with comm..;Itations policy issues regarding the competitive relationship be-
tween cable and broadcasting.

During this same period, the program production industry instituted law suits
against cable operators for copyright infringement. Although the Supreme Court
ultimately ruled thdt cable was not liable for copyright payments under a narrow
reading of the Copyright Act of 1909, the Court also stated that Congress should
take a fresh look at conforming the copyright law to new technological develop-
ments that were not envisioned 60 years ago. In fact, this issue had already
become a subject,for Congressional consideration as part of the overall copyright
revision that had been underway for several years.

The Office of Telecommunications Policy ·first confronted the cable-copyright
issue soon after its creation in 1970. In June 1971, the President appointed a
special committee to develop proposals for a comprehensive national policy on
cable communications. The Committee, chaired by the Director of OTP, recog-
nized at the outset that cable technology offered a major solution to the problem
of channel scarcity that is inherent in our present system of television
broadcasting.

Unlike over-the-air broadcast technology which, because of spectrum limita-
tions, permits only a limited number of channels in a given community, cable
technology permits an abundance of channels. The C.binet Committee viewed
cable as something far more than a mere vehicle for retransmitting broadcast
signals; rather it saw cable as a technology with the potential to evolve into
a medium of communication in Its own right, offering new opportunities for
access by the public to the electronic media, and-new outlets of expression fer
program producers, advertisers, and virtually anyone who wished to convey a
message. In essence, cable's traditional retransmission service was seen as an
adjunct to the provision of a multiplicity of channels that could be leased for
a broad range of uses. It was apparent, however, that the pulblic would.receive
the full benefits of cable's potentital tdily if the mediuin were afforded a fair
opportunity to develop and compete with existing media, free of unwarranted
governmental restrictions. To this end, OTP is preparing cable legislation which
will establish a national plan and regulatory framework for cable communica-
tions based on the recommendations of the Cabinet Committee.

Similarly, it was evident that the unresolved copyright question had inhibited
the growth and development of cable, and had made the integration of cable
into the television program distribution market most difficult. Accordingly, the
Report of the Cabinet Cominittee, published in January 1974, included a recom-
mendation that cable be subject to copyright liability. The Committee felt that
prograim retailers leasing cable channels should negotiate and pay lr the right
to use programs and other copyrighted information just as entreprenei.rs in other
media are required to do. The Committee also recommended that cable system
operators which retransmit broadcast signals should be subject to copyright pay-
ments' in the form of a statutory compulsory license.

These recomniendationJ were grounded on principles of equity, as well as
copyright and communications policy rationale. The purpose of copyrighl pru-
tection, under the Constitution, is to ensure that authors receive the enco,_age-
ment they need to create, as well as the remuneration which they fairly deserve
for their creations. Cable systems, in their retransmission of broadcast signals,
make profitable use of copyrighted vworks and should therefore be subject to some
form of payment. 1Moreover,.only wl,en cable is obligated to the payment of copy-
right can the argument of cable's "unfair competition" with broadcasters be
put finally to rest.

As you know, Mir. Chai:man, the question of 'the form that cable's copyright
payment ought to take has been a subjot of continuing controversy for many
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years. Numerous proposals have been put forward attempting to distinguish
among various types of signals. But these previous proposals have failed for
lack of agreement between the principal industries, and it now appears that a
blanket compulsory license has gained the widest acceptance among the parties.

In 1971, faced with the cable "freeze" and the fact that the cable-copyright issue
was an integral part of the competitive disputes between the cable and broad-
cast media. OTP encouraged representatives of the principal industries (cable,
program producers and broadcasters) to reach some form of agreement on
copyright payment. The resulting "Consensus Agreement," providing for elim-
ination of the freeze and the promulgation of the FCC's present cable rules
had, as a central provision, the agreement of all parties to support copyright
legislation ill the form of a compulsory license for cable's carriage of local and
distant signals. The bill before you today incorporates such a provision and,
although not a perfect answer to all aspects of the issue, we believe it provides
a reasonable and workable solution to the problem.

Beyond our belief that payment of copyright fees by cable systems is in accord
with traditional copyright principles of incentive and fairness, OTP also looks
to copyright legislation to afford stability and certainty where previously there
has been none. In this regard, we are concerned that the affected industries not
be forced to revisit the uncertainties and disputes which now preoccupy them.
Whil OTP takes no position on the particular fee schedule that is incorporated
in the bill, we recognize that Congress is writing on a clean slate here, without
the benefit of prior experience with cable-copyright payments and that it may
be necessary to adjust the fee schedule in that it may be necessary to adjust the,
fee schedule in the future on the basis of additional experience and data. We'.
do feel, however, that the provision in the present bill which allows the Copy-
right Tribunal to commence adjustment of the license fees as early as eighteen
months after enactment could undermine the certainty and stability which the
bill would otherwise provide.

In summary, OTP believes that the question of cable's liability for copyright
has occupied and diverted the attention of major industries and all branches
of government for too many years. It is essential for copyright legislation to be
enacted soon, first, because television program producers will thereby receive
'fair compensation for cable's profitable-use we their product, and second, because
it is time to put the question to rest so that caL!e may grow and develop in
response to the needs and demands of the public. In short, we believe that
copyright legislation is a necessary prerequisite to full realization of cable's
promise of additional channels, expanded services and a multiplicity of outlets
available for the people of this Nation.

That concludes my prepared statement M3r. Chairman. I would be pleased to
answer any questions that you or other members of the Subcommittee may 1at;e
at this time.

3Mr. D-ANIELSON. We have to move along. I find that we are over-
scheduled in the first place, and as is traditional with this committee
we are overquestioning in the second place. It is my fault, and I assume
responsibility. I am going to recommend that the next three witnesses
try to confine themselves with all of the self-discipline they can so that
we can at least give everyone a chance to appear, and t will try to
discipline myself.

Our next witness is Mr. E. Fulton Brylawski, chairman of the
Copyright Committee of the Bar Association for the District of
Columbia.

Won't you please come forward and sit down, and pull up the
microphone and give us the benefit of all of your statement as quickly
as you can? Thank you.

TESTIMONY OF E. FULTON BRYLAWSKI, CHAIRMAN, COPYRIGHT
COMMITTEE, BAR ASSOCIATION, DISTRICT OF COLUMBIA

MIr. BRnY AWsKI Mr. Chairman, I am E. Fulton Brylawsld, chair-
man of the Copyright Committee of the Bar Association of the Dis-
trict of Columbia and an attorney specializing in copyright and related
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matters. My appearance and testimony today, however, is as a, con-
cerned individual and not in my official capacity as chairman of the
Copyright Commhittee of the local bar association. At this point, I
ask that my formal statement be accepted and prinfed in the record.
And if I could, I will address myself from a rather truncated statement.

Mr. DANIELSON. Without objection, it is so ordered and I would
appreciate it if you would do that. You call truncate it very well I am
sure, and hit the high spots.

[The prepared statement of Mr. Brylawski follows:]

STATEMENT OF E. FULTON 1BRYLABVSKI

Mr. Chairman. My name is E. Fulton Brylawski, Chairman of the Copyright
Committee of the Bar Association of D.C. and an attorney specializing in copy-
right and related matters. In my brief testimony here today, I hope to alert the
Subcommittee to a few constitutional disabilities of the copyright revision bill,
principally the bill's violation 6f the separation of powers doctrine underlying
the U.S. Constitution. Even the present method of administration of the cupyrighlL
laws by the Copyright Office seems to be a violation of this doctrine, but any
doubt on this score would be eliminated by reason of the additional powers and
functions to be reposed upon the Copyright Office under the copyright revision
bill.

The doctrine of Separation of Powers is often mentioned but little understood.
Sometimes it is discussed as part of our federal system of checks and balances.
While our Constitution bears its imprint, it has rarely been formulated or applied
with any degree of specificity, so that it remains an amorphous and sulmewhat
illusive concept.

Recognizing the ned to better understand and clarify the doctrine, the Senate
established in 1966 a subcommittee on the separation of posers, headed by
Senator Sam Ervin, with the general purpose of investigating the incurbions
by any of the three branches of government into the constitutionally mandated
sphere of another. More specifically, the committee's inquiry was directed to the
problem of the exercise of emergency powers by the President in the abbselce of
legislative authorization, the need for .more effective congressional overbight
of the interpretation of legislation by the judiciary and executive agencies and
the extent to which the executive branch may ignore mandates contained in
congressional legislation. Various methods Of exercising legislative oversight of
executive activity were explored to remedy the su-posed imbalance of power
between the legislative and executive branches. Yet, the subcommittee N as alsb
concerned with congressional encroachment upon the executive function. Re-
gardless of the individual stance taken either for or against the extension of
executive power, it is interesting to note that no one questioned the validity or
vitality of the separation of powers doctrine.

Unfortunately, as a result of its primary concern with executive encroach-
ment, both Congress and the Ervin committee were guilty of a rather ironic
oversight. While seeking to use the doctrine as a means of reasserting legislative
power rightfully belonging to Congress, they failed to recognize that a sub-
department of the legislative branch; namely the Copyright Office, had been
poaching upon the executive function through its exercise of broad executl ~e or
ndnr inistrative powers. This problem promises to be:.lne more critical In the near
future since the Copyright Office, under the copyright revision bill now under
emolcderation, soon hopes to assume the full trappings df a regulatory agency.

Before examining the constitutionality of the revision bill, it seems appro-
priate to examine the Copyright Office under the present statute to determine
whether its current operatlonwpasses constitutional muster under the separation
of powers doctrine. Inasmuch as the legislative department through Congress en-
acts the copyright laws and the same department through the Copy3right Office
admijisters or executes them, there is no separation between the legislative
power of enactment and Ihe executive power of executing the copyright laws.
As a matter of fact, under the Copyright Act of 1870, Congress directly super-
vised the administration of the copyright law, so that substantially the saule
legislative instrumentality enacted and administered the copyright laws. How
this rather patent violation of the separation of powers doctrine escaped the
attention of constitutional scholars is i'izzling. What is perhaps clear, however,
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.s that the Copyright Office found its way somewhat accidentally into the legisla-
tive department because copyright deposits provided a ready and cheap means
.for enrichening the collections of the Library of Congress, which happened to
.be lodged in the legislative department. As long as the Copyright Office per-
formed only a record-keeping or depository function for such copyright deposits,
.it behaved in a library-like fashion and did not exercise enough power to attract
.attention or raise any constitutional eyebrows. With its evolution and maturity
into a full administrative or regulatory agency, however, the Copyright Office
now seems confronted with the-constitutional question whether its adoption by a

:legislative parent was legitimate.
Today, the Copyright Office operates substantially under the Act of 1909

with few minor amendments. An examination of the pre-1909 proceedings,
including the Librarian's conferences in 1905 to 1906, as well as the 1909 Com-
nittee Report prohibiting the Register of Copyrights from exercising any "judi-
cial functions", makes it extremely clear that our present copyright statute does

.not empowner the Register of Copyrights to decide and pass upon the copyright-
ability of works submitted for registration or to interpret the copyright statute
or to apply any such statutory interpretation to the facts of a particular copy-

.right application. This conclusion was supported by the early, text writers such as
Arthur Weil in his 1917 treatise "American Copyright Law", as well as by Con-
gressman Frank Currier, the congressional father of the Act of 1909, who was
Chairman of the House Committee on Patents at the time of the passage of
the Act of 190& and its earlier deliberations. His views on the limited functions
of the Regibter of Copyrights as a record-keeper without the power of determining
copyrightablity are re-stated in the pre-1909 legislative proceedings as well as the
1912 hearings on the Morrison bill.

Nevertheless, the restraints imposed upon the Register's function under the Nct
of 1909 have been eroded away or ignored. Irerhaps, in obedience to Parkinson's
law or the institutional imperative and, desnite Congressman Currier's admoni-
tion that the Copyright Office should not'hav 1 examining staff nor decide what
is copyrightable, the Copyright Office toda. ias acquired an examining staff
of approximrately thirty lawyers as well as thirty-five non-legal examining special-
ists, and this staff decides what is copyrightable.

Thus. the Copyright Office has evolved from small beginnings of a depository
or registry office into a full-grown administrative agency, exercising rather sub-
stantial discretionary and interpretative powers, however they may be denom-
inated as judicial, executive or legislative. Perhaps, Congressman Currier
.%as wrong in his concept that the Copyright Office should-be an office of registry
olly. Possibly the 1909 statute should have been drafted to permit the broad ex-
ercise of administrative discretion and judicial interpretation which the Copy-
right Office daily exercises. To the: extent that the Copyright Office has mis-
read the 1909 statute to deny copyright secured by a simple deposit and payment
,of a fee and adopted instead the more traditional review and scrutiny of a team
of examiners as in the Patent Office, a serious question is posed whether the Act
of 1909 is constitutional if it authorizes this kind of copyright action. Particularly
germane to this constitutional inquiry is the fact that the Copyright Office is but
a division of the Library of Congress which in turn is part of the legislative
branch of the federal government. If the Copyright Office exercises broad ex-
ecutive and interpretative functions, then the legislative branch, which enacts
the -opyright legislation, also would execute the same laws through its sub-
divisio.4, the Copyright Office. The executive branch of the federal governmel.t
would have nothing to do with the execution of the copyright laws. A court re-
Niew of a rejected copyright application would be available, but apparently
only in a limited proceeding in the nature of mandamus. The legislative branch
would thereby be a governmental hermaphrodite which does everything. No
other exan:ll,le of a, mre apparent violation of the constitutional separation
of powers doctrine can be found.

One of the fvatores of the Copyright nlce as a legislative subdepartment,
supposedly distinguishing it from an administrative agency such as the Patent
Office, is that the Copyright Office does not make any factual, determinations as
part of its examining procedure. Actually, the current examining proeedures
of the Patent Offlce and Copyright Office are not so dissimilar. Where the patent
or trademark examiner searcbes his twn Office files to determine the eligibility
-of an applicant for a patent or trademark, the Copyright Office now does very
much the same thing with its own records. Where the Patent examiner has a
.collection or library of reference materials which he consults to determine the
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propriety of approving a patent or trademark application, the Copyright Office
examiners similarly have developed a body of expertise, reference material and
collateral source material as a basis for approving or rejecting copyright appli-
cations, In some instances, the copyright examilner5 have conducted research in
the Library of Congress records and reference books having nothing to do with
copyright, primarily to determine whether the work involved has been pre-
viously published, whether the author is dead, or whether other information exists
which might make the particular copyright applicant ineligible for the copyri;it
claimed or might restrict him only to a more limited copyright. Clearly this
type of copyright examination is legally indistinguishable from the Patent
Office examination and the Copyright Office must thereby be performing aio ex-
ecutive and/or adjudicative function similar not only to that of the Patesnt Office
but also to almost any other federal executive or administrative agency.

The broad power presently exercised by the Copyright Offico is %'ell illustrated
by a contemporary example. The present copyright statute includes no definition
of publication and makes no provision for copyright in ouund motion pictureb.
Moreover, no judicial determination has been made on how a motion picture,
or more appropriately a sound track, might be published and none have coil-
mented upon whether a sound track ib a copyrightable portion of a sound motion
picture. Nevertheless, the Copyright Office has adopted a definition of publication
applicable to sound tracks as well as a new regulation that sound tracks are
copyrightable. If the copyright statute supports these interpretations, then the
Copyright Office would have exercised the broadest judicial power in its dc nuvo
interpretation of the statute and, if these interpretations are not supported by
the statte, then the Copyright Office would have exercised a legislative function
in adding to the copyright law new provisions on publication and the copy-
rightability of sound tracks. That the Copyright Office may not share in nor
perform any such legislative or judicial function seems axiomatic and any attempt
to do so would seem a clear violation of the separation 'of powers doctrine.

Mindful that the Copyright Office may now be acting in violation of its
constitutional and statutory authority, it is appropriate to examine the copyright
revision bill to determine what, if any, new constitutional problems mnay thereby
be created. Under the Act of 1909, a rather modest and ambiguous rule and
regulation power was given to the Register of Copyrights, apparent'y only to
facilitate the internal administration of the Copyright Office. The rec sion bill,
however, would-vest in the Register explicit and new discretionary and regulators
powers, which would exacerbate the constitutional problems of tLe present lan.
One feature of the bill goes even further by creating within the Copyright Office
a Copyright Royalty Tribunal which would have the authority to decide disputes
with respect to the distribution of royalties and to establish new royalty rates
from time to time on cable TV, jukeboxes, phonorecords and possibly perform-
ances if S. 1111 or its equivalent is adopted by the Congress. This Tribunal would
provide foi an on-going method of rate adjustment without recourse to Congress
and this objective is laudable. However, a very restricted court review of 'these
rate determinations is provided in the bill, generally limited to frauid, and
excluded from this review would be the customary complaint that the admiilis-
trative determination is unsupported b; the evidence, is arbitrary or capricious or
suffers some other legal irregularity.

The new rate-making function vested by the revision -bill of the Copyright
Office would be substantially indistinguishable from the rate-making activities
of certain agencies in the executive branch as the ICC, FPC and CAB. Rate mak-
ing has always been deemed a legislative functic .. Delegation, of the legislative
power to establish rates Las been permitted to :he executive branch but only
within clear and rather narrow guidelines. Yet, no delegation of a legislative
authority has ever been sanctioned to a congressional subdivision, not even a
congressional committee, much less to a body not constituted of elected repre-
sentatives such.as the Copyright Office. Hence, the rate-making function of the
Copyright Royalty Tribunal would invclve a clear unconstitutional delegation of
legislative power as would compound the serious constitutional disabilities of
the present copyright la ,v under the separation of powers philosophy.

Actually, it should be self-evident that the copyright revision bill is uncon-
stitutioral. The net result of the revision bill would be to weld the enactment,
execution and judicial review of the p-oposed copyright law into a function
administered almost entirely within the legislative branch of governmnent, pro-
viding no participation by the executive branch and onl' a very limited review
by the courts. If this combination of functions be constitutional, then there
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would be no legal prohibition against Congress transferring from the executive
to the legislative fold all of the functions of the Patent Office, SEC, ICC, FTC
and virtually any other administrative or executive agency of the federal govern-
ment.

Apart from constitutional disabilities under the separation of powers doctrine
and improper delegation of legislative power, the copyright revision bill may be
unconstitutional as a denial of due process under the 14th Amendment. Under
§ 809 of the copyright revision bill, the scope of judicial review of royalty distribu-
tion has been. substantially limited to matters amounting to fraud or corruption
and judicial review of royalty rate determination has been ignored. It is true that
the-Congress may limit judicial review of an administrative agency except where
constitutional questions are raised. Yet, the rationale of such a limited review is
that all the parties would have their day in court in a quasi-judicial proceeding
before the particular administrative body. Here, the Copyright Royalty Tribunal
would be part of t-:e legislative branch and it cannot be admitted that the pro-
ceeding before it vi uld be either administrative or quasi-Judicial without doing
some violence to the separation of powers doctrine. Even if we were to ignore
this problem, there is nothing in the copyright revision bill which would provide
the due process safeguards of notice and hearing, and because a legislative sub-
department would not fit the definition of "agency" under the Administrative
Procedure Act, the procedural safeguards of that Act would bz inapplicable.

It would be exceedingly fatuous of me to assume that I can do anything more
than merely esratch the surface of these complicated issues within the brief span
of time allowed and I respect the-reasons why more time is not available. However,
having stated the problem, I would at least like to briefly offer one possible solution
apart from restricting the Copyright Office to its original function as a depository
or registry office. A reasonable alternative would be to reinove the Copyright
Office from the Library of Congress and the legislative department and to re-
estahlish it in the executive branch of the federal government, as would legitima-
tize its present executive and quasi-judicial operation and thereby save the con-
stitutionality of the proposed copyright revision bill. By opting for a regulatory
agency in the executive oranch of government, the Copyright Office also would
become subject to the due process safeguards of the Administrative Procedure Act,
which even the Register of Copyrights admitted in a November 4, 1974 proceeding
on type face designs was not now applicable to the Copyright Office as a legislative
subdepartment.

Finally, removing the Copyrigh. Office from the legislative branch would have
some important in-house benefits. For instance, the Register of Copyrights pres-
ent.ly functions and has expertise totally dissimilar from the Librarian of Congress
under whose supervision and direction she must operate. In addition, the Copy-
right Office cannot be promptly or direct;, responsive to the needs of its own
personnel and other purely parochial matters if the Librarian's approval is
required on matters relating to hiring, firing, pay scales, relationships with the
,rental agent and the like. On the other hand, re-locating the Copyright Office as
an autonomous agency within the executive department, like the Patent Office,
would. ilcreade efficiency by removing the bureaucratic layer presently imposed by
the requirement of the Librarian's approval for almost eN ery act and function of
the Copyright Office.

The separation of the Copyright Office from the Library of Congress, moreover,
would not hamper the Liltrarian's ability to enlarge'and enrich his collections from
copyrightdeposits. It is clear that the Copyright Office does not have to be a sub-
department of the Library of Congress as a condition for copyright deposits to flow
into the Library. Prior to 1870, the very substantial accumulations of copyright
deposits were nonetheless acquired by the Librarian of Congress even though his
department was not responsible for the administration of the copyright laws.

Because of the limits of time, i recognize that my brief statement will provide
only a tip-of-the-iceberg glimpse of the constitutional problems. A more extensive
review is incorporated in a longer study which I am preparing iunder the title
"The Copyright Office: A Constitutional Confrontation" which is scheduled for
publication in the November, 1975 issue of the George Washington Lan '.elew
I thank the Comr.tntee for allowing me to appear and express these views.

Mr. BnYRYAw KI. My formal statement essentially raises three con-
stitutional pitfalls of the copyright revision bill. The first, which is
somewhat a legacy of current copyright administration and practice,
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is that the execution of thecopyright laws by the Copyright Office, a
subdepartment of the legislative branch of the Federal Government,
violates the separation of powers' doctrine of our Constitution in that
there is-no separation thereby provided between the enactment of the
copyright laws and their execution if both functions are performed
withiri the legislative branch.

Today, the Copyright Office operates substantially under the act of
1909 with few minor aimendments. An examination of the pre-1909
proceedings and the 1909 committee report clearly establishes that
our present copyright statute reposes very narrow authority upon the
Register of Copyrights, which some have characterized as merely
ministerial to permit theCopyright Officc to receive and record claims
of copyright. At the annual AI3A conslention last year, the present
Register of Copyrights, Ms.'Barbara Ringer, acknowledged the rather
passive nature of her office ats being a Registry Office with little more
than two old ladies with a filing cabinet.

The present bill, H.R. 2223, proposes to vest in the Register broad
discretionary, administrative, and regulatory powers. In addition,
chapter 8 of the bill establishes new ratemaking and royalty distribu-
tion functions in the Copyright Royalty Tribunal to be created within
the Copyright Office. These functions would resemble the regulatory
activities of certain agencies in the executive department such as tile
TCC, FPC, and CAB. Yet, rather limited judicial review is provided
for these new Copyright Office functions.

The net result of the revision bill would be to weld the enactment,
executioi, and judicial review of the proposed copyright law into a
function to be administered almost entirely within the legislative
branch of government, providing no participation by the executive
branch and only a very limited review by the courts. If this combina-
tioil of functions is constitutional, then there would be no legal prohi-
bition against Colgress transferring from the executive fold all of the
functions of the Patent Office, SEC, ICC, FTC, and virtually ,.ny other
executive or administrative agency of the Federal Establishment.

HIow this patent violation of the separation of powers doctrine es-
caped the attention of constitutional scholars is puzzling. Perhaps, the
explanation derives 'from the fact that the Copyright Office quite acci-
dentally found its way into the legislative department over 100 years
ago when Librarian Ainsworth Spofford recognized that copyright de-
posits would provide a ready and cheap means for enrichening the col-
lections of the Library of Congress into a great national library and,
hence, persuaded Congress in 1870 to transfer the copyright registra-
tion or depository function to the Library of Congress. As long as the
Libpzary of Congress, and afterwards the Copyrigit Office, performed
only a recnrdkeeping o.r depository function for copyright deposits, it
behaved in a library-like fashion and did not exercise enough power to
attract attention or raise any constitutional eyebrows. Witl its evolu-
tion and maturity into a full administrative or regulatory agency,
however, the Copyright Office now seems confronted with the con-
stitutional question whether its adoption by a legislati e parent was.
legitimate.

The second constitutional reef over which Congress must chart the
copyright bill is that the ratemaking, if not the royalty distribution,
function of lthe Copyright Royalty Tribunal is a legislative function
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which can onl ~ ?delegated to an executive agency within clearly de-
fined and rat.he. Harrow standards if the copyright revision bill is not
torbe an unconstitutional delegation of legislative power. Standards for
such ratemakinu activities art not clearly established in the bill. Nlore-
over, the Copy.right Office, within which the Copyright Royalty Tri-
bunal would operate, is not an executive agency but rather a legislative
subdepartnient. Since Congress may not delegate legislative powers
to one of its own committees, it seems obvious that it may not delegate
such power to a legislative subdepartment, here the Copyright Office,
which is not even a segment of an elective body.

Third, there is a substantial danger that the Copyright Royalty Tri-
'bunal might run afoul of the due process clause under the fourteenth
amendment. The procedural safeguards of the Administrative Proce-
dure Act would not, apply since neither the Copyright Royalty Tri-
bunal, noi the Copyright Qffice, of which it is a part, would seem to fit
the definition of agency under section 551, title 5, UnitedStates Code,
the codified version of the Administrative Procedure Act.

Unfortunately, section b04 of the copyright revision bill, dealing
with the procedures of the Copy right Royalty Tribur.al, does not seenm
to guarantee the constitutional minimum of a hearing, notice in the
Federal Register, and certain other procedural guarantees. Mloreover,
jndicial review under section 909 of the revision bill of royalty rate
determinations has been totally ignored and judicial review of royalty
distribution has been limited to matters amounting to fraud and cor-
ruption. All of these elements ccncerning the procedures of the Tri-
bunal and the judicial review of its decisions raise the question whether
the parties affected by such rate determinations or royalty distribu-
tions would have their day in court.

If the constitutionality of the present bill is to be saved it would seem
necessary to remove the Copyright Offic. from the Library of Congress
and reestablish it in the executive branch like the Patent Office, its
constitutional sibling. Trcnsplanting the Copyright Office thus into
the executive branch would not only legitimatize the executive and
quasijudic:al operations of the Copyright Office under the revision
bill, but would also subject the Copyright Office to the due process safe-
guards of the Administrative Procedure Act, which even the Register
of Copyrights admitted in a November 4, 1974, proceeding on typeface
designs was not now applicable to the Copyright Office as a legislativ?
subdepartment.

I recognize that my brief stateiment can only proidde a% superficial'
.glimpse of the constitutional problems, but I trust that these remarks
will prove to be constructive, and helpful to the committee.

I am now openUto questions if I can elaborate (in any of these po:'pts,
'Thank you very much.

Mr. KAsTENmrEmnR. Thank you, Professor Brylawski.
I would like to yield to tlh:e gentleman from Illinlis,,ir. Railsback.
Mr. RAILSBACI. Yes. Wllhat would you do to correct the -bill?
Mr. BnrYIwsL I. W ell, I would provide en enabling provision where-

by the Copyriglht Office function and the activity delegated to the
Copyright Office would be moved into the executive department, pos-
sibly. the Department of the Interior or the Department of Commerce.

Mr. RAILSBACK. You would move the whole Office and. all. of itr
functions?
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MIr. BRYLAWSKI. Yes.
MIr. RAILSBACK. What about giving the FCC the power that is en-

visioned, that is given in the bill to the Copyright Royalty Tribunal ?
Mr. BRYLAWSKI. I think'it would have authority over more than

what the FCC'does.
Mr. RAILSBACK. NO, I mean the fee schedule, setting the fees and

some of the other powers, giving that power to the FCC rather than
to the Register of Copyrights ?

Mr. BRYLAwsKI. I think it could be done insofar as the cable TV roy-
alties and rates are concerned, but there are also the royalties and rates
under the section relating to sound recordings and distribution of juke-
box royalties and so forth which would not be matters, I think, nor-
mally within the competence or jurisdiction of the FCC.

Mr. RAXLSBACm. Has there ever been a case that you know of where
the authority of the Copyright Office to implement and execute laws
has been challenged?

Mr. BRYLAWSKI. Well, there only have been approximately six re-
ported challenges of copyright administration or tile authority of the
Copyright Office to reject registrations since the act in 1909. Nosle of
those cases have raised the constitutional questions which I raise before
the committee today.

LMr. RAILSBAOK. Thank you.
SMr. KASTENrEIER. The gentleman from California, Mr. Dauielson.
.Mr. DAkNIFLSON. I just want to say thank you. I had not tlhougllt

about that constitutional problem at all, for which I can only sit here
and blush and say thank you very much. And I will pass.

Mr. KASTENrEIRn. The gentleman from New York, Mfr Pattison.
Mir. PiTTISOo'. I feel the same way. No questions.
Mfr. DANIELSONg. I think you may have a point.
Mr. KASTENMrIEn. Mr. Pattison ?
Mr. PArImSON. No. No questions.
Mfr. IKASTENr3EIER. Let me just ask one further question. Quite apart

from the theoretical constitutional question you cite, is there any
practical disability or disadvantage to parties by virtue of the Librar-
ian of the Congress or the Register of Copyrights theoretically being a
part of the legislative branch? After all, they must exercise iaws, and
I think the ribrarian and the Register are not appointed by the Con-
gress as such. They are appointed. the Librarian, is appointed by the
President, and the Register by the Librarian I believe.

PMr. BRYAIwsxRI. That is correct.
Mr T ASTEN-rEmrR. Consequently, for '1 practical purposes, they

are as separate from us as any executive agency. I am talking abort
the practical, the practical rather than the theoretical constitutional
question.

AMr. BnRYAwsSr. Well, I can think of several things, but I will try
to boil them down to two things in response to your question. I think
that the Copyright Office in recent years has fell certain constraints.
T am not sure .hey would rationalize them as constitutional constraints.
Because they are in the legislative department, they do not have quite
the formal procedures and hearings of the Patent Office with respect
to the exchange with the copyright applicant and his attorney con-
cerning matters which they obiect to or afford the basis on which they
refuse registration. They certainly have attempted to perform fairly,



467

but the procedures have been quite infornial, and the adoption-of re" -
lations or practices inthe form of the Compendium of Copyright Ofice
Practices has been done somewhat informally without permitting
input by interested parties like in a typical executive agency where
they would put forth a proposed regulation, notice in the Federal Reg-
ister and take testimony and the like.

Now, Ms. Ringer did follow the course of action of having a formal
hearing and took testimony for the first time last November on the
question of changing the regulations on copyright on original type-
face design, and the response was good, but this is all being donie
gratuitously and informally. A

The second question is the extent you wish to formalize the pro-
cedures in the Copyright Office, or to encourage the type of examina-
tion in the Copyright Office that you would have in the Patent Office.
You would have to subscribe to a slightly different fee concept, where
at the present time the copyright fee is $6 whether it is a several million
dollar motion picture or a completely, commercially untested musical
composition. The fee structure in the Patent' Office starts from $45 and
it goes up, partly to match the fact that the examination there is very
substantial. And I think that the examination of the Copyright Office
is much broader and deeper than it was several years ago, and I think
that it will continue to be.

So we have the philosophical question as to how large a fee we want
to impose upon a claim of copyright on a commercially untested work.
Those are just two of several points which I could raise in response to
your question.

MIr. IKASTENMEIE.R. 'Well, I appreciate the point you have raised. On
behalf of the committee, Mr. Brylawski, we would like to thank you
for your contribution.

Mr. BRLAkwsII. My plessure. Thank you.
MIr. KAsTENnrErnR. Next the Chair would like to call on Prof. Rondo

Cameron,, who, incidentally, is well lnown to the Chair for his work
at the University of Wisconsin several years ago. Professor Cameron
is an author, scholar, and teacher, and you are most welcome, Mr.
Cameron. You have a short statement, and you may proceed.

TESTIMONY OF PROF. RONDO CAMERON, AUTHOR, SCHOLAR, AND
TEACHER

MIr. CATERON. Mr. Chairman, members of the committee, members
of the staff. I appreciate this opportunity to present my views, those
Jf .n ordinary citizen, on this important legislation. It frequently
happens in the legislative process that the voices of ordinary citizens
are drowned by the clamor of special interests, and I include among
those the bureau:racy that we have heard from today. I am glad to
see that such does not appear to be the case with the bill now under
consideration.

Although I qualify myself as an ordina. citizen, my interest in the
outcome of this legislation is far from negligible. Moreover, as a
teacher, a research scholar. and an author, I am representative of the
many thousands-indeed, millions--of others who rtursue those honor-
able professions. For us-- teachers, scholars, authors-the printed word
is at the ve.ry heart of our professional lives and of our livelihood.
Books, magazines, and.schoiarly journals are the tools, of our trade;
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Both as produicers and users of copyrighted material we- are vitally
interested in'the protection of the inteilectual property of authors and
in its accessibility for fair use by teachers, students; and-scholars.

Mr. Chairmail, let me note, for the record, that I am the author,
coauthor, or editor-of eight books that ha:-e appeared in more than 20
different editions; of more than 100 articles, contributions to sym-
posia, columns, and reviews;. and that various of my writings have
been translated into virtually all major languages including Japanese,.
Korean, and Arabic. I aln also the editor of the "Journal of Economic
History," a scholarly publication with an international circulation.
Finally, as president of the Economic History Association, I am the
official representative of its 1,000-odd irndividual members, and speak
unofficially on behalf of many other similar scholar-teachers.

Mr. Chairman, in view of my background nTLd interests, I will con-
fine my remarks to those portions of the bill c.ncerned with literarv
works, as defined- in the bill, and more particularly to sections 106-10.
In general, Mr. Chairman, I find the bill to be excellent,-at least those
portions E:th which/I am most familiar.na great improvement over the
present chaotic state of copyright law. I wish to commend your coll-

i>tt. and its staff, its predecessors in previous Congresses and their
counterparts in the Senate. for striving to bring order out of chaos.
I wish for the bill speedy, if now belated, passage.

In spite of my general commendation and my wishes for speedy
passage, I do have two points of criticism. It seems to me that there
are two flaws in the bill which, however, can be remedied )ith mininal
changes in the text of the bill. The first concerns the unnecessar!ly
vague language in sections 107 and 108. The second concerns an omis-
sion from the bill of serious concern to authors of textbooks especially.
I will take them up in that order.

One. One of the most widespread abuses of the rights of authors
at the present time results- from the technological progress that hIas
made possible chea.. rapid reproduction of published % orks by photo-
copying and similar processes. As a researcher and teacher, I have
four i these devices most useful and convenient; but as an author. I
ha re suffered from the unwarranted and unfair-and unremunerated -
copying of my books and articles. It is one thing to photocopy a few

; ted pages in preference to laboriously copying by hand or type-
writer a series of passages needed for later reference; it is quite another
t6 photocopy entire chapters, articles, and even books for sale or other
forms of distribution.

Although sections 107 and 108 take a step in the right direction bv
identifying and attempting to cope with this abuse, they are not,.
in my opinion, sufficiently specific anid precise. I believe the bill should
set specific limits on -the amount and number of copies that can be
made of a copyiighted publication, beyond which the user or duplicator
should, pay a royalty to the author and publisher. I will be glad to,
indicate what I th.ink those limits shollld be if thte committee wishles..

As the analysis of the Senate bill 1361 of the 93d Coigress states
succinctly--Calendcr No. 946, page 118.: "'lated instances of minor
infringements, whenl multiplied many tim,., become in the aggregate
a major inroad on copyright that must be rF-svented." In my opinion
the best way to prevent it is not to forbid it legally, which Would only
res'. .' n surireptitious infringements, but to require the beneficiaries

,to pay a royalty to the owner of the copyright.
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Two. There is no provision at 'all in the bill for the payment of
royalties on the resale of published books and similar works. I am not
concerned herewith the market for old, rare;.and out-of-print books,
many of which are no longer under copyright in any case, or with the
casual, informal markets that exist, for example, among college' stu-
dents for the resale of textbooks among frieiids and classmates.-What
is of concern, however, is the numerous large, organized, markets for
the commercial resale of used or "secondhand" books, especially text-
books.

The existence of these markets constitute a serious threat, in the lan-
guage of section 107, to "the potential market for or value of the copy-
righted Wvoik." As above, I do not suggest that such commercial resale
should be prohibited, merely that the wholesalers or retailers should be,
required to pay a royalty to th. owner of the copyright. Musical com-
posers, artists, moviemakers, and such receive royalties on commercial'
*"performances and displays" of their works; it is only fair that au-
thors should receive royalties for the commercial resale of theirs.

Subject to these two qualifications, Mr. Chairman, which I hope the
committee will remedy in its final markup of the bill, I again con-
gratulate you on your fine work in revising the copyright law. Thank
you for your attention.

1Mr. KASTENMEEr=. Thank you, Professor Camtpon.
In the second suggestion you make, I am rather interested because I

do not recall that-the publishers or others who ought to be interested
in this question have raised it. Now, perhaps they have, but I do not
recall that they have,-so we will have to ask them. They would have a
financial'interest in this.nMr. CA.UERON. Certainly, nMr. Chairman. And that point was
brought to my attention in my conversations with my publishers. It is
estimated, for example, on a normal commercially successful textbook,
in the second year after it is published about one-third of the copies
usedl are secondhand copies, and in the third and subsequent years as
much as 50 percent-and more of the copies are secondhand copies.

Mr. ICASTENmrEER. On the first point, you invite us to ask you what
the limits might be on the amount and number of copies that can be
made by duplication. I will invite you to suggest, partly because it will,
I think, give us an indication of how you conceive of the problem.
The types of materials and the types of matter differ so greatly that I
am wondering whether they are all susceptible to the same rule. In
any event, what limits do you think might be placed on copies

[Mr. CAnERON. A reasonable rule, Mr. Chairman, would follow' the
guidelines that photocopying should be, without payment of royalties,
bhould he restricted to'the kinds of copying that a scholar, for example,
would do by liand or on a typewriter. Aiid this suggests, or translates
more specifcaily in that photocopying of sinigle copies of isolated
pages might proceed without payiment of royalty, but the photo-
copying of multiple copies of one or more pages, or the photocopying
of a single copy of an entire item, such as a chapter in a bock, or an ar-
t.icle in-a journal' should be made subject to royalty payments.

M r. KAsTEs3EnmR. In other words, one could not then make two
copies of a single page without payment of royalty ?

MIr. CmaERoN. It seems 'to me, Mr. Chairman, that that may be a
zminor point; but, yes. I would say the legislation which would restrict
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photocopying without payment of royalty to a single copy of an iso-
atedspage, .

Mr. KASTENM-EiER. Thank you. The gentleman from California,
Mr. Danielson;

Mr. DANIELSON. Suppose that single copy is made today and tomor-
row somebody else comes back to make a single copy, would you change
the rule at that point?

Mr. CAMERoN. This is amatter of grave concernin the case of library
copying. I do not know how it could be dealt with except that if it were
discovered that a conspiracy were underfoot, then I suppose it could
be dealt with.

"Mr. DANIELSON. I do not know how many conspiracies you may have
investigated, or if you have any concept of the amount of time and
money involved in a conspiracy. but anyway, it is an interesting
,thought.

On your secondhand book subject, what a copyright owner is en-
titled to under the Constitution is the protection of the use of his liter-
ary property so that it -will stimulate his 'activities in producing some
more. Suppose instead of selling the book 1 student bought a book and.
10 students in a little group were allowed to read the same book. Now,
you have 10 pairs of eyes rather than 1. pair of eyes c 1 this book. What
would you suggest about that?

Mr. CAM3ERoN. That happens regularly, all of the time, Mr. Daniel-
son. I do not think anything could be done about it. I am not greatly
concerned about th. -voluntary and the spontaneous activities of
students to avoid payment for books. What I am concerned about is
the commercial exploitation of the desire of students to .reduce their
payment to the owners of the copyrighted material.

Mr. DAN-ELSON. Well, your suggestion is interesting. But, in the real
world that we live in, I want to suggest to you, you do not count on-my
vote.

That is all, MIr. Chairman..
Mr. ICsTENmrEIER. The gentleman from ?Nevw York, Mr. Pattison.
Mr. PA-rIsoN. I was just going, to comment on, I guess, the same

thing, the problem of the resale of old books. It seems to me as far as
textbooks are concerned, it is usually resolved by the author coming
out with a new edition about once a month.

Mr. CvsEmROm It does not work quite that way.
Mr. PATTrISON. No; I understand. But I think it would be a very

difficult problem to regulate and resolve.
In the area of the number of copies, what you have suggested is, I

think, under anybody's definition within, I do not think any librarian
would have any problem determining that that was fair use to the limit
you suggested, so making it specfic would not really add very much. I
think the problem comes about when you are talking about specialized
journals that even a very limited kind of use, where you are talking
about making three or four copies, it is, going to have a very big effect
on that particular journal; whereas in Time magazine or something
like that, Time magazine really does not care whether you made all
of the copies you wanted. It is cheap, and it is outof date within a
week's time, and they are not concerned. So, the nature of the .journal
is really what determines how many copies will constitute fair use. And
I would suggest that any kind, any number of copy limitation just
simiiply would not accomplish very much.
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Mr. CAMERON. i do not follow your reasoning on that, Mr..Pattison.
Mr. PATriSON. Well, a Scientific journal, for instance, which has a

very limited suibscription, any kind of copying at all of that,-..
Mr.' C iERON. Precisely.
Mr. PATrIsoN. Almost' exceeds fair use.
Mr. CAMERON. That is why I, say that there should be.specific linmits.
Mr. PA'rIsoN. Well, it seems to me from the standpoint of the librar-

ian and the other part of it, which is the teacher's part, that if the
teacher wants to take an article out of Time magazine and make 10
copies for his class of one particular page of Time magazine, that prob-
ably also would be fair use, even though it would not be fair use in the
technical ournial. Anid we have to look at'both sides of that picture.
We have the teacher's side, as you quite well expressed.

'Mlr. CA3ERON. Yes.
Mr. PArTIsbN. And the other side, which is the author's side. The

author in the case of Time magazine probably would be perfectly wil-
ling to admit that 10 cop: 3 of i page would be fair use, whereas the
author of the scientific joulrial may well not.

Mr. CAMERON. But-----
Mr. PATTrIsoN. So if we put an artificial limitation on the number of

copies---
Mr. CAMERON. As the bill is now written, there is no protection ex-.

cept through tedious and extensive judicial process for the author of
the article in the scientific journal.

Mr. PAr soN. On the "'other side, there is no protection for the
teacher who waiits to get that information out. and would presumably-
get quick permission from certain kinds of authors and journals who
are delighted to have you copy all you want. But the practical matter
of getting permission-

Mr. CAMxERON. Telephone call.
Mr. PrTTrION. Well, a telephone call from Dubuque, Iowa, to Time

magazine for a sixth grade teacher who wants to do something tomor-
row' is kind of ridiculous. I mean, it just does not work out, and the
teacher ends up having to subject himself to that terrible penalty
that we have added to the bill if he does not make a telephone call, and
even if he did make the telephone call he is not even sure who he is talk-
ing to.

Ifr. CAMERON. What he does now is what he would continue to do,
'hope, after the bill is passed, which is to go ahead and make the

copies.
Mr. PArItsox. But the problem-that is the problem,. I think, de-

signing a bill that we know is going to be violated, and I am not sure
that that is the right way to legislate. I have no further questions.

Mr. KASTxENEIER. The gentleman from Illinois, Mr. Railsback.
Mr. RALrsBACK. Professor, in respect to resale, I am inclined to think

that under the law, the gcneral law of contracts, unless the seller puts
some kind of a restriction or a reservation on the sale, that that person,
that business can do with that property whatever any owner wants-
do with it. It is like you buy a; piece of art work or a painting, or a
patented machine, you buy it without any restriction, andyol can sell
it, you can give it away, you can do whatever you wantto dA6. That is
frankly m, initial impression.

Mr. K TEmLIE R. Would the gentleman yield?
Mr. RAnIsSBACK. Yes.
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Mr. ASeTENMEIE . eituall ythis r glht. a'teritior tosection
109(a): 'hich says, "Notwithstaing the provsions ofI;secti9,1Q6.(5),,
the owner :'f a paiitilar copy or pnonorecord lawfully made under
this. title," the copy being a copy of a book or ,aything'else,Igaher,
"or any person authorized by-him isentitled, without the autho of
the- cpyright owner, to sell or otherwise dispose of ,the'possessioniof
that coply or phonorecord," meaning such.person i entitled,'to.resale
evithout iroyaltr..So the bill, in.fact, comesdown in opposition to your
suggestion. Your suggestion would be to ieiove that ?

AMr. CxMEiroN. Yes.
' Mr. UrAsLBACk. But I'mean, even in theabsence of thja, it is my be-

'lief that you become' a proprietor, just like you buy a book, you becoame
the owner of it, or you buy a painting, you buy a piece,of patented
xmachinery,,you buy a design, you can either give it away, youWcansell
it,;y.oure 'the owner of it, and that'is wthat you are paying for..Except
if the o.wriier wants.to attach a condition to his contract of sale; in other
words, vhat you are talkiing about is contract, you offer me a book, I
buy your book, and unless there is a condition, unless you attach a
condition, I can do with it anything I want to do. And: that is just
the law of contracts. '

Mr. CAMERON. That is correct, Mr. Railsback. But I am suggesting
that in this case it should be -hanged in order to provide for fairness to
the authors of the copyrighted material.

3Mr. R.uLSBAC.[.I think that you would have to change it in so many
other areas, to be:fair about it-well, let me just pursue something else.
Ho* do you feel about having a central intermediary as far as to
obtain price q'iotes on published works'? In other words, one of the
problems that editors' ha e, I think, 0or students, is that they have a
work, they perhaps should pay for reproducing it, I think, I agree,
and what T am saying is I agree with you that there are instances where
fhey should be pAying, but I imagine in some cases.it is very difficult
to get price quotes. What do you think about having some kind of a
eentr,al' intermediary or central office to, get hold of the,author tq, you
knoi;,get adprce?

'fir. MaERNx. In general, Mr. Railsback, I amn against multiplying
the bureaucracy. I would not like to see that.

Mr. RAmsBACnx. How would you deal with the problem of relative
inaccessibi1i.6 then? In other words, where it is difficult to get hold
of somebody?

Mr. CAmERON. I do not think that is a problem, and' as I-
Ifr. RMAxsfAcxt. Well, you know why it is not a problem? Because

they do':nf' do it now. They just go ahead and' reproduce it. Ini other
words, the law is not in force.

Mr. CAMERON. W.ell, as I pointed out'in my statement, I am not con-
cerned with the isolated, casual exchanges of isolated copies of books,
but I am concerned about the commercial resale of hundreds of copies
of textbo6ks.

I would like to bring to your attention and that of the entire com-
miittee'that in G reat Britain and several other Europeaq countries there.
are now proposals, which will almost certainlv be enacted into law,,to
pay authiors'oyalties on library use; that, is to say, libraries will keep
-cords of how many times a book is chelcked out, and authors will, be
paid royalties accordiiig to that. And I think that is also, although I
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have not gone that far in my recommendations-to the committee, it
certainly is in the same direction, as my proposal for royalties on
resales.

Mr. RAILSBACif. That is all I have. Thank yoou.
Mr. DANIELSON. I have one observation I must make or I will have

indigestion all day, Mr. Chairman. I want you to understand one'thing,
Professor, that under the Constitution the only purpose of copyright
is to promote the progress of science and use' 1 arts. That is all. There
is nothing else. But for that, you would have nothing on copyright.

Now, the disease which makes second-rate nations of some of the
countries of Eui'ope need not be adopted to affect our own structure,
and while I am here, it is not going tobe. I recommend, sir, with all
respect to your intellectual achievements, that you join the real world.
This proposal of yours has no chance whatever of success.

MAr. C.AERON. Mr. Danielson, you tend to confirm my opinion of the
majority of Congressmen. Thank you:

Mr. DANIELSON. That is very well. I am delighted.
Mr. KASTFNEIER. Thanc you, Professor Cameron.
[The prepared statement of Rondo Cameron follows:]

STATEMENT OF PROFESSOR RONDO OCAMERON

Mlr. Chairman, lMembers of the Committee, Members of the Staff: I appre-
ciate this opportunity to present my views, those of an ordinary citizen, on
this important legi.ldation. It frequently happens in the legislative process that the
voices of ordinary citizens are drowned by the clamor of b.pecial interests. I am
glad to see that such does not appear to be the case with the bill now under
consideration.

Although I qualify myself as an ordinary citizen, my interest in the outcome of
this legislation is far front negligible. Mloreover, as a teacher, a research scholar,
and an author, I am representative of the many thousands- inplePd, :;iiions-
of others who pursue those honorable professions. For us-teachers, scholars,
authors-the printed word is at the very heart of our professional lives and' of
our livelihood. Books, magazines, and scholarly journals are the tools of our
trade. Both as producers and users of copyrighted material we fare vitally in-
terested in the protection of the intellectual property of authors and in its
accessibility for fair use by teachers, students, and scholars.

Mfr. Chairman, let me note, for the record, that I am the author, co-author,
or editor of eight-books that have appeared in more tlian tuenty different edi-
tions; of more than 100 articles, contributions to symposia, columns, and re-
views i and that various of my writings have been translated into virtually all
major languages including Japanese, Korean, and Arabic. I am also the editor
of the Journal of Economic lHitorly, a scholarly publication Fith an interna-
tional circulation. Finally, as president of the Economic History Association,
I am the official reprusentative of its thousand-odd individual members, and
speak unofficially on behalf of many other similar scholar-teachers.

Mr. Chairman, in view 6f my background and interests, I will confine my re-
marks to those portions of tile bill concerned xiith literary works, as defined in
the bill, and more particularly to Sections 106-108. In general, MIr. Chairman, I
find the bill to be excellent (at least those portions with which I am most fa-
milliar), a'great improvement over the present chaotic state of copyright law. I
wish to cominend your committee and its staff, its predecessors in precious Con-
gresses, and their counterparts in the Senate, for striving to bring order out of
chaos. I wish for the bill speedy if now belated passage.

In spite of my general: commendation and my wishes for speedy passage,
I do have two points of criticism. It seems to me that there are two flaws in the
bill whlk., how ever, can be remedied with minimal changes in the text of the bill.
The first concerns the unnecessarily vague language in Sections 107 and 108. The
second concerns an omission from the bill of serious concern to authors of text-
books. I will take them up in that order.

(1) One.of the most widespread abuses of the rights of authors at the present
thme -,reo.lt fromthe techno!ogical- progress that-has made -possible cheap, rapid.
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reproduction of published works by photocopying and similar processes. As a
researcher'and teacher, I have found these devices most useful and convenient;
but as an author I have-suffered from the unwarranted and unfair (and unre-
munerated) copying of my books and articles. It is one thing to photocopy a few
isolated pages in preference to laboriously copying-byhland or typewriter a series
of passages needed for later reference; it is quite another to photocopy entire
chapters, articles, and even books for sale or other forms of distribution. Although

,Sections 107 and 108 take a step in the right direction by identifying and attempt-
ing to-cope with this abuse, they are not in my opinion sufficiently specific and
precise. I believe the bill should set specific limits on the amount and number of
copies that can be made of a copyrighted publication, beyond which the user or
duplicator should pay a royalty to the author and publisher. I will be glad to
indicate what I think those limits should be if the committee wishes. As the
analysis of the Senate bill 1361 of the 93rd Congress states succinctly (Calendar
No. 946, p. 118):

"Isolated instances of minor infringements, when multiplied many times,
become in the aggregate a major inroad on copyright that must be prevented."

In my opinion the best way to prevent it is not to forbid it legally, which would
only result in surreptitious infringements, but to require the beneficiaries to
pay a royalty to the owner of the copyright.

(2) There is no provision at all in the'bill for the payment of royalties on the
resale of published- books and similar works. I am not concerned here with the
market for old, rare, and out-of-print books, many of which are no longer under
copyright in any case, or with the casual, informal markets that exist, for
example, among college students for the resale of textbooks among friends and
classmates. What is of concern, however, is the numerous large, organized
markets for the cooimercial resale of used or "second hand" books, especially
textbooks. The existence of these markets constitute a serious threat, in the
language of Section 107, to "the potential market for or value of the copyrighted
work." As above, I do not suggest that such commercial resale should be pro-
hibited, merely that the wholesalers or retailers should be required to pay a
royalty to the owner of the copyright. Musical composers, artists, moviemakers
and such receive royalties onAeommercial "performances and displays" of their
works; it is only fair that authors should receive royalties for the commercial
resale of theirs.

Subject to these two qualifications, Mr. Chairman, which I hope the com-
mitee will remedy in its final mark-up of the bill, I again congratulate you on
your fine work in revising the copyright law. Thank vou for your attention.

Mr. KASTENmrEIER. The Chair would now like to call on Mr. Donald
D. Merry, president of Sicom Electronics Corp.

Mr. lMerry, you are welcome.

TESTIMONY OF DONALD D. MERRY, PRESIDENT, SICOM
EILECTRONICS CORP.

Mr. MERRY. Thank you, Mr. Chairman. I realize that you are run.
nin sho. Iof time, sol will try to accelerate.

(dentlemen, please accept my sincere appreciation for this opportu-
nity to speak to you today on H.R. 2223 and copyright matters in
general,

My presentation will take. approximately 14 minutes and has been
arranged to minimize the confusion from discussing-specific subjects
lifted out.of context.

Congressional scheme in copyrights; It has-always been a-character-
istic of our social and governmental attitude to find the concept of a
monopoly reprehensible. In the building of this Republic, Congress-has-
acted, in accordance with the Constitutiih, to develop a body of laws
which have as a9 primary goal the benefit of society at large. Sometimes,
to accomplish that goal, it was and is necessary for Congress to embrace
rather than oppose the concept-of a-monopoly, So it is in matters of
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patents and copyrights which are, in themselves, monopolies. Congress
has, and I think rightly so, "dangled a carrot," called a copyright. in,
front of those creative individuals.among us to stimulate them inito
producing, through their unique talents, works which will benefit
society at large. The "carrot" or monopoly or copyright is only
granted for a limited time and with the understanding that upon ter-
mination of the-monopoly all rights inure to the public domain.

Ralph Waldo Emerson wrote, "The man who grasps principles can
successfully select his own methods. The man who tries methods,
ignoring principles, is sure to have trouble."

In the matter of copyrights, the underlying principle is the benefit
of society at large. The method is to reward the creator. It follows
that, in any legislation centering on copyrights, the primary interests
of society are at least as important as the methods and secondary
benefactors involved.

The music industry has prospered and grown dynamically since
1920. There is an accompanying chart to show that. This has only been
possible beaiuse of a sound underlying body of laws. Title 17 has
served society well since 1909.

As we meet during these sessions to consider changing and revising
the present copyright statutes, we should be cautioned by Emerson's
wisdom and not "get the methods ahead of the principle" or we are
sure to have trouble. There has been, during the past 10 years, a great
deal of emotion and activity at the Federal and State legislative level
and also in the Federal and State courts related to control efforts in
the copyright area. Indeed, most of these efforts resulted in various
authorities, bothl Federal and State, imposing some form of control
over matters of a copyright nature when the authority tc do such was
vested only in Congress. We all know the familiar saying about "too
many cooks.spoiling the soup."

In line withlithat, thlere is presently sweeping across our country a
trend tlat wvill, if allowed to mature, reverse the primary and second-
ary goais of the intent of our p,.ebent conrrebsional copyright scheme,
leaving the interests of society neglected.R3y purpose here today is to
provide what hopefully will be .zonstructive comments to assure society
is not neglected and we continue to enjoy sound growth in our industry
based on fair -equitable laws.

Comments on II.R. 2223: Addressing ourselves now to specific points
inH.R. 2223, I offer the following comments.

Under section 115. at page 21, line 21: "A per.on may not obtain
a compulsory license for ulse of the u ork in the duplication of a sound
recording made by another." I suggest you add "without the approval
of the owner of the master sound recording." Many of the sound
recording masters in use today are licensed out to businesses who
manufacture and distribute under the compulsory license provisions.
Present wording of section 115 could be construed so as to render
legally useless large libraries of music properly assembled for this
purpose.

Presently, section '115 effectively requireb the use of musicians to
qualify for a compulsory license and ignores the fact that there are
businesses which specialize in recording--studios-and there are.
businesses which manufacture and distribute. Of course, there are
also the major music companies who are wealthy enough to do both.
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Section 115, as it stands, would eliminate that segment of the music
industry-small business-whichocanhot j stify er afford an expensive
recording studio. It preempts the present pooling of such cost by small
business and would result in lost royalties to the copyright holder.
It favors big business.

Section 115, paragraph (a), clause (2), should be reviewed care-
fully to assure it does not stifle creativity. Many innovations, such as
the electronic moog, might be cramped by the wording of this clause.

Under section 115, paragraph (c), clause (1) at line 21: It is-sug-
gested that, due to problems frequently experienced today,,a no.ne spe
cific location for the identificationi of a copyright hQlder be set forth.
"The registration or other public records of the Copyright- Office"
is, I'contend, too vague to be workable as experience has proved. This
is an excellent time to solve this age-old problem by simply nailing
down a specific location where anybody can obtain this infornlmtion
readily. By location, I mean a specific file in the Library of Congress.

Under section 115, paragraph (c), clause (3) at line 35: The require-
ment for a CPA to certify with a detaPiled statement of account, the
monthly royalty reports, each month., is unworkable in practice and is
a severe and unnecessary burden -n small businesses. It will not hurt
big business. Annual certified statements following monthly state-
ments, attested to by company officers, should be adequate.

Under section 115, some provisions should be provided to clarify
situations which arise when the copyright holder refuses to acknowl-
edge the rights of a compulsory license applicant. Experience has
shown that this is not an isolated problem. The statutes are generally
written with the protection of the copyright holder in mind ; owever,
where we have a compulsory contract between two parties by statute,
we, must be sure to offer consideration to both.

Under-section 301, more detail should be set forth defining the legal
status of prtoperty rights which are vested in the public. Such prop-
erty, presently in the public domain, is being denied the public use
through various interpretations of the many courts across our great
land. The confusion exists at all court levels,.both Federal and State
and even manifests itself in a five-to-four Supreme Court decision.
While section 301 is supposed to preempt those laws in the nature of
copyrights, such intent is circumvented by simply calling it another
name; that is, unfair competition. In one case a court ruled that a
plaintiff had no statutory property right and the plaintiff had no
common law property right but ti:e plaintiff did have a "quasi prop
erty right" in a munlsical sound recording. How in the world can a
businessman foresee a court creating a whole .lew thing not pro, ided
by statute? Much of the public's time and mioney can be spared by
eliminating expensive litigation in our courts through clarifying de-
finition now.

Under section 302, an objection must be made to the copyright term
of life plus 50 years. First of all, this has bien proposed more as an
attempt to standardize with what is the custml: in certain European
countries and the wording of the Gene{a C,. nvm.tion. In Europe, they
don't feel as we do about monopolies afid. .lai tels. Our Government,
the people, feel differently and' I 'ee no reason to offer more stimulus
to the creative individuals in .our society than is required to keep
society enriched with a free flow of ideas and useful arts. Certainly no
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one can say the present incentive of 28 years plus 28 years has resulted
in lack of growth. Why then increase the cost to society? It is alb-
solutely not necessary. emenimber, the primary goal of the copyright
laws is to benefit society. This philosophy also extends to the idea of
extending present copyrights beyond their legal limit. HIow can that
possibly give a just return to society for granting a monopoly-
copyright 2

Additionally, nowv that sound recordings are entitled to copyright
protection, a problem arises where the creator is granted a copyright
for life plus 50 years. Most sound recordings are created by a cor-
poration whose life-specified in the articles of incorporation--is per-
petuity. So we have perpetuity plus 50 yeais which is forever and that
cbflicts with the Constitution which requ.reb that such monopolies
be "for limited tim~s."

Regarding section 705, some considerationi should be given to pro-
viding additional data to the public by the LiLrary of Congress. If. in
fact, the primary purpose of the copyright schieme is to benefit the
public then. an, effort should be made to make it',espy for the pablic
to avail themselves of that which is theirs. To accomplish this is rela-
tively simple. In addition to the aforementioned file reflecting the
copyright holder, the Cate and rene\ al date of the copyright should
be shown. A separate (ile containing works on which the copyrights
have expired should be, provided so it nmay be used by the society which
paid for it with a limited monopoly.

Concluding remarks., The preceding comments have been offered
to help bridge the gap Letxween theo businessplace and the legislative
offices of you gentlemen. Throughout this presentation you un-
doubtedly noted that an emphasis was placed on society's welfaie. I
felt this was necessary. During the past 10 years, the hotly contested
battles \which have taken place in our courtrooms on such subjects as
cable TV, pirating sound recordings, and copying of litelary works,
and others, hasve resulted in so much case law that is at odds with
statutory law.

Federal judges disagreeing with other Federal judges. Companies
fighting tooth and nail in ugly displays of greed, power, and corrup-
tion. Not once in some 100-phis court cases reviewed by this person
involving copyright matters did the interests of society emerge.
Always it .is some special. interest faction attempting to cement a
position of advantage -ver others. More oftel, than not. those of us
who.e lives atn involved wfith copyrights are easily caught up in the
complex and emotional issues at hand and it is very dimcult to keep
one's head screwed on correcily-to view the issues from their proper
perspective.

I suggest to you, gentlemen, that our own lifeblood, the society
in Which we live, has not recei;:ed a proper share of her just earnings
and consideiation. Please contemplate this as you consider some-of the
suggestions wiiich I have brouglt to you today.

Thank you.
Mr. KSTExNMEIER. 'TLtlhank you, lfr. Mferry. I think you kept ,well

within your allotted time of 14 minutes, and I do not think you took
that much time.

I would like to yield to,the gentleman from Illinois, Mr. Railsback.
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Mr. RAILSBACK. I have no questions, but I want to thank you for
your testimony.

Mr. MERRY. Thank you, sir.
Mr. KASTENMIEIER. The gentleman from California, Mr. Danielson.
Mr. DANIELSON. Same thing. I have no questions. I wish to thank

you. In fact, Ihave nothing here that I can quarrel with.
Mr. MERRY. Thank you, sir.
Mr. KASTENamEIER. The gentleman from New Yc :k, Mr. Pattison.
Mr. PATiEsoN. I am interested in the fact that you do not specify

what problems arise from section 115(a) as it relates to somethilng
lil athe moog.

Mr. MERRY. No, I do not. My feeling in that particular section, sir,
was that as several other of the persons ahead of me have testified, the
technological advances have required a revision of this law. And there
was a time prior to Public Law 92-140 when Congress did not see,
for instance, that -sound recordings were entitled to coypright. They
were not creative in nature. They now see fit to award them copyrights.
The same is true of arrangements that are now creative in nature
that were not before. The electronic moog is the example that I use, but
it is possible for someone to be creative in a sense today thatthey never
recognized in years past. For instance, creative dancing is something
that lately, and I suspect in the 1920's it probably would have been
scandalous, but today it is recognized as an art form.

Mr. PAwrIsroN. I am just curious how it would affect, how paragraph
115-I am not just maybe as familiar with that as you are. How would
that impact on something like the moog 2

Mr. MERRY. The moog is a musical instrument that electronically
creates musical sounds and simulates other instruments.

Mr. PATTISON. Every band has a moog these days.
Mr. MERRY. You indicated in here that an arrangement shall not

change the basic melody and fundamental character of the work and
shall not be subject to a protection as a derivative work under this
without the consent of the copyright owner, and then I think when an
author, and I will ~use a musical work as an example, when the author
gets a copyright, which is generally identified in sheE_ music form,
it is possible for another creative- artist like Burt Bacharach or some-
one to come along and redo that work and change the fundamental
character of not necessarily the-well, let's takesome of the more con-
temporary presentations, and the one that comes to mind is Jesus
Christ Superstar. That is an interpretation that involves many adapta-
tions to the original work, and so do others.

Mr. PAsITION. About which- there has been brought out a lot of
litigation on that particular one.

Mr. MERaRy. Right. Yes. There probably has been.
Mr. PAirisoN. There, is a performing group and the authors have

differed by exactly what you are pointing out.
Mr. MERRY. Yes.
Mr. PArMsoN. They have said'that the performance was a separate

thM. MERRY. I see. The effort here, of course, is to protect .he prop-
erty owner.

Mr. PArmTsoN. No,,it is both.
Mr. MERRY. I think that if we accepted the concent of compilation.

co.tyrigit and deivative works, then we have to not restrain tie
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people who woul derive another work through- a compilation and deny
him a chance to express himself in his medium. I. think it is something
that. has to be looked into. I think it might be' something that just
has not been viewed from all the vantage points that it should.

Mr. PxrrSoN. Uh huh.
Mr. MERRY. It is nlot anything that I cannot personally live with.

I am just looking at it from the benefit of creative people in the society
at large.

Mr. PATTIsox. Well, I thank you for your comments, and they
are extremely helpful.

Mr. IKASTENrIE1ER. I would only, in conclusion; want to say that when
you were talking about a corlorpation, and you suggest that this would
provide for a copyright for life plus 50, or for perpetuity plus 50, that
is not the case. Thlat would be a work for hire, and the term is a term
of 75 years from the date of first publication. It is a fixed term. It
does not endure during the life of a corporation.

Mr. MERRY. All right, Mr. Chairman. I understand what you are
saying, but I offer this explanation. You have to differentiate between
the components of the musical work, and there are basically five of
them. There is the music, the words, the arrangement, the plastic disc,
being the record itself, and then the artist's rendition, say Johnny
Cash singing it. Now, in the case of the music, and the song, and the
arrangement, that is granted a copyright for life plus 50 years, but
not if this is, let us say, Columbia Records who comes along and
utilizing that copyright under contract creates a souLnd recording, and
they get a copyright on that sound recording, the corporation itself
'has created the sound rncording, and they are entitlTd to copyright for
life plus 50 years.

Mr. KASTENMFJFIER. They woulI be entitled insofar as they° created,
it as a corporate interest and held a copyright.

Mr. MERRY. Yes.
AMr. KASTENMIEIER. They would be entitled to 75 years after

publication ?
Mr. MERRY. Only 7M years? Oliay. That was not clear to me. Thank

you.
Mr. KASTENMrEIER. But nonetheless, your points, otherwise, I think,

P" Fell made, and we appreciate your contribution this morning.
1c 'MERRY. Thank you very much.
[The prepared statement of Donald D. Merry follows:]

STATESENT.OF DONALD D. MERRY, PikE'IDEiNT, SICOIm ELECrnoNIcs CORP.

Gentlemen, please accept my sincere appreciation for this opportunity to speak
to you today on H.R. 2223 and copyright matters in general.

My presentation will take approximately 14 minutes and has been arranged
to minimize the confusion frum discussing specific subjects lifted out of context.

CONGRESSIONAL SCHIIEME IN COPYRIGHTS

It has always been a characteristic of our social and governmental attitude to
find the-concept of a monopoly repreliensible. In the building of this Rep-.bli ,
Congress has acted, in accordance with the Constitution, to develop a body of,
laws which have as a primary goal thebenefit of Dkity at large. Sometimes, to
accomplish that goal, it was and is necessary for Congress to embrace rather
'than oppose the concept of a monopoly. So it isin 'matters of, patents and copy-
rights which are, in themselves, monopolies. Congress has, and I think rightly
so, "dangled a carrot", called a copyright, in front of those creative individual;
among us to stim:.late them into producing, through their unique talents, work s
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which will benefit society at large. The "carrot" or.monopoly or copyright is only
granted for a limited time and with the understanding that upon termination of
the monopoly all rights inure to the Public Domain.

IRalph Waldo Emerson wrote, "The man who grasps principles can successfully
select his own methods. The man who tries methods, ignoring principles, is sure
to have trouble."

In the matter of copyrights, the underlying Principle is the benefit of society
at large. The Method is to reward the creator. It follows that inany legislation
centering on copyrights, the Primarv interests of society are at least as impor-
tant as the Methods and Secondary benefactors involved.

The music industry has prospered and grown dynamically since 1920 (see
accompanying chart). This has only been possible because of a sound underlying
body of laws. Title 17 has served society well since 1909.

As we meet during these sessions to consider changing and revising the present
copyright statutes, we should be cautioned by Emerson's wisdom and not "get
the methods ahead of the principle" or we are sure to have trouble. There-has
been, during the past 10 years, a great deal of emotion and activity at the
Federal and State legislative level and also in the Federal and State courts
related to control efforts in the copyright area. Indeed, most of these efforts re-
sulted in various authorities, both Federal and State, imposing some form of
control over matters of a copyright nature when the authority to do such was
vested only in Congress. We all know the familiar saying about "too many cooks
spoiling the soup".

There is presently sweeping across our country a trend that will, if allowed to
mature, reverse the primary and secondary goals of the intent of our present
C6ngressional · copyright scheme, leaving the interests of society neglected. My
purpose here today is to provide, what hopefully will be, constructive.comments
to assure Society is not neglected and we continue to enjoy sound-growth in our
industry based on fair, equitable laws.

COMMENTS ON Mr.R. 2223'

Addressing ourselves now to specific points in H;R. 2223, I offer the following
comments.

Under section 115, at page 21, line 21-"A person ma, not obtain a compulsory
license for use of the work in the duplication of a sound recording made by
another." I suggest you add "without the approval of the owner of the master
sound recording". Many of the sound recording masters in use today are liceised
out to businesses whio manufacture and distribute under the compulsory :icense
provisions. Present wording of section 115 could be construed so -alo-to. reader
leogally useless large libraries of music properly assembled for this purpose;
Presently section 115 rejiires the use of musicians to qualify for a compulsory
license and ignores the-fact that there are businesses Xi hich specialize in record-
ing (studios),-and there are businesses which manufacture and distribute. There.
are also the major music companies who are wealthy enough:to do both. Section
115 as it stands would eliminate that segment of the music industry (small
business) which cannot justify or afford an expensive recording studio. It
pre-empts the present pooling of such cost by small businebs and would result
in lost royalties to the copyright holder. It favors big business.

Section 115, paragraph (a),:clause (2) should be reviewed carefully to assure
it does not stifle creativity. Many innovations such as the moog might be cramped
by the wording of this clause.

Under Section 115, paragraph (c), clause (1), at line 21-It is suggested that,
due to problems frequently experienced today, a more specific location for the
identification of a copyrigat holder be set forth..... "the registration or other
public records of the copyright office" is too vague to be workable as experience
has proved. This is an excellent time to solve this age old problem by simply
nailing down a specific location- where anybody can obtain this information
readily. By location, I1 mean a specific file in the Library of Congress.

Under Section 115, paragraph (c), clause (3); at line 35--The requirement for
a CPA to certify with a detailed statement of account, the monthly royalty re-
ports, each month, is unworkable In. practice and it is a seveib and unnecessary
burden on small businesses. It will not hurt big business. .Annual Certified state-
ments following monthly statements attested to by companly officers should be
adequate.

Under Section 115, some provisions 'should be provided to clarify situations
which arise whe- the-copy,.ght- lho der -refuses ;to- acknowledge--the rights of a
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compulsory license applicant. Experience has shown that this is not an isolatedproblem. The statutes are generally written with the protection of the copyrightholder in mind; however, where we have a compulsory contract between two
parties by statute, we must be sure to offer consideration to both.

Under Section 301, more detail should he set forth defining the legal statusof property rights which are vested in the public. Such property, presently inthe public domain, is being denied the public use through various interpretations
of the many courts across our great land. The confusion exists at all court levels,both Federal and State and even manifests itself in a 5 to 4 Supreme Court deci-sion. While section 301 is supposed to preempt those laws in' the nature of copy-rights, such intent is circumvented by simply calling it anothermname; i.e., unfaircompetition. In one case a court ruled that a plaintiff had no statutory propertyright and the plaintiff had no common law property right but the plaintiff didhave a "Quasi property right" in a musical sound recording. How in the worldcan abusinessman foresee a court creating a whole new "tiling" not providedby statute! Much of the public's time and money can he spaced by eliminatingexpensive litigation in our courts through clarifying definition now.

Under Section 302, an objection must be made to the copyright term of lifeplus 50 years. First of all, this has been proposed more as an attempt tostandardize with what is the custom in certain European countries and thewording of the Geneva Convention. In Europe, they don't feel as we do aboutmonopolies and. cartels. Our gov. .lnent, the people, feel differently and I seeno reason to offer more stimulus to the creative individuals in our society thanis required to keep society enriched with a free flow of ideas and uiseful arts.Certainly no ·one can, say the present incentive of 28 years plus 28 years hasresulted in lack of growth. Wihy then increase the cost to society? It-is absolutely
not necessary. Remember, the primary goal of the copyright laws is to benefitsociety. This philosophy also extends to the idea of extending present copyrightsbeyond their legal limit. HIow can that possibility give a just return to Society
for granting monopoly (copyright) ?

A.dlitionally, now that sound recordings are entitled to copyright protection,a p,,. n-m arises where the creator is granted a copyright for life plus 50 years.iMoe ,... e recordings are "created" by a corporation whose life (specified in the.arts .; Incorporation) is perpetuity. So we have perpetuity plus 50 yearsv hii.-rs frever and that conflicts with the Constitution which requires that suchmonopolies be "for limited times."
Regarding Section 705, some consideration should be given to providing addi-tional data to the public by the Library of Congress. If, in fact, the primarypurpose of the copyriLgt scheme is to benefit the public then an esCort should bemade to make it easy for the public to- avail themselves of that which is theirs.To accomplish this is relatively 1si!ple. In ad ,.ticn to the nforementioned 'filereflecting tile cop.sriglihtholder, the date and rent. .. ; at.lte f the ?opiright shouldbe shown. A separate ile containing works on which the c;,yrights have expiredshould be provided so it may be used by the society which paid for it with alimited monopoly.

CONCLUDING REMARKS

The preceding comments have been offereil to help bridge the gap between thebusiness place and the legislative offices of you, gentlemen. Throughout thispresentation you undoubtedly noted that an emphasis bias placed on society's
welfare. I felt this was necessary. During the past ten years, the hotly contestedbattles which have taken place in 9ur courtrooms on such subjects as cable T.V.,pirating sound recordings and cplying of 11terar3 ourks and others have resultedIn so much case law that is at odds With statuto.ry law. Federal judges disagreeingwith other Federal judges. Cnmlnnies flighting tooth and nail in ugly displaysof greed, power and coiruptlon. Not once in some 100 plus court cases reiewedby this person Involving copyright matters did the interesti of society emerge.Always it is some special interest faction attempting to.cement a position ofadvantage over others. MIore often than not, those or ..s as hose lives are involh dVwith copyrights' are easily caught up in the complex anid emotional issues at,land ,nd it is very difficult to keep one's head screwed on correctly-To view
the issues from their proer,Byerspe.civi.

I-suggest to you, gentli.ne', that our own life blood, the society In which weelive, hash not received a proi,ber shiare of her just earnings and consideration.Please contemplate this as you consider some of the suggestions which I LaLebroight to you today.
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U.S. RECORD SALES 1921-1972
(Source. Record Industry Assoclallon ol Ameica. Exclle lax paymenlls. eilmates from other data.)

SALESIN Yr.ARLY SALESIN YLARLY
SAtLESIN YEARLY 'MUILLIONS PERCENT MILLIONS PERCENT
MILLIONS PERCENT YEAR OFDOOLLARS CHANGE YEAR OFDOOLLARS CHANGE

YCAR OFDOLLARS CHANGE 1938 ...... ,, 26 ......... + 100% 19 C ........... 277........ + 30.0%

1921 ............. $106 ........... - % 1939............. 44 ........... + 69.2% 19,.- ........... 377 ........... + 36.1%
1922............. 92........ --13.2% 1940... 48 ........... + 9.1% 1957 ............ 460 ........... + 22.0%
1923 ............. 79........... -14.1%

1941............. 51 ........... + 6.3% 1958............. 511 ........... +11.1%

1942+ 7............. 68........... + 7.8% 1959 ......... 603 .......... + 18.0%
1925 ............. 59 ........... 18.6% 1943 ............. 66 ........... + 20% 1960............. 600 .......... - 0.5%

1926............. 70 ....... .... + 18.6%C 1961..... 640 ...... +..... 6.7%
19274 .......... VIi........... 194...... ..... 10........... 52% 1962,,, , 687, ,+ 73%192 .......... .7 ........... C. 1946 19623 ............. 687 ......... + 7.3%

192945 ............ 109........... + 65.2%

1930 . 46 , . -38.7% 1947 .""". 189 + 2.85.% 1965 .... 86 . + 13.7%

1931............. 1873 ........... + 4.3% 1963 ............. 698 ......... +. 1.63%

1932 ............. 1175 ........... -38.9%............ % 1964 ............. 1758 ........... + 8.6%
1933 ............. 1 6........... -- 5.5% 19048 ............. 189 ........... - - 15.% 1968 ............. 1 4 ............ + 619%

1933............. 6 ...........--45.5 1950............. 189 .......... + 9.2% 1968.............1124 .... + 6.9%

1934 ............. 7........... +16.7% 1951 ........... 199 ........... + 5.3% 1969 ..... . ... 1170......+ 4.1%

1935 ............. 9....... +.28.6% 1952-........... 214 ...... + 7.5% 1970 ........ 1182........... + 1.0%

1936 ............. 11 ........... +22.2% 1953 ............ 219 ........... + 2.3% 1971 ............. 1251 ...........+ 5.8%

'937 ............. 13 .......... +18.2% , 1954 ............. 213 ........... - 2.7% 1972 ............. 1383 .......... +10.6%

Mr. KASTENMEIER. This- oncludes this morning's hearing on copy-
rights. The subcommittee, upon adjournment, will meet onA 'ednesday
next for a continuation of our hearings on copyrights. Until such time,
we stand adjourned.

[Whereupon, at 12:25 p.m., the hearing was recessed to reconvene
on_,.Wedne'-sday Tune 11T 1975, at :0 a.m.]
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WEDiNESDAY, JUNE 11, 1975

HOUSE OF IREPRESENTATIVES,
SUBCOMm'rEE ON COURTS, CIvi, LiBERTiES,

AND E ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON TEE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to notice, at 10:10 a.m., in room

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
[chairman of the subcommittee] presiding.

Present: Representatives Kastenmneier, Danielson, Drinan, Badillo,
Pattison, Railsback, and Wiggins.

Also present: Herbert Fuchs, counsel; and Thomas E. Mooney, asso-
ciate counsel.

nMr. KASTEXIMrEIER. The committee will come to order.
We are convened this morning for another hearing in the series

of hearings on the proposed revision of the Copyright Law. This morn-
ing will be completely devoted to witnesses representing cable tele-
vision, in one respect or another. lWe have six witnesses representing
varying viewpoints on the question of how this proposal will affect
cable television in this country.

The House will be in session earlier than normal. We will trw to
move as quickly as we can, but with due respect to the witnesses, we
will try to complete our business, so we will be able to attend the
regular session.

I am very pleased this morning to greet as our first witness the
chairman of the National Cable Television Association, Rex A.
Bradley. Mr. Bradley, will you come forward, please ?

You might also like to identify your colleagues. The Chair observes
that you hlave a ,ather substantial statement and addendum. of mate-
rial submitted to the committee, which, will, without objection, be
accepted for the record. You may proceed, sir.

TESTIMONY OF REX A. BRADLEY, CHAIRMAN, NATIONAL CABLE
TELEVISION ASSOCIATION

Mr. BRADLEY. Mir. Chairman, I have a shorter version of my testi-
mony, from which, in the interest of time, I will be speaking. If mem-
bers of the committee would like to have copies, we have them
available.

With me at the table on my right is Mr. Bruce Lovett, who is the
immnlediate past chairman of N CTI; I relieved him a couple of months
ago. Ile is also vice president for industry affairs of ATC, one of the
Nation's larger cable companies.

(483)
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T6 my left is Mr. Stuart Feldstein, who is the vice president for
legal and government relations for NCTA. And at the end of the table
is Mr. Don Andersson; who is the vice presidenrt for statistical services
of NCTA.

As you have indicated, my name is Rex Bradley, and I am chair-
man of the National Cable Television Association, and I am also
president of TeleCable Corp..of Norfolk, Virginia, which is the owner
and operator of 15 cable systems serving 130,000 subscribers in 10
States. Today I am speaking in my capacity as chairman of NCTA.

The National Cable Television Association is the major trade asso-
ciation representing t}he cable television industry. Our membership
includes both multiple system operators and independent cable-tele-
vision operators. NiCTA's 1,320 member systems -currently serve 5.8
million subscribers, or 58 percent of the Nation's 10 million cable tele-
vision households. We recognize that copyright was conceived in the
public's interest, to assure that creative minds would be encouraged
by compensation to produce and distribute the fruits of that creativ-
ity. Later in my statement I will discuss further our view of copyright
and comment specifically on H.R. 2223.

Since time is limited, I wilf sunmarize my longer statement. The
longer statement, submitted -for the record, contains a comprehensive
review of cable's early development, the FCC's gradual assumption of
jurisdiction over cable, and the early pattern of broadcaster opposition
to cable growth.

Additionally, it takes note of the important legal decisions on copy-
right, resulting in two Supreme Court decisions holding cable not lia-
ble for copyright under the 1909 law, attempts of various parties to
negotiate a settlement, and the very close relationship between FCC
regulatory actions and the copyright question.

I believe it is important for the Congress to understand this back-
ground to current copyright consideration. It demonstrates the com-
plexity of the cable/copyright problem, the intense pressures and
tuncertainties created for the cable indubtry and the almost inextricable
interrelationship between copyright and cable regulation.

During these hearings, T am sure you will hear charges-principally
from broadcasting and motion picture representatives-to the effect
that the cable television industry has not lived up to its copyright
responsibilities, that cable is an unfair competitor, and that the
industry has attempted to delay resolution of the copyright issue.

I can only assure you that throughout this frustrating period NCTA
hat attempted in every way possible to live up to its fundamental
commitment to work for fair copyright legislation.

As a memnbe. of this committee you are no doubt aware that there
are divisions within the cable industry over the issue of copyright
payments. There are those who feel that there should be no copyright
liability at all. Others believe that there should be no liability for
signals received off-the-air, while others suggtst no liability for a
complement of signals that can reasonably be 'efined as adequate
service. Ibelieve, however, that the majority of the members of ICTA
support the association's efforts to work with Congress in arriving
at fair and reasonable legislation.

Before addressing myself to specific provisions in II.R. 2223, I
would like to emphasize several key factors which I believe this com-
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mittee and the Congress must consider in arriving at fair copyright
legislation.

The Constitution and tlie courts have recognized that copyright
protection has a twofold purpose, to-encourage creativity and equally
as iiiportant, to promote the dissemination of knowledge to the public.

Cable television, through its reception and distribution of television
broadcast signals, promotes the dissemination of knowledge to the
public. Indeed, without this service, significant numbers of Americans
would be denied the fruits of creative labor. Congress should be cog-
nizant of this vital CATV role. Legislation which, for whatever re'a-
son, restricts or decreases the dissemination Qf knowledge to the cable
television public would not be consonant with the primary public
interest concern of copyright.

Second, the Congress should be aware that iinposition of copyright
liability will have an impact on the CATV subscribing public. To a
significant extent, the cost of copyright liability will be borne by cable
subscribers.

Let me make several further observations on the current financial
state of the industry. It has taken several years, but an awareness is
ggowing that CATV is not the pot of gold it was once thought to be.
Last year, for example, nine of the top publicly held companies-
companies who will bear a very sizeable percentage of the copyright
burden-suffered a combined net loss of nearly $17 million on total
revenues of $267 million.

CATV is a capital intensive business. It is also a business whose
expenses, for the most part, are fixed, subject to very little influence of
the CATV manager. Cable bsytemls experience a number of substantial
expenses, whose levels are established arbitrarily by some authority,
not subject to the moderation of competitive pressures. Some of these
expenses are subject to change, with little opportunity of the CATV
operator to influence the level. Examples of these are pole r-nts, micro-
wa've charges, interest, franchise taxes, property taxes, and FCC fees.

Because most cable expenses are fixed, the only opportunity for
cable operators to obtain and maintain a favorable profit margin is
through additional subscribers, or by increasing subscriber rates-
often difficult because city councils' approval must be obtained.

The uncertainties related to these uncontrollable expenses make fi-
nancial planning and borrowing difficult and expensive.

Let me now turn to the specific provisions of H.R. 2223. Chapter 8
of the bill would create for the first time a Copyright Royalty Tribunal
in the Library of Congress. This tribunal would be composed of three
persons and would be empowered by statute to adjust copyright
royalty rates, the revenue base, and in cmrtain circumstances, the dis-
tribution of royalty fees. The tribunal is directed to undertake a
review of royalty rates within 6 months of the date of enactment of
the law, and that review is to be completed within 18 months. Thence-
forth, the tribunal would conduct a review every 5 years ad infinitum.

Mr. Chairman, we are opposed to the establishment of a tribunal
with the uncertainty which is inherent in the tribunal's power, and
we further believe that chapter 8 of this bill is laced with infirmities
that represent a very serious threat to the future viability of the cable
television industry. This tribunal carries with it the potential for sub-
stantial escalation of copyright fees in a very short period of time.
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The Office of Telecommunications Policy has already pointed out the
damaging effect this uncertainty and lack-of stability can have. You
will hear further about the impact of uncertainty on cables growth
by a repiesentative of the financial community following my presen-
tation.

I do' not think that I exaggerate Wrhen I.say that virtually any sig-
nificant copyright payment by this industry represents a financial
burden. An unknown periodic review as mandated in this bill presents,
in my opinion, not poter.tial, but actual grave economic problems:to
a growing industry. You are aware of the difficulties that all high-risk
businesses are now facing in obtaining short-term financing. I do not
wish to plead economic hardship to this subcommittee, but plead I
must. We in the industry know too well the economic realities and the
potential grave effects of further uncertainty on the capital market.

Further, chapter 8 contains no criteria to guide tribunal review of
rates; it contains no provision for judicial review of the tribunal's
decision other than for fraud, and in our opinion, it provides for no
effective congressional review. In short, we find this section of the bill
fraught with uncertainty, an uncertainty that this industry can ill
afford.

I would like to suggest a more reasonable approach to the issue of
insuring fair rates in the future. Such an approach is already con-
tained ini the bill. Section 111(d) provides for the establishment of a
compulsory license for secondary transmissions by cable systems. Roy-
alty fees are computed on the basis of escalating percentages of gross
receipts from subscriber revenues. W]e believe that this progressive
fee schedule, based on percentages, represents an eminently logical and
reasonable approach. It substitutes marketplace economics for arbi-
trary decisions. It has the Ic,,l of a graduated income tax without
the' loopholes. It provides for the interests of the copyright owners,
since their revenues from cable will increase as the cable system
revenues increase. Such an approach takes both the industry's growth
and inflation into account. If cable television is to grow and prosper.
so will the owners of copyrighted product share in that growth and
prosperity.

In summary, then, we s[,ongly urge this subcommittee to retain the
approach of the bill's progressive fee schedule based on a percentage
of revenues, and discard the uncertainty that is inherent in the power
of the tribunal to change these percentages. Such an approach avoids
the need to establish yet another bureaucratic procedure and substi-
tutes a logical and simple approach for an arbitrary and complicated
one.

Section 501 of H.R. 2223 deals with infringement of copyright. Sub-
section (b) thereof entitles the copyright owner to initiate action for
infringement. We have no objection to that provision. HIowever, sub-
section (c) grants a television broadcast station rights as legal or
beneficial owner of a copyright for purposes of instituting action for
infringement. We very strongly object to this provision.

As you know, the rights to most television programs are held, not
by the broadcaster, but by the copyright owner. In those cases, where
the television station does hold the copyright, he is fully protected
against infringement under subsection (b). However, subsection (c)
would grant to hundreds of broadcasters the right to institute harass-
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ing suits. against cable operators for very minor or even inadvertent
violations of FCC regulations. Such a provision is, we think, an aberra-
tion, unprecedented in copyright law. It should be stricken from'the
bill. Adequate remedies for violations of FCC regulations already are
available under the Communications Act.

Bir. Chairman, in earlier testimony before this subcommittee Deputy
Assistant Attorney General Irwin .oldbloom, of the Justice Depart-
ment, urged that CATV systems not be required to pay copyright on
local signals carried. He further stated that by carrying local signals,
the cable system enhances the broadcaster's market, and that the copy-
right holder is helped, not hurt, by cable system carriage. NCTA fully
supports this line oftli'inking. W e note also that Thomas Keller, Act-
ing General Counsel for OTP, stated to the subcommittee last week
that'local signals should not be liable for copyright.

While 5Mr; Goldbloomn did not suggest to this subcommittee a method
or mechanism for imposing liability only on signals outsico the area
of free use, the logic of his recommendation is undeniably sound.
NCTA has addressed internally this questiinn in great detail. We have
researched and studied a variety of po ssible approaches to the Justice
Department's concept of an area of 'free use.

We have, however, determined that it is apparently impossible to
arrive at a fee formula embodying this concept applied on a system-
by-system basis, which does not discriminate unfairly against one
portion of the cable television industry, and consequently against the
public receiving service from such systems.

We believe that the concept advanced by the Justice Department
can and should be embraced in the following manner. Copyright lia-
bility for CATV distribution of broadcast signals should be imposed
without respect to signals carried. There appears to be no fair way to
impose liability for carriage of certain signals and not others.

By retaining the present fee schedule in H.R. 2223 and exempting
from liability the first $25,000 in gross quarterly subscriber receipts
for all cable television systems, copyright legislation can give some
recognition to that portion of cable service which fills gaps, or im-
proves reception in the service area- of broadcastl stations.

Such an exemption involves a reasonably small dollar amount in
relationship to the total copyright revenues to be derived from cable
now and in the future. It also has the benefit of providing substantial
relief to the smaller, traditional community antenna systems. The
owners of copyrighted product themselves have -frequently stated that
they are not primarily concerned with this type of cable system. In-
deed, the 1971 consensus agreement envisioned a total exemption from
liability for all cable systems serving fewer than 3,500 subscribers.
The blanket exemption we propose would have the practical effect of
exemptinlg nearly all systems with fewer than 1,500 subscribers. We
believe this kind of exemption to be an equitable and fair approach
to the problem of copyright liability for local signals. We submit for
your serious consic' ation an amendment to achieve this.

Mfr. Chairman, ill now turn to the third matter NCTA would
like to comment on. Earlier in my testimony I have alluded to the
FCC's cable television regulations and to the close historical inter-
relationship between copyright and regulation as applied to cable.
For, your convenience, the most pertinent of those regulations are in-
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eluded in my texts but, in the interest of time I will skip- over those
and -not read them.

It has been remarked, and I think not too facetiously, that while
the C6ngress has-been laboring to develop copyright Drovisions ap-
plicable to cable, the FCC has for some time now been guarding the
copyright gate by promulgating copyright regulations of its own.

Earlier this year, in an address-to the NCTA convention, Barbara
Ringer, Register of Copyrights, stated that the FCC rules "contained
the most -elaborate copyright provisions I have ever seen anywhere."

She continued,:
I don't know much about communications law, bu't I know copyright law when

I see it, and the exclusivity provisions of th'e FCC regulations are copyright
regulations; in effect, the enactment of a copyright law through the regulatory
process. And the} are unquestionably the most complex and difficult to under-
stand of anything I've ever read in this field.

Absent legislation, or specific congressional direction, and in spite
of Supreme Court decisions, the Federal Communications Commission
has consistently invoked copyright principles to protect broadcasting
from competition. The pervasive nature of the Commission's forays in
a variety of regulatory nmatters into "exclusivity" of all types is in
and of itself a subject for broad independent investigation.

For the purpose of these hearings, however, one thing ought to be
indisputably clear. Wlhile the FCC's 1972 rules have granted cable
systems the right to carry a limited number of broadcast signals, that
right--and the value and marketability of those signals for cable
operators-has in very large part been negated by the Commission's
syndicated and network progranm exclusivity provisions. Stated in the
simplest of terms, a cable operator has the right to carry signals, but
has an obligation to black out most of the programing on those signals.
And this is achieved through the Commission's "copyright regula-
tions."

For example, the cable system under construction in Wauwatosa,
Wis., must under the FCC's syndicated exclusivity regulation delete
62 percent of the programing on one channel it imports, and 58 per-
cent on the other channel., What, the operator can fairly ask, is the
value of carrying the signal? Appendix C of my testimony contains
a more detailed explanation of this problem.

It ought to be beyond any logical dispute that if cable systems.are
to incur liability for the distribution of these signals, then they should
have the right to show what has been paid for. Yet, if copyright legis-
lation of H.R. 2223 were enacted today, that would not be the case.
We believe it is imperative tCiat the Congress should insure that cable
operators get what they pay for. This should be done in this legisla-
tion, and we are submitting language to accomplish this aim.

I would like to invite the subcommittee's attention to several addi-
tional recommendations for perfecting changes in section 111 of the
bill.

Section 111(b) of H.R. 2223 appears to make the secondary trans-
mission of over-the-air paytcelevision signals an act of infringement,
and one subject to civil and criminal penalties. This subcommittee
should be aware that Federal Communications Comnlmission regula-
tions require CATV systems to carry the signals of all television broad-
cast stations in specified geographical ar"as, regardless of hllether
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those signals are originated by commercial broadcast stations or STV
stations. Therefore, .under section 11i (b) the cable system would be
faced with either violating FCC rules and regulations, or 'the copy-
'right law.

Next, section 111.(a) (4) exempts-governinent-owned and non-profit
translators from the requirement. to pay fees. As a matter of law, we
believe that no rational distinction canl be made between CATV sys-
tems whose purpose is to improve reception of television signals, and
translators which serve the same purpose. Additionally, of course,
H.R. 2223 does not exempt nonprofit and government-owned CATV
systems..Should not such translators be placed on an even competitive
footing with commercial translators and cable systems ?

Third, section 111(a) (3), as currently drafted, raises the possibility
that cable operators providing leased channels to the public or others
could incur copyright liability for the material programed on those
channels by the lessees. Federal Communications Commission regu-
lations require that certain cable, systems make, available channels for
leasexon a nondiscrilrninator3 basis and that the cable operator may
exercise no control over the program contelt on those channels. We
respectfully suggest that the language of section 111 (a) (3) be changed
to insure that the cable operator does not incur copyright liability on
leased channels. The lessee, of course, would remain liable for the pay-
ment of copyright.

Finally, portions of section 111 and the language of section 801 (a)
raise the possibility that copyright fees in the future could be -based.
on cable revenues from sources other than basic CATV distribution of
broadcast signals.

I believe. it is not the intent of Congress to impose copyright liabil-
ity on cable operations beyond the basic reception service, and indeed
there would be no logic to such an approach. The liability contem-
plated in this legislation has no relationship to revenues deriv'ed from
local origination, pay cable operations, or any other such service
initiated by a cable operator.

We are submitting suggested clarifying language to deal with these
four matters.

In conclusion I would like to say, Mr. Chairman, NCTA has for 8
years now worked hard under very trying circumstances to assist in
achieving fair and reasonable copyright legislation for CATV. We will
'ontinue those efforts, and we stand ready to assist this subcommittee
in every way possible. We are handing you opies of the amendments I
have mentioned, and I will be very happy to respond to questions.

Mr. KASrExmETER. Thank you, Mr. Bnadley. One point you men-
tioned, the "Consensus .Agreemenllt of 1971."

Mr. BRADLEY,. Yes, sir.
Mr. KAsTENsrEE.n. Is that agreement, as far as you know, or as far

as you are concerned, is that agreement still in effect ?
Mr. BRADLEY. It's in effect to the exient that its effect has not been

denied by actions of the Senate in developing their version of the
copyright bill; and certain actions of the FCC, and certain actions of
certain broadcasters. Some of the provisions of the Consensus Agree-
ment have been overlooked, or have been ignored. So, it is, in effect, a
general type of agreement with some violations.

57-786 0 - 76 - pt. I - 32
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Mr. KASTENwEIER. Was that -agreement set down in writing, and
dons it appear in a public document, incorporated in the Senate hear-
ings ? I don't happen to know that.

Mr. BRADLEY. I don't know whether it's incorporated in the Senate
hearings. It has been published in the Television Digest.

Mr. KASTENMEIER. Was this an agreement of parties, was it verbal,
or was it subscribed to .

Mr. BImADIE-Y. It was written.
Mr. KASTENnEIER. It's written down, set down. in writing?
Mr. BRADLEY. Yes, sir.
Mr. KASTEN.MEIER. Mr. Bradley, do you happen to have a copy of

that?
Mr. BRADLEY. Yes, sir; I have a published copy, it appeared in a

magazine.
Mr. KASTENMEMIER. Would you make that. available to the committee ?
Mr. BRADLEY. Yes, sir.
Mr. KASTENMEIER. In referring to the tribunal, you indicate that-

referring to section 501-you indicate that broadcasters would have
other remedies, adequate remedies, you state, for violations of FCC
regulations are already available under the Communications Act.

What remedies do you have reference to, in connection with broad-
casters pursuing their rights against cable television operators ?

Mr. BRADLEY. Well, there are two aspects of this, Mr. Chairman.
Where the broadcaster owns the copyright, he has the same remedy
that any copyright owner has.

And with reference to the FCC regulations, where the broadcaster
alleges that a cable system has violated the regulations, he can file a
complaint with the FCC, who I:;ll then take appropriate action.

Mr. KASTENMEIER. .Under the, oill that the Senate passed, and given
the economics of your industry, say, for calendar year 1974, if that is
possible, what do you assume the cost, would be under the formula of
the Senate bill to at least your member/stubscribers as opposed to
others ?

Mr. BRADLEY. The cost to the industry in total would be, in our
estimation, $6,700,000.

Mr. ICASTENmEIER. That is the entire industry.
Mr. BRADLEY. Yes, sir.
Mr. KASTENMEIER. And that is obviously an estimate, $6.6, or $6.7

million?
Mr. BRADLEY. $6.7 million. And to the members of our association it

would be slightly over $4 million.
Mr. KICATFENxEIEr. Thank you, Mir. Bradley. I yield to my colleague

from California, Mr. Wiggins.
Mr. WIGGINs. Mr. Bradley, do you accept, or reject the proposition

that cable should pay a royalty fee to the holder of the copyright for
the transmission of c.opyrighted material ?

Mr. BRADLEY. We are willing, Mr. W¥iggins, to pay copyright, as I
have indicated, to a pool which would distribute the proceeds to the
copyright owners.

Mr. WIGGINs. Having accepted in principle the payment of a copy-
right royalty, what is the justification for exempting from that pay-
ment those cable systems with gross revenues of less than $25,000?
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Mr. BRADLEY. Th, point there, sir, is that within our industry, as 1i
have mentioned, there is a wide divergence of opinion on property.
There are many members of our association, and many members of the
industry who are not members of oir association who are violently
opposed to any copyr ight payment. There has been testimony, as I
mentioned, to the effect that various people feel that there certainly
should be no payment for local stations which can be received locally
over the air.

Our suggestion is simply an effort to exclude those small systems
which would encounter an unusual financial burden as a result of copy-
right payments; and pass a token recognition of the fact that'there
should be no. payment for the local signals. And while you can't re-
lito the dollars to the value of local signals, at least it is an effort to
recognize that.

Mr. WIGGINs;. Wghat part of the cable industry-if your answer can
reflect it in percentage-would be exempt by the $25,000 gross receipt
exemption ?

Mr. BRADLEY. Slightly over 50 percent would be exempt.
Mr. WIGGINS. Now, in that connection, I think it's well that we keep

in mind that the royalty fee schedule is not a tax, which might be sub-
ject to policy reasons for granting preferired tax rates to socially or
economically deprived units in furtherance of a governmental policy.

Rather, this is a statutory payment to the owner of the property.
The bill before us proposes a fee schedule commencing at one-half

of 1 percent of the gross revenues up to $40,000, and graduated up to
21/2 percent. As you have indicated in your testimony, and as we all
know, this represents about a 50-percent reduction from that originally
considered by the Senate.

Can you enlighten me and the members of the committee what con-
siderations entered into that judgnent by the Senate, why was that
reduced ?

Mr. BRADLEY. There was a study prepared by someone named
Mitchell, to the Senate, which indicated the economic impact of these
dollars on the cable industry. I, to some degree, am speculating for a
moment, since I was not there personally. But, in discussions which
related to this point, there is this continual recognition that we should
not be paying for local signals that are receivable over the air.

And that in paying this schedule we are paying an amount sub-
stantially in excess of the fee schedule for these signals that we might
be legitimately required to pay for, if you exclude the local ones. If
you accept that point, which we do, any payment is substantially
higher than the numbers would indicate because we are paying for, in
effect, all service.

Mr. WIaaINs. Well, would it be fair for me to conclude that the
Senate listened to your argument that local signals should not be
subject to royalty payments, and perhaps your argument that all
signals should-be exempt, and simply made an accommodation to these
arguments by reducing by 50 percent the fee schedule proposed in the
original House bill and thus reached a compromise ?

Mr. BRADLEY. Perhaps so, I really don't know. I do know that in ours,
experience it would be extremely difficult to relate a dollar amount to
be paid to a value to be established in any scientific fashion for the
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signals, or the contents of the signals which are being carried. I think
the decision, admittedly without total scientific foundation, was
arrived at from the basis of representations by various persons, that
the indtustry coul presumably pay this amount and that the copyright
ownerb would be adequately compensated in receiving this amount of
money.

Mr. WIGGINS. I have been told that primary transmitters who have
customarily paid copyright royalties, compute that royalty payment
as a cost of doing business, and that the cost as a percent of total cost
is considerably higher than the percentage figure here :Jr cable.
Numbers as high as 75 percent and more have been represented to me as
being equivalent to the cost of doing business by primary transmitters
of copyrighted material.

You may disagree with those numbers, but do you disagree with the
proposition that the percentages stated in this bill are significantly
less than those paid by primary transmitters of copyrighted material ?

Mr. BRADLEY. I'm not familar with it, sir. But, accepting your
statement, I presume that they are less in absolute value. HIowever,
the-primary transmitter has the opportunity to sell advertising, which
increases his revenue, which in turn gives the copyright owner a chance
to get higher dollar returns fo. the value of his copyrighted material.

We don't have that opportunity, we don't sell advertising. lWhile we
do collect from the customers, it is a relatively inflexible type of
revenue.

Mr. WIGGINS. Then that is your justification for paying a lesser
return, because you are denied revenue opportunity for sale of
advertising.

Mr. BRADLEY. Sir, as I mentioned before, and you will hear addi-
tional testimony from others who follow me, I am sure, to the effect
that we should not be paying any copyright; and in paying on this
schedule we are paying as much as we can be reasonably expected to
pay; and iin particular, in view of the fact that I know of no way of
scientifically developing what the value should be. It is a political,
arbitrary decision that must be made, and it seems to us to be totally
adequate.

r. WIaGGINS. I understand your point.
Now, I want to move on to the tribunal. Your testimony indicated

opposition to the periodic review by the tribunal because it would be
an unstabling factor in the financing of cable operations.

There are a great many corporate, regulated entities in this country
which are subject to review by rate-making authorities. Is there any
difference, conceptually, between a tribunal subjecting your royalty
payments to review, and therefore your revenue to some uncertainty,
and the review that a utility, for example, is exposed to?

Mr. BRADLEY. I believe there is. It seems to me that in the case of
a utility the reviewing authority will establish the rate, is controlling
the amount of revenue which can be received by that utility.

In the case of the tribunal, the tribunal would have the authority
to decide how much of our existing revenue could be taken away from
us and given to someone else, and without any type of limit, and in our
opinion without any demonstrable basis for establishing this. And the
financial community, and the investment community, looking at the
prospect of a totally unknown possible deduction from our revenue
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hanging over bur- head, are going to be extremely reluctant to invest.
We have, to some degree, some of that now.

As you no doubt know, certain of our expenses that we have had
are historically uncontrollable; and the uncertainty of this one- is of
greater magnitude.

Mr. WIGGINs. One final question, Mr. Chairman, then I will yield
back the balance of my time.

I would think that if your industry was subjected to the royalty
schedule, it would attempt to pass through those added costs to your
subscribers. Is there any reason that you would l'e unable to do that?

Mr. BRADLEY. It .would be difficult in many instances. We, in order
to get rate increases, generally must appear before a city council in an
effort to justify our rate. And though we have great respect for city
councils, yery frequently they are not sophisticated analysts that are
encountered nationally, and the local pressures and politics are brought
to bear on them and cause us to frequently get substantially less than
we feel wve need; and sometimes nothing.

Mr. WVIGGIrNs. Are they currently unsympathetic to your rising costs,
accounts, and all the other cost factors that go into provision of the
cable?

Mr. BRADLEY. It varies from place to place, yes, sir. In my personal
experience, my company has recently made a presentation-we are in
the process of doing it now-with all of the figures that I think almost
any sophisticated accountant could accept, which justifies a rate in-
crease of $1.25 over what we are now getting. We are probably going
to end up with 75 cents because they feel we shouldn't increase the
rate to their fellow citizens. XWe have been through this, as have other
companies, many times.

Mr. WIGGIxs. Thank you, Mr. Chairman.
Mr. KASTENMIEIER. The gentleman from California, Mr. Danielson.
Mr. DANIELSON. Thank you, Mr. Chairman.
On the matter of the tribunal, let me ask you this, it may not be

realistic, but the tribunal could lower the fees, as well as raise them.
Would you comment on that, please?

Mr. BRADLEY. Yes, sir. While it is theoretically possible that the
tribunal might lower the fees, the risk in the eyes of the investment
community, and the financial community is'still there, that they are
likely to raise the rates in an undeterminable amount. And realistically,
in view of our experiences, and the experiences generally encountered
in the country, we think the chances are much greater that they will
go up, than down. l

dMr. DANIELSON. Well, I think that is the realistic view of the situa-
tion, although it could happen, I suppose, the other way.

How about the prospect of a periodic review -by the tribunal, say,
every 5 years? There are changes in costs, in the marketplace, and
the value of the dollar, Will you comment on whether or nat it would
be proper for the tribunal to have this power ?

Mr. BRADLEY. Yes, sir. With the statement I just made, the uncer-
tainty of the tribunal's action, the financial community is still going
to be reluctant to consider investment, or to consider investment at
lower costs, which we desperatelymneed.

Second, the escalating fee schedule that is contained in the bill,
and the fact that the percentages apply to the gross revenues will tend
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to compensate for inflationary effects, in the presumption that the
cable system will grow, both- by the addition of subscribers, and by
increasing rates which will reflect costs.

Mr. DANIELSON. YOU mentioned earlier' increasing of rates. A while
ago in -response to Mr. Wiggin's question you expressed insecurity as to
whether your local franchising agency, usually a city council, would
recognize your added costs.

Is it not the general pattern in your industry, that wherever you
operate, the company operates under a franchise from some govern-
mental agency or another?

Mr. BRADLEY. Yes, sir.
Mr. DANIELSON. And are the rates charged to your subscribers fixed

by that franchising agency ?
Mr. BRADLEY. At the present time they are not all fixed, some of them

are, and some of them are not. But, under the new rules of the FCC,
the 1972 rules, the franchising agency will fix and approve the rate.

Mr. DANIELSON. YOU are also required, aren't you, to carry all TV
signals within at least the primary transmission area ?

Mr. BRADLEY. Yes, sir.
Mr. DANIELSON. How far out does that extend, just the primary

transmission area?
Mr. BRADLEY. In the top 100 markets it is 35 miles; in the other mar-

kets the distance varies w:ith what is called the grade B contour of the
broadcast station, which generally is roughly 70, 75 miles.

Mr. DANIELSON. You are getting out beyond the primary transmis-
sion area, at least in the grade B; are you not?

Mr. BRADLEY. I believe, sir, that the definition of the FCC of "pri-
mary trar smission area separates into the two categories, the top 100
markets, and the other markets. Though. it is certainly true that we
are getting out a farther distance.

Mr. DANIELSON. And you are required to carry those signals.
Mr. BRADLEY. Yes.
Mr. DA.XIELSON. You made reference to the fact that small operators.

who are within the primary transmission area, I think that you are
using the terms not necessarily synonymously, but they tend to be the
same, have such few subscribers, and obviously a lesser gro{wth revenue
that you feel they should be exempted.

I think that is on the theory that they are operating in the primary
transmission area; am I right in that?

Mr. BRADLEY. For the most part, yes, sir.
Mr. DANIELSON. HO\ about the other part, is the state of the art such

that a small operator could have a distribution system located a num-
ber of miles away, quite a number of miles away, and receive his input
either by microwave, or a lease line of some kind?

Mr. BRADLEY. Yes, sir; that is technically feasible. However, the eco-
nomics of the situation are such that unless he has a pretty large
universal subscriber, he can't afford to pay microwave charges, or in-
vest in microwave service.

Mr. DANIELSON. How big a system would you need to break tl agh
this economic barrier?

Mr. BRADLEY. I don't know that I can answer precisely, but there
are some small systems in the western part of the country where there
is virtually no television reception, where microwave service is used,
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and the rate charged the subscriber is much higher than in other parts
.of the country.

So, while I haven't seen the figures, they are, presumably, econom-
ically viable. They must be, they are still in business.

Mr. DANIELSON. Are there any in the eastern parts of the United
States, say, east of the Mississippi?

Mr. BRADLEY. Small systems usinglmicrowave?
Mr. DANIEtSON. Yes, or leased cable, other means to bring it in,

other than picking it out of the air.
Mr. BRADLEY. Yes, sir; I am sure there are some. I believe there are

some in the State of Pennsylvania, and there are probably others.
Mr. DANIELSON. Well, that brings y6u into a situation where those

people would be competing, probably, with, a local transmission, or
could be.

Mr. BRADLEY. You mean competing signals a
Mr. DANIELSON. Yes.
Mr. BRADLEY. Imported in this fashion ?
Mr. DANIELSON. Yes.
Mr. BRADLEY. They are competing in a sense, perhaps, in those in-

stances they are usually-or are sometimes, at least-importing the
signal that is not available locally. They are filling out a network serv-
ice, or an independent.

Mr. DANIELSON. What I am thinking of, see, unfortunately we are
dealing with copyright here-

Mr. BrADLEY. Yes, sir.
Mr. DANIELSON [continuing]. And I think there is tremendous con-

fusion. FCC is trying to regulate using copyright, and we are trying
to regulate it; it's kind of mixed up.

But, if you have an overlap, and you are bringing in outside signals
into an area served by a regular TV station, conceivably you are bring-
ing in signals which compete for viewer interest with another signal
generated locally.

Mr. BRADLEY. Yes, sir.
Mr. DANIELSON. And the copyright value to the owner of the copy-

right could be diminished. Would you comment on that, please?
iMr. BRADLEY. Well, I'll try; it is a complicated picture, obviously.

There are owners of the copyright of the programs distributed by the
local station; and there are owners of the copyright of the programs
which are imported. And, certainly, there is some likelihood that there
will be some reduction in the viewership of the local signals if the
transmitted imported signal is more attractive to that viewer.

So, on, the one hand, I suppose, it's fair to say that the owner of the
copyright of the local signals might suffer, and the other one might
benefit.

Mr. DANIELSON. You certainly gave us a truism that this is a com-
plicated problem. I would like a helpful suggestion. I don't mean you
are not being helpful, but if you have a constructive suggestion on how
to solve this, I would invite it.

Mr. KASTENFIER. The Chair will interrupt for the purpose of ob-
serving for the subcommittee that there is an on-going quorum call to
which members may desire to respond. HIowever, the committee will
continue through this or any other quorum call. But, in the evelit of a
vote we will recess.
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And I want to observe that Mr. Bradley is the first of six witnesses.
We have already been in session for about an hour.

Mr. DANIELSON. If you would give me a comment, I would invite it,
please.

Mr. BRADLEY. Well, as we both agree, it's very complicated. There are
members of our association, our industry, that feel that we should pay
copyright only for those imported signals, and there is certainly a lot
of logic to that, and we egree to the logic.

The difficulty that we encounter is trying to develop a formula for
determining the payment on those signals; it results inicopyright pay-
ments by a selected few portions of our industry, and the rest of us
are paying nothing.

Mr. DANIELSON. Well, I don't have any solution, but I'm seeking it
wherever I can find it; I don't have any solution.

I'll make one gratuitous comment, though. I would think cable should
look forward, without reluctance, to being classified in something of
the nature of a public utility. You are really in an in-between zone
here. You are allowing local governments to franchise you and reg-
ulate yout rates. The FCC says you must carry a local signal, whether
you want to, or not. You have no choice, no discretion, if the local
TV station puts out "Deep Throat," you are going to have to show it;
I guess the same would be true of "The Longest Day," or whatever
that show was.

You are subject to the whims of local regulatory agencies, local rate-
setting agencies. You have very properly stated that local ratesetting
agencies are not sophisticated enough to properly reflect your cost
basis.

I think since you are handled more or less as a utility, you ought to
relax and enjoy it. [Laughter.]

I think that some of the problems could be resolved-that's free.
Thank you.

Mr. .AhSTENIEIrFR. The gentleman from Massachusetts, fMr. Drinan.
Mr. DRINAN. Thank you, Mr. Chairman.
Mr. Bradley, I'm sorry I had to go to another subcommittee, but I1

did read your paper and I compliment you on it.
On page 60 you indicate that opinion within the industry is deeply

divided, and I wonder if you could tell us how many people feel that
no copyright liability should attach at all to cable. You indicate the
positions range from that, and I assume,that's a minority. I wonder if
they could justify that positio1. on the basis of the CBS-Teleprompter
decision.

TMVr. BRADLEY. I don't know how many there are. We think it is a
minority. I really don't know.

Mr. DRINAN. Well, is that minority going to fight for their partic-
ular view that copyright liability should not attach ?

Mr. BRADLFJY. I believe so, yes.
Mr. DRINAN. They will justify it?
Mr. BRADLEY. Yes, sir; they will attempt to justify it, I'm sure.
Mr. DRINAN. But I take it from your testimony that you feel that

copyright liability, rightly or wrongly, will in fact attach.
Mr. BRADLEY. Yes, sir.
Mr. DRINAN. What does the Supreme Court opinion mean on the

Teleprompter decision?
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Mr. BRADLEY. Well, in the case of the Supreme Court decision the
court was rendering a decision with respect to the 1909 Copyright Law.
And, of course, when that law was written there was no reccSgnition;of
some of the modern technologies, including cable. I believe in their re-
marks the members of the court indicated that they were disturbed
about hlaving to apply a 1909 law to the presenit day.

So, it is dur feeling that the public opinion is such, and that the
rights of copyright holders are such, in certain instances, that they
are entitled to payment, and we are willing to pay. Although, if in its
wisdom the Congress decides there should be no payment for copy-
right, we would be tickled to death. [Laughter.]

Mr. DRINAN. Well, I would like to get some reasons why that might
be so. In the Tee prompter case there is a basis for that, and you say
here the FCC has gone almost contrary to the Supreme Court opinion.

W'ell, I had several other questions, but my colleagues here, I want
them to questioni and comment; and I look forward to your colleagues.
Thank you very much.

Mr. KASTENrIEmnR. The gentleman from New York, Mr. Badillo.
Mr. BADILLO. If you agree that there should be a copyright pay-

ment, why must we in Congress fix the amount; why can we simply
not say that there shall be a copyright payment, and then leave it to
the normal market forces to say what the payment should be ?

Mr. BRADLEY. The amount of payment is something that in the in-
terest of equity to both the copyright holders, and to our industry
we would like to see fixed. We would like to avoid the possibility of
having an unknown amount established without a real control by us.
And, as I mentioned, the adverse impact on the financial community
is something that is of great concern to us.

Mr. BADILLO. But anybody in business, or in life for that matter,
doesn't have everything fixed; electricity might go up, rent might go
up, why should this be fixed? What you really mean, you would like
it fixed at a lower amount, we aIe not talking about, obviously, you
would like a fixed amount at a certain level.

Why should this be different from rent, electricity, paper clips, or
anything else you have in business ?

Mr. BRADLEY. Well, in the case of tLe other things that you men-
tioned, there are certain options swhe!h are usually available. If the
rent goes up too high you can move to another location, or build your
own building. And in the case of these other things, the moderating
effect of the marketplace, the competitive forces in. the country tend
to keep the figures from going totally out of sight. In this case, there
is no such pressure.

Mr. WIGGINS. Would the gentleman yield?
Mr. BADILLO. Sure.
Mr. WIGGINS. Isn't the real reason that largely you don't originate

grams and there is an infringement before you have any reason to
negotiate.

Mr. BRADLEY. Yes, sir.
Mr. WIGGINs. In other words, they are carrying a signal originated

by somebody else, and there is an infringement iefore there is any
reason to start talking about a fee.

Mr. 3RADLFY. Yes, sir.
Mr. BADILLO. So, then, if you agree there should be a copyright

payment, and there has to be regulation, why should Congress be the



498

one to fix that amount. Isn't it better at all times to have the deter-
mination made by a tribunal who can listen tothe arguments on both
sides, a tribunal who can conduct an investigation of the financial cir-
cumstances of the parties involved, and make a reasonable decision,
based upon the circumstances as they come up from time to time?

Mr. BRADLEY. In a setting of rate by a tribunal, in addition to the
uncertainty that worries us, there would be some pietty significant
pressures brought to bear by some of our opponents in this world- -

Mr. BADILLO. There are no pressures brought on Congress, I gather.
Mr. BRADLEY. I know that, sir. [Laughter.]
But, there are more of you, and we have great confidence in your

ability to set the rate.
Mr. BADIrLO. I have no further questions.
Mr. KASTENrEIER. The gentleman from New York, Mr. Pattison.
Mr. PArTISoN. Relative to this exemption, this $100,000 gross in-

come exemption, isn't it true that that exemption, if enacted, would
cover most of the rural stations which pick something out of the air,
don't import very much by microwave and other means, and are pri-
marily the people you can make the best argument about that should
not pay copyright fees, as opposed to the local person who picks-
the CATV who picks local signals off the air, and where you get a rea-
sonably good signal anyway ?

Mr. BRADLEY. Yes. This $100,000 figure would-in round numbers-
exempt systems that have 1,500 subscribers or less, small systems that
have 2,000, oe so. But, at least that takes care of the very small one,
the one that is rendering a master antenna system type of service in
the pure sense.

Mr. PArrIsoN. How would you handle the problem where this
$100,000 exemption would provide an incentive to small systems-or
big systems, for that matter-to become a series of small systems?

In other words, you take a sitqation where you have a variety of
systems in the suburbs that are all served by one head-end and are
owned by the same company, but could be owned by different
companies?

Mr. BRADLEr. I believe the bill now has a definition of "system" in
i, that would prevent that. That definition includes all the area served
by one head-end of a-cable system.

Mr. PA-rIsoN. But there could be a breakpoint where a system
could say, "Well, it's better.to install a couple of other head-ends and
get the exemption."

Mr. BRADLEY. I believe that the cost of installing head-ends would
prevent that, because it's substantial.

Mr. PATINso K. OK. ow, another subject. You talk about the black-
out of the nonduplication rule. When you black out a distant signal be-
cause a local system has that particular program on, can you later
broadcast that particular program ? What is the practice ?

Mr. BRADLEY. NO. We cannot rebroadcast it. When a program is
being blacked out, in all but one area of the country it ': blacked out
simultaneously with the broadcast which the viewer will see. Now,
this has to do with the network exclusivity. There are two types of
black-outs. One I just mentioned is network, when an imported net-
work signal is showing the same program as the local station, you
black out the imported one and show the local one.
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The other type of exclusivity is syndicated exclusivity, where a
television station has purchased the right to a particular movie or pro-
gram. ThA station has the right to prevent us from showing that same
program when it's imported from another signal, even though he may
not have shown it.

.... PATTrsON. Would you elaborate a little on that, I missed that.
Mr. BRADLEY. Yes, sir. When television stations buy program rights

to a particular movie, or syndicated program, they frequently have
an exclusive right in that area. That exclusive right exists even though
they may not have shown that program; and it conceivably even
exists if they may never show that program.

So, that same program being imported from a distance cannot be
shown undei the exclusivity rule.

Mr. PATrISON. Any time2
Mr. BRADLEY. Any time during the period of the contract arrange-

ment.
Mr. DANIELSON. Will the gentleman yield ?
Mr. PATTrION. Yes.
Mr. DANIELSON. How would you prevent this? If it's coming in by

cable, or microwave, how do you black out this program ?
Mr. PArrisoN. I think it's done by notification. The local station

has notified the local CATV and says, "We have bought Bambi-
Mr. DANIELSON. Or "I Love Lucy."
Mr. PATTISON. But "Bambi" is more likely. [Laughter.]
I know you wanted to buy "Deep Throat"-[Laughter.] And then

they can't show it, I guess.
I'm interested in what your proposal is, that you really eliminate

the nonduplication rules, if we passed the copyright law.
Mr. BRADLEY. Yes, sir.
Mr. PArrisoN. Now, the normal argument, transmission or com-

munications argument about that--without regard to copyright-:
would have a very serious effect on the local transmission, the frac-
tionalization of the local market. Particularly it would effect, for
instance, the news programs that are produced locally. That is just
about the only thing that is produced locally by local affiliates be-
sides the "Dialing for Dollars" thing they have in the morniing. The
whole effort of the local affiliate is really in producing news, and that's
about it; is that correct?

Mr. BRADLEY. Yes, sir; that is essentially correct.
3Mr. PArTrISox. Well, wouldn't there be a communications effect-

never mind the copyright effect--wouldn't there be a communications
effect if, in fact, the nonduplication rule u ere eliminated so you can
always show things while the local news progranl is on ? ouldn't that
have an effect on the local advertiser that usually sponsors local news?

Mr. BRADLEY. If I understand your question correctly-and I hope
I do-there is currently no prohibition against bringing in programs
of an entertainment, or other nature, which compete with the local
news.

1Mr PArrisoN. I see.
iMr. BRADLEY. And certainly, I would admit that if the local news

is not as attractive to the eyes of a viewer as something else, he is
going to look at something else.
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I think there might be a beneficial effect in this type of competition,
it will sharpen up the local station so that he will make the news more
attractive.

Mr. PATTIsoN. Well, my point is, if you are going to show a dupli-
cating program-not a news program, but "I Love Lucy," which is a
duplicating programll whllich aill be precluded fromn showing during
the local news time, I mean-

Mr. BRADLEY. I understand now, I did not understand your
question.

Yes. The answer'I gave, I guess, would apply here.
Mr. PATTISON. AIy point is, isn't that basically, fundamentally, a

matter of communications policy, as opposed to copyright policy;
couldn't Ewe leave that to the FCC ?

In other words, we shouldn't be determining here in this committee
whether local news is going to be heard and therefore, all you get is
Walter Cronkite and John Chancellor, and the rest of the people. That
is not really our area, and shouldn't that be left witel the FCC ?

Mr. BRADLEY. Well, I think, sir, that your question poses a theoreti-
cal possibility. In our efforts throughout the years to determine an
instance of actual damage to a broadcaster we haven't found the first
one; and we repeatedly asked for that. So, while there is some theoret-
ical possibility, I think it's probably not a very real one.

I think, too, that we have stood in the past on the por tion that if
there is a demonstrated harlnm, we would like to know about it, and we
are.willing to talk about it and reason.

Mr. PA'rIsox. I just have one other question, and that relates to
the whole issue of translators, dealt with on page 19 of your statement.
I ·would just like to have you enlighten us a little bit more about that.
I don't really understand the whole nimchanismll of that, how that works.

Mr. BRADLEY. A translator is a repeating device that is established
in areas where there are holidays in the silgnals of the broadcasting
station.

Mr. PAYraSON. And the translators are installed by whom ?
Mr. BRADLEY. Wvell, they are variously owned. In some instances

they are owned by the broadcastinlg station. In other instances they
are owned by a group of local citizens; and in other instances by a
government agency.

Mr. PATrrsoN. And how does thataffect-
Mr. BRADLEY. Well, our point there, is that the bill does not now

assess copyright liability to go ernmient-ownled tran.llators and we
suggest that they are no different from, anybody else.

Mr. PATrrsoSx. What would the goverlnle ,t ox n a translator for?
Mr. BRADLEY. That would be a local government which would own

it.
Mr. PArTTso.N. Oh, I see, just to improve the signal for the local

people.
Mr. BRADLEEY. Yes, Si '.
1Mr. Pvrrsos. Or CATV could own a tralnslator, couldn't it?
Mr. BirADLEY. I don't think so. I thinkl the FCC would prohibit it.
PMr. P.&TrisoN. OK. I have no further questions.

fMr. IK.ASTE:.N3M:l. tMr. l3rnadly, I want to thank you on behalf of
the committee for your contribution this morning, the excellenlt presen-
tation of your association.
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[The prepared statement of Rex Bradley, and suggested amend-
ments to H.R. 2223 follow:]

STATEMENT OF REX A. BRADLEY, CHAIRMAN, NATIONAL CABLE TELEVISION
ASSOCIATiON

My name is Rex Bladley, I am Chairman of the Board of the National Cable
Television Association and also President of TeleCable Corp., Norfolk, Va., owner
and operator of 15 cable television s3stems servinrg 130,000 subscribers in ten
states. Today I speak to you in my capacity as Chairman of NCTA.

The National Cable 'lelehision Association is the major trade association rep-
resenting the cable telexision industry. Our membership includes botlh multiple
system operators and independent CATV operators, as well as manufacturers
and other suppliers of cable television equipment and services. NCTA's 1,320
member systems currently serve 5.8 million subscribers or 58%o of the nation's
10 million cable TV households.

NCTA has previously ajl ared before this subcommittee to present our views
on copyright revision legi0 ..... on and also on the newsman's shield issue.

We are, of course, vitally interested in matters affecting the CATV industry
and its subscribers and we thank you for the opportunity to appear before you
and assist you in your deliberations.

Mr. Chairman, since time is limited and there are many groups to hear from,
I will not present a detailed description of cable television, the nature of its serv-
ices, and the future role we believe broadband cable communications will play
in meeting this nation's communications needb. I will be happy to submit this
information for the record, if the committee so desires.

HIowever, I do believe that because of the complexity of the issues now under
consideration, and because of the potential impact on the public and the CATV
industry of the action ultimately taken by Congress on copyright law revision,
it is in order to place into perspective some aspects of the history of cable
development.

I will state at the outset that we believe tihat copyright was conceived in the
public's interest-to assure that creative minds would be encouraged by
compensation to produce and distribute the fruitb of that creativity. Copyright
was not conceived ab a mechanism to deuy the public access to creative works.
Later in my statement I will discuss further oui view of copyright and comment
specifically on IR 2223.

Cable television first developed in the late 1940's in Pennsylvania and OLegon
as a simple "master antenna' ser ice in response to commercial broadcasting's
inability to adequately ser e outlling areas. Indeed, by bringing programming to
communities that othervise X ould ha e received none, CATV performed a bene-
ficial role for both broadcasters and the public.

Gradually, broadcas".rs, perceiving that cable grow th could result in addi-
tional competition among broadcasters for audience, began urging Congress and
the FCC to contain cable's growth.

Commencing in the mid-60's and tbroughout the decade the FCC gradually
extended its jurisdiction over CATV operations. As is well known now, FCC
regulatory actions in 1906 and 1968 imposed a virtual six year freeze on expan-
sion of cable in the nation's largest television markets cohere approximately
85% of the public resides.

In 1972 the FCC issued its Third Report and Order' which was designed to
permit a controlled growth of cable in the larger urban markets. Then FCC Chair-
man Burchll char.:cterized the plan a. one designed to "integrate cable television
into the national communications structure."

Appended to my testimony (Appendix A) is a summary of those 1972 FCC
regulations hllich lhal, .Ightfully been called among the most complex rules and
regulations ever devised oy the mind of man.

During the FCC's six year freeze cable groi tll did not halt completely. Oper-
ators continued to expand In anrta. wvlere, sy:.teml tere already in operation and
in those limited areas of the country outside of the freeze zone. Also, more atten-
tion was given to providing additional services for example, originating local
conmmurity programnuiing-on existing systems.

As of mid-1975, there itere alpproxinately 3,240 cable systems serving nearly
7,000 communitles in all 50 states. Nearl3 ten million American homes received

I CATV Report and Order 36 FCC 2nd 143 (1972).
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cable television service, or about 15 percent of the nation' television households.
Franchises have been granted in another 2,600 communities, but are not yet oper-
ating. Applications are pending in approximately 1,000 additional communities.

Subscriber fees for CATV service range from $4 to $11 monthly and average
about $5.50 nationally.

The cable industry employs an estimated 25,000 men and womenl In manage-
ment, construction, engineering, programming, finance and marketing capacities.

In that necessarily broad bketclrof cable's development I have purposely omit
ted reference to copyright. Let me briefly retrace my steps focusing on the role
the copyright question has played in cable's development.

As cable growth continued, alarmed broadcasters charged that cable television
systems were engaged in "unfair competition" when they carried programs with-
out permission or payment. Those claims of unfair competition were judicially
tested and rejected in 1964 by the U.S. Court of Appeals in the 9th Circuit.2

During this same period the first copyright suit was brought against two CATV
systems by United Artists Corp. Later a second suit in which the issue went
beyond liability for simple reception was brought by CBS. Primarily due to
adverse rulings by the lower courts in the United Artists case, NCTA publicly
committed itself to work for a legislative solution to the copyright problem and
also undertook negotiations with representatives of the broadcasting and motlon
picture industries. Words cannot really reflect the atmosphere in the cable tele-
vision industry following those adverse lower court rulings. The prospect was
simply one of total bankruptcy-turning the CATV industry lock, stock and
barrel over to the motion picture industry.

In 1988 the Supreme Comut, reversing the lower courts, held in the United
Artists " case that CATV was not liable for copyright in receiving off-the-air
signals. Five months later the FCC proposed and adopted as interim procedures
"retransmission consent" rules which required CATV to obtain permission of
broadcast stations and program owners to carry broadcast programs--the very
thing which the Supreme Court had just ruled CATV did not need to do. Needless
to say, in the ensuing four years virtually no such consent was granted.

Negotiations between the cable and motion picture industries continued on the
amount of copyright fees to be paid to copyright holders. Then in 1971, in an
effort to break the regulatory impasse oi er cable, the Oflice of Telecommunica-
tions Policy and the FCC fashioned the so called "Consensus Agreement" under
w,-hich the parties--broadcasters, copyright owners, and cable-afflrned support
for copyright legislation and approved the outline for new FCC cable regulations.
Of course, the Congress was not a party to this agreement.

Subsequently the Supreme Court in 1974 ruled in CBS N. TelePrompTer' that
cable television systems were not liable for copyright for carriage of any broad-
cast signals under the meaning of the 1909 law. Follou ing that decision the focus
shifted to Congress and renewed efforts to rev ise the 1909 law with, amor.gmany
other things, provisions for cable television.

I have reviewed these highlights in an effort to demonstrate the complexity
of the cable/copyright problem, the intense pressures created for the cable in-
dustry by it, and the almost inextricable interrelationship between copyright and
cable regulation.

During these hearings I am sure yoL will hear charges-principally from
broadcasting and motion'picture representatives-to the effect that the cable
television industry has not lived up to its copyright responsibilities, that cable
is an unfair competitor, and that the industry has attempted to delay resolution
of the copyright issue.

We intend not to engage in "Who struck John" rhetoric in these hearings. I
can only say that throughout this frustrating period NCTA has attempted in
every way possible to liie up to its fundamental commitment to work for fair
copyright legislation. Legislation fair to all parties concerned, fair to a young,
developing industry and fair to the present and future CATV subscribing public
who must assuredly still be affected by imposition of copyright liability on cable.

As members of this subcommittee may be aware, there are divisions within the
CATV industry over the issue of copyright payments. Positions range from no
copyright liability at all, to no liability for signals received off-the-air, and no
liability for a complement of signals that can reasonably be defined as adequate
service. I believe, however, that the majority of the members of NCTA support

'Cablevision, Inc. v. RUTV. Inc.. 335 F. 2d 348 (9 Cir.. 1064).
e Fortnightly Corp. v. United Art ists Television Corp., 392 U.S. 3900 (1968).

Columbia Broadcasting System v. TelePrompTer Corp., 470 F. 2d 338 (2 Cir., 1974).
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the Association's efforts to work wt.h Congress in arriving at fair and reason-
able legislation.

Before addressing myself to specific provisions in HR 2223 I would like to
emphasize bei eral key factors which I behlieve this subcommittee and the Congress
must consider in arriving at fair copyright legislation for CATV.

The Constitution provides for copyright Iprotection to promote the progress of
the arts and sciences by giving authors and inventors exclusive right to the
product of their creativity for a limited period of time. However, the courts have
recognized that copyright protection has a two-fold purpose; to encourage
creativity and to promote the dissemination of knowledge to the public. It is
necessary to maintain a balance between encouraging creativity through a lim-
ited monopoly, and the paramount interest of the public in unrestricted freedom
to use the works of others after authors have harvested their rewards." Conse-
quently, copyright legislation is not only for the benefit of the owner of a work,
but equally as important, for the benefit of the public.

In this context it i i important to keep in mind that cable television through its
reception and distribution of television broadcast signals,;'promotes the dissemina-
tion of knowledge to the public. Indeed, without this service, which is we'.
valued by a growing percentage of the population, significant numbers of Amer-
icans would be denied the fruits of creative labor. Congress should be cognizant
of this vital CATV role. Legislation which, for whatever reason, restricts or
decreases the dissemillnaton of knowledge to the CA.TV public would not be con-
sonant with the primary public interest concern of copyright.

Secondly, the Congress should be aware that imposition of copyright liability
will have an impact on the CATV subscribing public. As mentioned, those sub-
scribers value highly their CATV service. I am sure that members of this sub-
committee have on occasion hear'l from CATV subscribers when those subscrib-
ers felt that Federal regulations or law threatened them with loss of program-
ming. To a significant extent the cost of copyright liability will be born. by cable
subscribers.

Let me make several further observations on the current financial state of the
industry. It has taken several years, but an awareness is growing that CATV is
not the pot of gold it was once thought to be. Last year, for example, nine of the
top publicly held culmpanies-compnalalie who %%ill bear a very sizeable percentage
of the copyright burden-suffered a combined net loss of nearly $17 million on
total revenues of $267 million.

CATV is a capita. intensive Ibusiness. It is also a business whose expenses,
for ,the most part, are fixed and subject to very little influence of the CATV
manager. Many expenses are subject to the same inflationary pressures ex-
perienced generally throughout the &ountrS, wvith the normal competitive in-
fluencee between buppliers tending to moderate the rate of increase. However, in
addition, cable systemls experience a number of substantial expenses, whose levels
are established arbitrarily by some authority not subject to the moderation of
competitive pressures. 8omne of these expenles are subject to change with little
opportunity of the CATS operator to influelnce the level. Examples of these are
pole rents, microtain e charges, interest, franchlie taxes, property taxes, and FCC
fees.

Because most cable expenses are fixed, the only opportunity for cable opera-
tors to olbtain and maintain a faiorable profit margin is through additional sub-
scribers, or by increasing subscriber rates (often difficult because city council
approval must be obtained).

The uncertainties related to these uncontrollable expenses make financial
planming and borrowing difficult. and expensive. Appendix B contains further
det..lled information on the financial impact of copyright liability for cable.

Let me now turn to the specific provisions of IIR 2223. Chapter 8 of the bill
vould create for the first time a Coi. right Royalty Tribunal in the Library of
Congress. This Tribunal would be composed of three persons and would be em-
powered by statute to adjust copyright royalty rates, the revenue base, and in
certain circumstances the distribution of royalty fees. Tle Tribunal is directed
to undertake a rei iex of royalty rates within six months of the date of enact-
of the law, and that review is to be completed wi lthln 18 months. Thenceforth, the
Tribunal would conduct a review every five years ad inflnitum.

Mr. Chairman, i e are opposed to tile establishment of this Tribunal, and we
further believe that Section 8 of dhe bill is laced with infirmities that represent
a verb serious threat to the future viability of the cable television industry and

s Fox Film Corp. v. Doyal, 280 U.S. 123, 127 (1932).
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to the services the industry hopes to offer to the public. Let me explain. This
Tribunal carries with it the potential for substantial escalation of copyright fees
in a very short period of time. The Office of Telecommunications Policy has al-
ready pointed out the damaging effect this uncertainty and lack of stability car
have. You will hear further about the impact of uncertainty on cable's growth
by a representative of the financial community following my presentation. I do
not think I exaggerate when I say that virtually any significant copyright pay-
ment by thi. industry represents a financial burden. An unknown periodic review
as mandated in this bill presents, in my opinion, not potential, but actual grave
economic problems to a growving industry, one that is voraciously capital inten-
sive in its formative stages. You are aware of the difficulties that all high risk
businesses are now facing in obtaining short termn financing. I do not wish to
plead economic hardship to this subcommittee, but plead I must. We in this
industry know too well the economic realities.

Further, Chapter 8 contains no criteria to guide Tribunal review of rates; it
contains no provision for judicial review of the Tribunal's decision other than
for fraud; and in our opinion it provides for no effective Congressional review.
In short, we.find this section of the bill fraught with uncertainty, an uncertainty
that I submit this industry can ill afford.

I would like to suggest a more reasonable approach to the issue of insuring
fair rates in the future. Su.hi an approach is already contained in the bill.

-Section 111(d) provides for the establishment of a compulsory license for
secondary transmissions by cable system.s. Royalty fees are computed on the basis
of specified percentages of gross receipts from subscriber revenues from basic
cable service. The applicable percentages increase according to the revenues or
size of a cable system. We believe that a progressive fee schedule based on per-
centages represents an eminently logical and reasonable approach to increasing
fees. It substitutes marketplace economics for arbitrary decisions. It has the
logic of a graduated income tax without the loopholes. The revenues derived by
copyright owners from cable will increase, as the cable system revenues increase.
Such an approach takes both the industry's growth and inflation into account.
If cable television is to grow and prosper, so will the owners of copyrighted
product share in that growth and prosperity.

In summary then, we strongly urgethis subcommittee to retain the approach
of a progressive fee schedule based on a percentage of revenues, and discard the
concept of periodic review. Such an approach avoids the need to establish yet
another bureaucratic procedure and substitutes a logical and simple approach
for an arbitrary and complicated one.

Section 501 of HR 2223 deals, with infringement of copyright. Subsection (b)
thereof entitles the copyright owner to initiate action for infringement of copy-
right. We have no objection to that provision. HIowever, subsection (a) grants
a television broadcast station rights as legal or beneficial owner of a copy:right
for purposes of instituting action for infringement. We very strongly object to
this provision. .

As you know, the rights to most telex ision programs are held, not by the broad-
caster, but the copyright owner. In those cases, co here the television station does
hold the copyright he is fully protected for infringement under subsection (b).
However subsection (c) would grant to hundreds of broadcasters across the
country the right to institute harassing suits against cable o,perators for very
minor or even inadvertent violations of FCC regulations. Such % provision is, we
think, an aberration and one unprecedented in copyright Lhw. It should be
stricken from the bill. Adequate remedies for violations of FCC regulations are
available under the Communications Act.

In any event we believe that this subconmnittee's report should make clear
that inadvertent violations of FCC rules do not constitute infringement of
copyright.

Mr. Chairman, in earlier testimony before this subcommittee Deputy Assist-
ant Attorney General Irwin Goldbloom of the Justice Department stated:

"We strongly urge, with respect to (it) [where the CATV system is, in whole
or in part, within the local service area of the primary transmitter] that the
secondary transmittal should be completely free of liability; hence, royalty free
or no licensing would be in order. The secondary tranbllissiol, In such a situation
where the CATV system is, in whole or in part, within the lucal service area of the
primary transmitter, find8 the cable system only filling gaps or improring recep-
tion in the scrviec area of the primary tronsmniticr, supplcmcnting the primary
tranmission. Such transmission does o10t impair the primary transmlitter's mar-
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ket; in fact, it enhances it. The cofigliht holdel is helped and not hurt by such
activity." [Emphasis added.]

In short the Justice Department has recommended that there be an area of
"free use" with respect to CATV distribution of local broadcast signals. NCTA
fully supports this line of thinking We note also that Thomas Keller,, Acting
General Counsel of OTI', stated to the subconmmittee last week tlat local signals
should not be liable for copyright.

While Mr. Goldbloonl (lid not suggest to tl.is subcommittee a method or mech-
anism for imposinig liability only on signals Outside that area of "free uqp", the
logic of his recommendation is undeniably sound. NCTA has internally addressed
this question in great detail. We have researched and stadied a variety of possibl,
approaches to the Justice Department's concept of an area of free use.

We have, how ever, determined that it is impossible to arrive at a free formula
embodying this concept applied on a sybteml-by-system basis, which does not
discriminate unfairly against one portion of the cable television industry, and
consequently against the public receiving service from such systems.

We believe that the concept advanced by the Justice I)epartnment can and
should be embraced in the following mnanner. Copyright liability for CATV dis-
tribution of broadcast bignalb should be imposed without respect to carriage
of signals. There appears to be no fair wvay to impose liability for carriage of
certain signals and not others.

By retaining the present fee sclhedule in IIR 2223 and exeml:ling from liability
the first $25,000 in gross quarterly subscriber receiptb for all cable television sys-
temns, cup3 right legislation :anl fatirl3. taike into consideration that portion of cable
ser ice which fills gapsb or iuproN es reception in the serxice areas of broadcast
stations.

We point out that such an exemption involves a reasonably ,mall dollar amount
in relationship to the total copyright revenues to be derix ed fromn cable now and
in the future. It albo has the benefit of providing sonme degree of relief to the
bsmaller traditional community antenna systems. The ow ners of coIpyrighted
product themselves have freq1 lently stated that they aie not primarilj con-
cerned with this type of .cable system. Indeed the 1971 Consensus Agreement
envisioned a total exemption from liability for many cable systems serving
fewer than 3500 subscribers. The blanket exemption rNe propose would have the
practical effect of exempting nearly all system.s w ith few er than 1,500 subscribers.

The reduction in rexelnues derixed from larger cable systems, particularly in
the larger tele ision markets w hich the cop.3right ow ners haIle targeted as the
primary source of future re enues, wxould be quite small ab a percentage and oi
course, new rei enues generated 1b, cable sybtemil grow til X ould be fully assessable.

We believe thils kind of exemnption to be an Lquitable and fair approach to the
problem of copyright liability for local signalb. We submit for your serious con-
sideration an amendment to achieve this. I

Mr. Chairman, I will now turn to the third matter NCTA would like to
comment on in relationship to HR 2223. Several times in my testi-
nmony I haNe alluded to the FCC's cable television regulations and to the close
historical interrelationblhip betN %een cop,3 right and regulation as applied to cable.
I wxould again urge the nmembers of thi.s subcommittee to read thosle regulations.
For your colnsenience the most pertinent of those regulations are printed beloxw'.

SYNDICATED ExcLr.USIvI Y

§ 76.151 Syndicated program exclusivity; extent of plrotection.
Upon receiving notification pursuant to § 76.155:
(a) No cable television system, operating in a community in whole or in part

wvithin one of thle first fifty iiajor television mnarkets, sbhall carry a ,syndicated pro-
gram, pursuant to § 76.61 (b), (c), (d), or (e), for a period of one year from
the date that program is first licensed or sold a.b a s,., ndicated programl to a televi-
sion station in the United States for television broadcast exhibition;

(b) No cable television b3 steim, operating in a commullit. in whole or in part
within a major television market, sllall carry a syndicated pirograma, plursuant to
§§ 76.61 (b), (c), (d), or (e), or 76.63(a) (as it refers to § 76.61 (b), (c), (d), or
(e) ), while a commercial television btation licensed to a de.signated conl, anitS in
that market has exclusive broadcast exhibition rightb (both over-thlle-ai and by
table) to that program. Provided, however, That if a commercial station licensed
to a designated community in one of the second flft.3 major television markets
has such exclusive rights, a cable telexision system located in whole or in part

57-78 O0 - 76 - pt. I - 33
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within the market of such station may carry such syndicated programs' in the
following circumstances:

(1) If the program is carried by the cable television system in prime time and
will not also be broadcast by a commercial market station in prime time during
the period foi which there is exclusivity for the program;

(2) For off-network series programs:
(I) Prior to the first non-network broadcast in the market of an episode in the

series;
(ii) After a non-network first-run of the series in the market or after one year

from the date of the first non-network broadcast in the market of an episode in
the series, whichever occurs first;

(3) For first-run series programs:
(i) Prior to the first broadcast in the market of an episode in the series;
(ii) After two (2) years from the first broadcast in the market of an episode

in the series;
(4) For first-run, non-series programs:
(i) Prior to the date the program is available for broadcast in the market

under the pro; ision of any contract or license of a television broadcast station
in the market;

(ii) After two (2) years from the date of such first availability;
(5) For feature films:
(i) Prior to the date such film is available for non-network broadcast in the

market under the Provisions of any contract or license of a television broadcast
station in the market;

(ii) Twvo (2) years after the date of such first availability;
(6) For other programs; one day after the first non-network broadcast in

the market or one year from the date of purchase of the program foy non-network
broadcast in the market, whichever occurs first.

Note 1: For purposes of § 76.151, a series will be treated as a unit, that is.
(i) No episode of a series (including an episode in a different package of Iro-

grams in the same series) may be carried by a cable television system, pursuant
to §§ 76.61 (b), (c), (d), or (e) or 76.63 (a) (as it refers to§ 76 61 (b), (c), (d),
or (e)) while any episodes of the series are subject to exclusivity protection.

(ii) In the second fifty major television markets, no exclusivity will be affozded
a different package of programs in the same series after the initial exclusivity
period has terminated

Note 2: As used in this section, the phrase "broadcast in the market" or
"broadcast by a market station" refers to a broadcast by a television station
licensed to a designated community in the market.

NETWORK EXCLUSIVITY

§ 76.92 Stations entitled to network program nonduplication protection.
(a) Any cable television system which operates in a community located in

whole or in part within the 35-nile specified zone of any commercial television
broadcast station or within the secondary zone whlich extends 2/ miles beyond {ue
specified zone of a smaller market talevision broadcast station (55 railes alto-
gether), and which carries the signal of such station sllall, except aS proviet(d
in paragraphs (e) andt (f) of this section, delete, upon request o£ the st:ltion li.
censee or permittee, the duplicating net;;urk programming of lo her priority sig.
nals in the manner and to the extent specified in §§ 76.94 and 76.95.

(b) For purposes of this section, the order of nonduplication priority ( televi-
sion signals carried by a cable television system is as follows:

(1) First, all television broadcast stations within whose specified zone the
community of the system is located. in whole or in part;

(2) Second, all smaller market television broadcast stations ithin whose sec
ondary zone the community of the system is located, in whole or in part.

(c) For purposes of this section, all noncommercial educational televisio"
broadcast stations licensed to a community located in whole or in part within a
major television market as specified in § 76.51 shall be treated in the san.-e man-
ner as a major market commercial television broadcast station, and all non-
commercial educational television broadcast stations not licensed tc it cc:,lldm.itt.
located in whole or in part within a major television- arket .shall be treated in
the same manner as a small market television broadcast station.

(d) Any cable television system operating in a community to vllich a 100-watt
or higher power translator station is licensed, hlbich translator is located within
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the predicted Grade B signal contour of the television broadcast station that the
translator station retransmits, shall upon request of such translator station
licensee or permittee, delete the duplicating network programming of any televi-
sion broadcast station whose reference point (See § 76.53) is more than 55 miles
from the community of the system.

(e) Any cable television system which operates in a community located in whole
or in part within the specified zone of any television broadcast station or within
the secondary zone of a smaller market television broadcast station is not re-
quired to delete the duplicating network programming of any 100-watt or higher
power television translator station which is licensed to the community of the
system.

(f) Any cable television system which operates in a community located in
whole or in part within the secondary zone of a smaller market television broad-
cast station is not required to delete the duplicating network programming of any
major market television broadcast station whose reference point (See § 76.53) is
also within 55 miles of the community of the system.

It has been remarked, and I think not too facetiously, that while the Congress
has been laboring to develop copyright provisions applicable to cable, the FCC
leas for some time now been guarding the copyright gate by promulgating copy-
right regulations of its own.

Earlier this year, in an address to the NCTA Convention, Barbara Ringer, Reg-
ister of Copyrights, stated that the FCC rules "contained the most elaborate
copyright provisions I have ever seen anywhere." She continued:

"I don't know much about communications law, but I know copyright law when
I see it, and the exclusivity provisions of tilhe FCC regulations are copyright
regulations; in effect, the enactment of a copyright law through the regulatory
process. And they are unquestionably the most complex and difficult tb under-
stand of anything I've ever read in this field:"

Absent legislation, or specific Congressional direction, and in spite of Supreme
Court decisions, the Federal Communicationf Comnmimsion has consistently
invoked copyright principles to protect broadcasting from competition. The
pervasive nature of the Commission'b forays in a variety of regulatory matters
into exclusivity of all types is in and of itself a subject for broad independent
investigation.

For the purposes of these hearings, however, one thing ought to be indis-
putably clear. While the FCC's 1972 rules have granted cable systems the right
to carry a li!nited number of broadcast signals, that right-and the value and
marketability of those signals for-cable operators-has in very large part been
negated by the Commission's syndicated and network program exclusivity pro-
visions. Stated in the simplest of terms, a cable operator has the right to carry
signals, but the obligation to black out most of the programnlling on those signals.
And this is achieved througlb the Commission's "copyright regulations."

For example, the cable system under construction in Wauwatosa, Wis.
imust under the FCC's syndicated exclusivity regulation black out 62 percent of
the programming on one channel it imports, and 58%, on the other channel.
What, the operator can fairly ask, is the value of carrying the signal? Appendix C
contains a more detailed explanation of this problem.

It ought to be beyond any logical dispute teat if cable systems are to incur
liability fou the distributio. of these signals, then they should have the right to
show what has been pain for. Yet if copyright legislation with provisions for
cable television there enacted today, that should not be the case. We believe it is
imperative that the Congress address this matter. This should be done in this
legislation, and we are submitting language to accomplish t',is aim.

Before concluding, Mr. Chairman, I would like to draw the subcommittee's
attention to several additional recommendations fur pIerfecting changes in
section 111 of the bill.

Section 111(b) of HR 2223 appears to make the secondary transmission of
over-tle-air lpay-television (STV) signals an act of Infringement and one sub-
ject to civil and criminal penalties. This suLt ..mittee should be aware that
Federal Colllmunications Commission regulati,..,s require CATY systems to
carry the signals of all telex'sion broadcast stations in specified geograpllhical
areas regardless of wNhether those signal.s are originated by commercial broad-
cast stations or STV stations. Therefore, under Section 111(b) the cable system
would be faced with either violating FCC rules and regulations or the copyright
law. Consequently we urge that Section 111(b) be amended so as not to apply
to the required carriage of an STV signal.



508

Next, section 111(a) (4) exempts government-owned and non-profit translators
from the requirement to pay fees. As a matter of law, we believe that no rational
distinction can be made between CATV systems whose purpose is to improve
reception of television signals and translators which serve the same purpose.
Additionally, of course, HlR 2223 does not exempt non-profit and government-
owned CATV systems. Should not such translators be placed on an even competi-
tive footing with commercial translators and cable systems?

Third, section 111(a) (3), as currently drafted, raises the possibility that cable
operators providing leased channels to the public or others could incur copy-
right liability for the material programmed on those channels by the lessees. Fed-
eral Communications Conlmissioa regulations require that certain cable systems
make available channels for lease (r a non-discriminatory basis and that the
cable operator may exercise no control over the program content on those chan-
nels. We respectfully suggest that the language of section 11I (a) (3) be changed
to insure that the cable operator does not incur copyright liability on leased
channels. The lessee, of course, would remail: liable for the payment of copyright.

,Finally, portions of section 111 and the language of section 801(b) raise the
possibility that copyright fees in the future could be based on cable revenues
from sources othersthan basic CATV distribution of broadcast signals.

I believe it is not the intent of Congress to impose copyright liability on cable
operations beyond the basic reception service, and indeed there would be no
logic to such an approach. The liability contemplated in this legislation has no
relationship to revenues derived from local origination, pa3 cable operations or
any other such service initiated by a cable operator. In those specific cases
copyright will have already been paid. Revenues derived from other potential
services,, meter reading, for example, have no connection with copyright. Again,
Mfr. Chairman, there would clearly seem to be no equity or logic in such an ap-
proach. We are submitting suggested clarifying language to deal with this issue.

In conclusion, MIr. Chairman, I would like to state that NCTA has for eight
years nods worked hard under trying circumstances to assist in achieving fair
and reasonable copyright legislation for CATV. We still continue those efforts,
and we stand ready to assist this subcommittee in every way possible. I will be
happy to respond to questions.

APPENDIX A.-SUM .hARY OF FCC CAB3LE TELEVISION RULES

In United States v. Southwestern Cable Co., 392 U.S. 157 (1968), the United
States Supreme Court established that CATV systems vs ere interstate operations,
properly to be regulated by the Federal Communications Conlllission. The Court
stated, at pages 168-169:

"Nor can we doubt that CAT5 systems are engaged in interstate comlnunica-
tions, even xwhere, as here, the intercepted signals emanate from stations located
within the same State in Nhich the CATV system operates. We may take notice
that television broadcasting consists in very large part of progranlminng devised
for, and distributed to, national audience.s, respondents thus are ordinarily em-
ployed in the simultaneous retransmission of communications that have very
often originated in uther States. The stream of communication is essentially
uninterrupted and properly indivisible. To categorize respoldents' activities as
intra-state would disregard the character of the telexisitin industr., and serve
merely to prevent the national regulation that 'is not only appropriate but essen-
tial to the efficient use of radio facilities.' " (Citation and footnote omitted.)

Subsequently, detailed regulations of the FCC were upheld iin Black Hills
Video Corp. v. United States, 399 F.2d 65 (8 Cir., 1908).

CATV systems are governed by comljrehen.ive regulations of the Federal Com-
munications Commission (See, 47 C.F.R. 76.1 et scq.). The Commission's regula-
tory sch:eme varies, depending on the location of a communlt ity tin hllicll a
CATV system operates, as that community is related to commlunitieb designated
by the Commission as a "television market." The regulations further distinguish
between "major" television markets (hllich are divided into "Top-50" and "Sec-
ond-O0" markets) and "smaller" television markets.

The major television markets in the country, defined b. 35 mile circles around
a central point in each market, contain about 85 percent of the population of
the -United States. This large area has only recently been opened to develop-
ment by cable television.

Early federal regulations attempted to establilsh some kind of a formative direc-
tion for cable television as it existed then. In the more than seven sears that have
followed, the Federal Communications Commission Ilas adjusted its regulatory
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program to reflect changes in the cable television technology. So, when we talk
about the regulatory atmosphere within which cable television now must oper-
ate, there are essentially four different areas.

First, there is the area regarding the delivery of signals which are received
off the air. Then there is the delivery of the nonbroadcast signals. Then there are
technical standards imposed upon the industry. And, lastly, there is an attempt
to resolve the very difficult problem of the relationship between Federal, State,
and Local regulatory jurisdictions.

The number of television broadcast signals that cable TV systems'are allowed
to carry is determined by their geographic location. If they are ih one of the 50
largest markets in the country, they are entitled to carry three full network
stations, three independent btations and an unmimited number of "unobjected to"
educational television stations as vvell as anl unlimited number of non-English
language broadcast stations. In small markets, there is no provision for the
importation of two "wild-card" signals.

This means that the cable television operator who faces entry into any locality
must measure the available signals off-the-air, fit them to this complement, which
the FCC allows him to carry, and then see if he can find an attractive combina-
tion which will allow him to marketlhis service.

As *a limitation on what the CATV operator can do with those signals, the
FCC has incorporated a copyright concept: the concept of program exclusivity.
That means if a local television station is broadcasting "I Love Lucy" at 6:00 at
night and a station which a CATV operator is importing from a distant market
also broadcasts "I Love Lucy" at the same time period, then "I Love Lucy" on
the distant, or imported, signal must be blacked out, so that the viewers cannot
see "I Love Lucy" on the distant channel. Viewers are forced to turn to their
local channel if they want to watch "I Love Lucy." That is the effect of nondupli-
cation, or copyright exclusivity, written into federal regulations.

There are two types of exclusivity which the FCC has imposed on cable tele-
vision. One is for network programs. There the time period is simultaneous. This
means that a network show, "Dean Martin," being broadcast at 9:00 locally and
the more distant station also broadcasts "Dean Martin" at 9:00, then "Dean
Martin" on the distant station must be blacked out.

But the network exclusivity rules are much more complicated than this simple
description. There are complicated mileage zones of protection of various sizes
drawn around television markets. A 35-mile circle will be drawn around major
markets (top 100) and a 55-mile circle around minor markets, with certain refine-
mnents. Examples: (1) 54 miles from two minors, no protection; (2) 54 miles from
one minor and 34 miles from another minor, protect second minor; (3) 34 miles
from a minor and a major, no protection; (4) 34 miles from a minor and 54 miles
from a major, protect minor; (5) 54 miles from a minor and a major, no
protection.

Ill addition, there is a very complicated system of non-network exclusivity:
What the Commission calls "syndicated exclusivity."

In these 50 largest television markets the rules provide for one year protection
(prle-clearance) from the date that a wholly newly created program is first sold
or licensed anywhere in the country. During that year CATV systems may not
import such programs into any of the tcp 50 television markets. Thereafter local
stations will be protected for the run of their exclusive copyright contract. These
contracts generally run fronm 4-7 years. CATV systems would not be permitted
to carry films or series under contract irrespective of whether these programs
are actually being shown on the local station.

In television maketb 51-100, the rules break down programs into essentially five
categories-off-network series, first-run series, first-run nonseries, feature films,
and "other programs" whllich are really off-netx ork specials. Wlhen I say "off-net-
work special" ,,,t means that a special has had exhibition on a television broad-
cast network sometime in the past. The time period is not "simultaneous" in these
cases; it varies from one to two years. In some cases, CATV can carry a program
broadcast on a distant station one day after it's broadcast on a local station, but
exclusion lasts no longer than one year from the first market purchase or non-net-
work broadcast in the local market. This system is a very complicated control of
what the CATV operator has to do with respect to "blacking out" signals from
distant stations, and are limitations on the use of programs onl the distant signals.

In ,addition, the FCC has moved into the new area of delivery on nonbroadcast
signals-the cablecasting or narrow-casting of channels.

New systems in a major television market must also have a certain minimum
channel capacity. That channel capacity, as it breaks down into layman's lan-
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guage is 20 channels-twenty 6 MH, channels (a 6 BIH, channel is a television
channel). It must also provide for equivalent bandNidth so that if it receives
off-the-air at its head-end antenna and delivers 12 television signals, it must have
a system capacity of 24 channels. So, for each off-the-air television channel
delivered the system must also have the capacity of providing one other channel
for nonbroadcast purposes. The use of those channels is for the primary purpose
of delivery of non-decoded, nonbroadcast signals; or, for the use of nonbroadcast
decoded signals; that is, pay TV bY sire. The new rules also provide that all new
systems in the major markets must have two-way capacity for nonvoice return
signals.

The federal regulations also provide that all the new CATV systems have to
provide loom for access channels. Access channels are divided into essentially
four categories. First, there is a public access channel, which must be available
for anyone to come in off the street and say his piece. That channel must be
nondiscriminatory, it must be non-commercial, it may not make any charges.at all
except for live production costs of over five minutes in the studio. In addition,
the CATV system is required to have the minimal equipment and facilities neces-
sary so that the public can use this channel.

Second, federal regulations require provision of an educaticnial television
access channel, which must be provided by the CATV system free for the first
five years after the completion of the systenl'.s trunk line cable. The purpose of
the free five-year period, according to the FCC's reports, is to encourage the
innovative use of educational television on cable systems. Third, there is a
requirement that new systems must have a "government" channel wvhich also
must be free for five years after the completion of the trunk line. Fourth, there
is the requirement that cable systems must have at least one "leased" channel
available for any purpose at all, on either an hourly basis or on a total channel
leased basis. There is one other feature of this access channel proposal. The
delivery of nonbroadcast signals. That is the requirement imposbed b3 the federal.
government for an expansion of that access channel capability, provided that on
80 percent of the weekdays (MIonday3 through Friday) the channels are used for
80 percent of any three hour period in that time, for six weeks running. The CATV
system has six months w-ithin N\hich to provide an additional channel for these
uses. If that access user can supply the product to fill that channel lie can then
spill over inato these other channels until 80 percent of the time in any three hour
period for SO percent of the ieekda3 s is filled; then he is entitled to still another
channel, and that will go on and on as the demand increases.

There are operating rules which the FCC has provided for these channels. For
example, on tht educational channel, there can be no commercial advertising,
there can be no lottery information, there c:an be no indecent or obscene material,
and records of the use of these educational channels must be kept by the cable
system operator for at least two years.

The final area concerns franchise standards. These franchise standards ,Here
adopted by the FCC out of concern about the proper relationship between the
local and the federal governments. Every new franchise must weigh, in a full
public hearing, the applicants' qualifications, as to their legal culnpetenc3, their
character, financial caplability, and tecllhnical capacity. The franchise must require
that there be significant construction of a CATV system within one year, and
the FCC says that they think about 20 percent per year is reasonablle. There must
be an equitable and reasonable extension of the trunk line in every succeeding
year until every person in the community is capable of being served, and the
CATV system must reach a substantial percentage of its franchise area. The
FCC also provides that all new franlchises must be of fifteen-3 ear duration. There
must be approval by the city fathers of an initial subscriber rate, and approval
of requests for increases in that rate, including the installation rates and the
subscriber rates. 'here also must be in e% cry new franchllise a procedure for tihe
investigation and resolution of complaints and there nmust be maintenance of a
local business office or agent b: the CATV system in the community for that
purpose.

CATV systems operating as of March 31, 1972, are grandfathered, that is they
do not have to comply with these regulations until March 31 of 1977, or until
the end of their franchise period if it is earlier than that date.

In addition, the regulations also contain the following rule, found at 47 C.F.R.
§ 76.7(a):

"On petition by a cable television system, a franchising authority, an appli-
cant, permittee, or licensee, of a television broadcast, translator, or microwave
relay station, or by any other interested person, the Commission may waive any
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provision of the rules relating to cable television systems, impose additional or
diffcrent requirements, or issue a ruling on a complaint or disputed question."
(Emphasis added.)

INATIONAL CABLE TELEVISION AssoCIATION,
PUBLIC AFPAIBS DEPARTMENT,

Was8hington, D.C., August 1, 1975.
Hon. ROBERT KASTENMEIER,
Chairman, S'ubOcommzttee on Courts, Civil Liberties, and the Administr'tion of

Justice, Rayburn Building, Washington, D.C.
DEAB CONGRE6SSAN KASrINMEIER: NCTA is pleased to submit the enclosed

supplemental statement in connection with the Subcommittee's current consider-
ation of revision of the copyright law. The statement addresses a number of
issues which arose during the June 11-12 hearings, and which we believe require
amplification or clarification.

We shall be happy to respond to any further requests for information or
questions by the Subcommittee.

Sincerely,
REX A. BBADLEY, National Chairman.

Enclosure.

MEMORANDUM FRo0£ TILE NATIONAL CABLE TELEVISION AssOCIATION
CONCERNING H.R. 2223

During the copyright subcommittee hearings on H.R. 2223 June 11-12 a number
of questions arose concerning aspects of NCTA's position on H.R. 2223. While
many of these questions were resolved during the hearings, NCTA would like
to take this opportunity to offer the following supplementary statement on
matters discussed during the hearings. These matters include SCTA's views with
respect to the Copyright Royalty Tribunal and projections regarding the amount
of copyright revenues to be paid by the cable industry under NCTA's proposed
amendments to H.R. 2223, information concerning the sale of commercial pro-
gramiming to the television networks ind syndication of programming to local
television stations, and the provision of H.R. 2223 granting rights to broadcast
stations as legal or beneficial ownr s of a copyright for purposes of instituting
infringement actions.

THE COPYRIGHT TRIBUNAL

In its formal statement before the subcommittee, NCTA strongly objected to
the establishment of a copyright tribunal as specified in H.R. 2223 with the
uncertainty and vagueness inherent in the tribunal'p power.

NCTA believes that the threshold question whli h Congress must address in
this regard is the very concept of the tribunal itself and not merely the infirmi-
ties present in Chapter 8 of the bill.'

There are three basic and interrelated arguments advanced in favor of estab-
lishing a copyright tribunal with broad powers: (1) the Congress does not have
the capability to make informed decisions in this area (2) since Congress is
"fixing" copyright fees in legislation a periodic review is essential and (3) it is
necessary to have an impartial and unbiased authority to examine facts and
weigh data in order to fairly adjust future royalty rates for CATV. While at
first glance these arguments appear to be reasonable, they do not srtand up to
logical analysis.

There is no basis for assuming that an inexpert appointed body will be
capable of making informed decisions about copyright royalty rates. Specifically
what data and which facts are to be utilized by the tribunal in adjusting rates?
None are specified. Is it to be a cable system's gross revenues, its net, its margin
of profit or loss? Is it related to the number of broadcast channels a system
carries, the number of programs it carries, or only the number of programs a
system distributes which do not have to be blacked out because of FCC regula-
tions? Will it relate to the rates charged by a cable system? The same questions
can be asked on the copyright side. It should be obvious that no one of these
factors represent data and facts from which a fair fee schedule can be derived.
Absent any criteria or methodology in the legislation for adjusting rates, an
inexpert authority is, at best, being asked to render a Solomon-like decision

1 As previously pointed out by NCTA, those infirmities include inadequate Congressional
and Judicial revlew procedures, the power of the tribunal to change the "revenue base",
and the aInck of criteria and standards governing operation of the tribunal.
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without the benefit of either practical guidance or divine inspiration. It is quite
likely that the evidence presented to this review body will tend to be incon-
clusive or at least widely disparate. (We note for example, that the copyright
owners have argued that a fair level of copyright payments for CATV would
be in the range of 16-20% of gross revenues.)

The point is that liecause of the unique nature of the cable/copyright matter
any decision about CATV royalty rates will tend to be an arbitrary one. Com-
parisons with other approaches to wvmpulsory licensing of copyrighted material
are not necessarily valid. The cable copyright issue proceeds outside most market-
place considerations, and has a unique relationship to regulatory factors. Con-
gress, with its responsibility for oversight and review oL the FCC and the
regulatory process, is the only body which can fully evaluate and weigh these
factors.

For the same reasons, there is little logic to the argument that Congress does
not have the capability to deal with the copyright rate matter. On an issue which
will have a direct impact on the public, Congress is the most appropriate body
to attempt to achieve a fair resolution. It is Congress which is charged by the
Constitution with the responsibility and authority for national copyright policy.
The Congress should not shirk its responsibilities in this area. Its goal ought
to be to arrive at an equitable solution keeping uppermost in mind the rights
and desires of the public. NCTA respectfully submits that this public interest
standard will not be met by avoiding the issue and setting in motion a new and
unnecessary bureaucratic process with the attendant forms and procedures
which too often plague small businesses and ultimately, the consumer.

Hardly will the new law (with a Congressionally established progressive fee
schedule) have been in effect when a tribunal will be required to reexamine the
Congress' work. And even assuming that criteria to guide a tribunal could be
developed and were set in the bill, it is highly unlikely that any substantive
data would emerge in such a short period of time to warrant a review of rates
or to justify any adjustment of those rates.

Finally, copyright interests have attempted to plant the impression that tri-
bunal review is necessary because Congress is proposing to fix the CATV fee
schedule in legislation. This "fixed fee" argument is a spurious one. Royalty
fees are to be computed on the basis of escalating percentages of gross receipts
from subscriber revenues, not fixed fees. In essence, what the copyright interests
are seeking is not one, but two methods to guarantee that future copyright reve-
nues will rise sharply. They seek a progressive fee schedule and a mandated
periodic review.

The progressive fee schedule represents a logical marketplace approach. Stated
Limply, as a CATV system's revenues increase so do copyright revenues. Con-
versely, under the approach currently contained in the bill a cable system could
find itself in the anomalous position of losing, money and having both its gross
revenues and net revenues decreasing while its copyright payments are increas-
ing. There is no equity and logic in freezing in legislation such a marketplace
aberration.

Additionally, it should be understood that while the initial impact of copy-
right liability on an industry-wide basis does not appear to be excessive, the
capacity of individual cable systems to absorb the added burden of copyright
payments varies widely. For many systems the addition of copyright payments
on top of pole attachment rentals, franchise levies, and annual FCC subscriber
fees will significantly reduce the s3 stem's operating ratio. NCTA has previously
pointe, -'_ that in many cases cable systems have been unable to secure rate
inc:eases from local rate reviewing authorities to offset increases in operating
expenses. For example, cable systems in Charleston and Morgantown, W. Va.
have been denied rate adjustments even though their last ;ncrease was in 1905;
the Pottsville, Penn. system which last increased rates in 1963 ha.n been denied
a rate hike; the Santa Cruz, Calif. system has been denied an increase although
it has not had one in 18 years.

The point is that by tying the prospect of future royalty increases to the
percentage mechanism currently contained iin H.R. 2223, a closer marketplace
determination of future copyright fees will result.

NCTA believes that Congress must be fully cognizant of all the ramifications
of the current tribunal approach. In dealing with the issue of future copyright
royalties Congress should strive for a simple and clear methodology for assuring
that all parties-including the CATV viewing public-are treated fairly.

NCTA is convinced that a graduated royalty payment scale based on a per-
centage of each CATV system's gross subscriber revenues represents the best
approach to adjusting future copyright payments.
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FUTUBE OOPYRIGHT PAYMENTS

During the subcommittee's hearings copyright interests went to great lengths
to emphasize that CATV's copyright liability would amount to only a small
percentage of the industry's gross revenues and that the industry could easily
afford to pay this amount.

Based on this argument, the copyright owners ther. go on to claim that the fee
schedule currently contained in the bill should be increased.

Congress should not be fooled by this line of reasoning. It should be fully aware
of the impact the future growth of the cable television industry (which now
serves only 14 percent of the nation's television homes) will have on future copy-
right payments.

If H.R. 2223 were law today and contained the NCTA proposal exempting from
copyright liability the first $100,000 of each CATV system's annual basic service
revenues, the cable telex ision industry's 1975 copy right liability s ould be approx-
imately $5 million.

This $5 million liability represents 0.76 percent of the CATV industry's esti-
mated 1975 basic service revniues of $660 million (based uni 10,000,000 cable-sub-
scribing house3holds raying an average monthly rate of $5.50, or $66 per year).
However, the extent of CATV copyright liability will increase sharply wsithin the
next 10 years.

For example, two recent independent studies 2 of the CAT¥ industry contain
significant growth projections.

One study projects 32 million subscribing households by 1984; the other pro-
jects 22 million CATV households by 1983.

Current CATV growth patterns would indicate that the projected growth of 22
million households is a conservative estimate, the projected 32 million house-
holds is an optimistic estimate.3

Nevertheless, the two projections give extremes of a range of growth that are
helpful in assessing CATV's future copyright liabilities.

Assuming that by 1983-84, the same basic monthly subscriber fee assessed
today ($5.50) rema.ined stable. (1) 22 million cable-~ubscriber households would
produce annual re-lenue. of $1.45 billion, and (2) 32 million households would
provide revenues of $2.11 billion.

Industry copyright liability, however, wbuld not remain at 1975's 0.76 percent
of annual revenues.

Today, less than 20O cable systems serve 10,000 or more subscribers. Even so,
they should account for 76 percent of the 1975 liability of $5 million, with their
payments repre.,enting an average of 1.5 percent of annual revenues.

CATV's groN~ th u ill come from existing large systems as they expand their sub-
scriber base, and from nes% major :vNstenls developed %Nithin the major metropoli-
tan market areas.

Because these larger systems will be paying copyright liability closer to the
high end of the graduated fee schedule, the av erage paynlent will certainly be at
least 1.5 percent of annual revenues if, indeed, not more.

Based on an average assessment of 1.5 percent of revenues, the CATV ind..utry
at 22 million subscribers in 1983 would be pay ing $21.8 million in copyright liabil-
ity (more than 300 percent above today's $5 liability, viith slightly more
than a 100 percent increase in total subscribers).

At 32 million subscribers in 1984, the industry would be paying $31.7 million in
copyright liability (more than 500 percent above today's $5 million liability, with
slightly more than a 200 percent increase in total subscribers).

NSCTA bellieves tllerefori, that. Congress must in its consideration of copyright
take full note of these CAT\ industry growth patterns and their impact on future
liability.

PROGRAiMMtING PRACTICES-NETWORK AND SYNDICATION

During the hearings a iumber of questioner were asked about the practices of
networks in obtaining product florn program pruducers and the leasing of pro-
gramming to television statliu, on a city by cit Ibasis (sy nudication), Of particular
concern were the methods for determining the ialue of a product during negotia
tions, the relationship of such factors as the product itself, the market and exclu-
sivity arrangements in arriving at fair compensation, and of course, the effect
CAT' carriage has on the value of a particular product and how that effect

2 "CATV Networks and Pay-TV: Feasibility and Prospects," Knowledge Industry
Publications, Inc., New York. New York. 1975.

3 'CATV," Frost and Sullivan (Technological Market Research firm), New York, New
York. 1975.
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enters into marketplace detemination of the value of the product and the sale
of advertising. The following material provided by a major syndicator and sup-
plier of network programming, contains pertinent information about those
matters.

Networkl Programming ( omnmercial)
(1) Definition

Network programming is television programming broadcast on one of the three
commercial U.S. television networks on a national inter-connected basis. Most
contracts between prograu. suppliers and the three networks carry an exclusivity
clause granti-._ the network the exclusive right to broadcast the programming
for a stated _,riod of time. This exclusivity commonly prohibits the supplier from
licensing the progrm..s to the other television networks or to any television sta-
tionis or CATV systems in the exclusivity area, which is usually the U.S., its ter-
ritories and possessions, and English-language Puerto Rico. There are occasional
minor variations among the networks as to'the exclusivity area (e.g., to include
Bermuda or Tijuana, Mexico).
(2) Types of Programming

(A) Prime Time-(7 :00 p.m. to 11:00 p.m., except Central and Mountain time
zones: 6:00 p.m. to 10:00 p.m.)

In prime time the most common types of programming are half-hour and one-
hour series. In addition, the networks program theatrical feature films, made-for-
television feature fiLns, entertainment specials, news and some public affairs doc-
umentaries and specials anrl some sports events in prime time.

(B) Day.time Monday-F, ;day Programming.-The great majority of program-
ming in this time period on the networks consist of game she ws, quiz shows, talk
shows and soap operas.

(C) Saturday Morning Programmirng.-Most programming on Saturday morn-
ing on the networks is children's programming, a considerable portion of which is
in animation.

(D) Late Evening.-Each of the three networks takes a different approach to
late evening programming (post-prime time). One network programs talk shows,
another program. feature films and the third programs a mixture of various
types of programming ranging from variety specials to dramatic shows produced
especially for that time period.

Most of the programming referred to in (A) through (D) above (except for
sports, news and public affairs) is supplied to the netnorks by outside producers
and suppliers. In addition, the networks themselves produce and broadcast news
and public affairs programming and additional sports programming at various
times during the week, with special emphasis on news and public events and
sports on Saturday and Sunday afternoon as well as early evening news shows
during each weekday.
(3) The program suppliers

As indicated above, most of the entertainment programming broadcast by the
three national commercial networks are supplied by entities unaffiliated with the
networks. These are primarily the major motion picture companies and inde-
pendent producers. The networks in whole or in part finance the development of
this programming by financing the cost of stories, outlines, scripts, pilh' films
and the like. In exchange for financing the various steps of devtlopment, .le net-
work receives an exclusive option to license the financed program ur programs at
agreed-upon license fees. In the case of television series, the network options can
continue for from five to seven years of product.
(4) Compensation

As indicated above, the program suppliers are compensated by the networks for
the programming they supply. The networks also compensate the individual sta-
tions across the country which carry the network programming in accordance
with affiliation agreements which exist betueen each network and its affiliate
stations. In addition, the stations sell local advertisers commercial time adjacent
to network program.,ding, which, because of the larger audiences generated by
network programmirbi, commands higher .:ices than other local time. The net.
works receive their compensation from national advertisers who purchase adver.
tising time on the networks.

Rundtoattoa
(1) Delfniton yndaon

Television syndication is the leasing of programming to individual stations on
a city by city basis. MIost contracts carry an exclusivity clause covering 35 miles
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from the city of license prohibiting other television stations or CATV systems
from using the same material. The product is composed mainly of the following:

1. Specials.--Usually first-run entertainment or documentary material with two
telecasts over a year's term.

2. First-Run Series.-Primarily half-hours with 26 to 39 originals and sufficient
repeats to fill out a 52-week telecast schedule on a once-a-week basis (i.e., 26 & 26
as in Ozzie's Girls, or 39 & 13 as in Price Is Right). Some strip programming is
offered tWhat's My Line, Truth Or Consequences) running five a week with 195
new shows and 65 repeats being typical. Another major form is the talk/variety
shows such as Mike Douglas, Merv Griffin and Dinah Shore. Because of the
nature of the program content, very few repeats are produced. First run con-
tracts are usually-for a one-year period of time.

3. Off-Netwcork.-Those series which achieve netwvork success and build up at
least four years of production are valuable to the syndicated market. They are
usually half-hour (Hogan's Heroes, I Love Lucy, Adam-12) or hour (Perry
Mason, Ironside, Marcus Welby) in length. Contracts run anywhere from two
runs to unlimited runs with six typical. Usual contract terms cover five to seven
years.

4. Catalog Product.-This is older series product, mostly off-network, that is
sold for a short duration (Honeymooners, Htave Gun Will Travel). Usually one or
two runs with contract term of one to two years in selective markets.

5. Feature Filn/s.-Common trend is to sell the networks first and syndicate
post network. Most popular packages carry 20 to 30 pictures and terms are five to
seven years with five to ten runs of each feature. Older features recycled are re-
placed with the better titles continuing television exposure and the poorer titles
going on the shelf.

(B) Station schedutling of syndicated product
1. Affiliatcs.--Iost affiliate stations (ABC, CBS, NBC) in the eastern time zone

have the following local time periods to fill:
9:00 am to 10 :00 am.
1:00 pm to i:30 pm.
4 :30 pm to 8:00 pm. (with the exception of network news).

11:00 pm to 11 :30 pm.
1:00 am to signoff.

Local and network news usually fill the 6:00-7:30 pm time period and the
11.00-11.30 pm time period. Features are used afternoon and late night week-
ends, preemptions in prime time and as five-a-week early shows which are on a
decline.

The most valuable part of the day for the syndicator is 7:30-8:00 p.m. for first-
rult once-a-weck programming. The second most valuable part is 4:30-6:00 p.m.
with talk,'variet$ shows, off-network syndication and feature films taking time
in that order.

2. Indepcndent Stations.-Independents have a poorer circulation in the day-
time and do not pay much for this area. it's primarily used for the multiple run
feature films and live local shovs. Since most affiliates attract an older audience
xxith their talk/variety and news programming in late afterroon and evenieg
(4.00-8.00ptn), indies basically target their counterprograr.aming to the kidult
audience. This material is primarily off-network series (I Love Lucy, Star Trek,
Wild Wild West, Andy Griffith, Flintstones, Gilligan's Island). The 8:00-11:00
plm tinle period is comprised of ninety minute talk/,'variety shows, feature films,
sports and off-network series. 'Most all Mionday to Friday programming is
"stripped" (same series each day in time period).

(C) Price Negotiations
M.ost rate cards are set on the philosophy that the biggest markets with the

most circulation pay the biggest prices (New- York) and the smaller markets pay
a much smaller price proportionately (Zanesille, Ollio). This is tempered by
historical price patterns and artistic merit of new programl offerings ('Mary
Tyler NMoore would lbe more desirable than the Doris Day series and thus sell
for mnuch higher dollars). Supply and demand, plus the skill of the negotiator, play
a large part in arriving at a final price in each market.

(D) Station Income
The United States advertising-supported stations' basic goal is to attract a

huge audience through the proper selection of programming. This audie.-L is
subsequently "priced" and resold to adi ertiserb primarily through their advertis-
Ing agencies. Value would be shown through the use of rating research material.
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To illustrate, each rating point represents 1% of the total market households.
Therefore, 'n a million household market, a one rating would mean 10,000 homes.
Ten rating points would thus achieve an audience size of 100,000 homes. Hypo-
thetically, a ten rating would be worth $250 per 30 second spot. If the station
could change its programming and increase the rating from a ten to a fifteen, it
would automatically increase its price per spot by 50% making it worth $375.
It obviously leads to the conclusion that successful programming is worth more
money in net profits even though its cost might be higher than less effective
programming.

CATV is measured by the rating services in any county where there are over
10% cable homes. Since this viewing is listed in the research books, the station
is getting credit and charges his rates accordingly. There is no separate breakout
of CATV systems in the books.

INFRINGEMENT OF COPYRIGHT

Section 501 deals with infringement of copyright. Subsection (b) thereof
entitles the copyright holder to initiate action for any infringement of his copy-
right. That is as it should be. However, subsection (c) grants a television broad-
cast station rights as a legal or beneficial owner of copyright in the programs it
transmits for purposes of instituting action for infringement against cable tele-
vision systems. The rights to most television programs are held not by an individ-
ual broadcaster, but by a syndicator or other program owner. They are fully pro-
tected by subsection (b). In those cases where a television station does hold the
copyright, it has every right to sue for infringement under subsection (b), too.
Subsection (c) would grant to hundreds of broadcasters the ability to institute
harassing suits against cable operators for minor or tven inad vertent violations
of FCC rules. This creation of private attorneys-general is unprecedented in copy-
right law and should be stricken from the bill. Infringement of copyright is fully
actionable under Section 501 (b), and adequate remedies for violations of FCC
regulations are available to broadcaster., under the Communications Act.

More specifically, ander the FCC's rules cable television S3 stems are permitted
to carry both "local" and "distant" television signals. Under certain circumstances
the rules also require these systems to delete or black out certain progranls-from
the distant signal. These exclusivity rules are based on unfair competition aid
copyright related concepts. Because the rules are quite complex, a cable system
even in good faith sometimes fails to delete a program which should halve ileen
deleted. Causes for this include inadequate program schedule notices, last
minute schedule changes by either the distant or local station, equipment mal-
functions, power oatages and program overruns. Furthermore, given the small
size of most cable television operations and the vast number of progranm inf olved
(the average CATV system carries over 9 television broadcast stations), unin-
tentional errors can and do occur. It can thus be seen that there will be many
instances where under the terms of Section 111, the cable system would be raity
of prima facie copyright infringement. The FCC bas remedies for the millful
and repeated violations of these rules by cable b3stem operatorb. These remedies
include cease and desist orders and revocation of operating authority. In addition,
the FCC has asked Congrecs to include cable systems in the section of the
Communications Act dealing with forfeitures. Thus adequate remedies are avail-
able without resorting to copyright i,.ringment suits in the courts. Section 501
(c) should therefore be deleted.
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INTRODUCTION

Final rules of the Federal Communications Commission

governing cable television service in the 100 largest television

markets went into effect March 31, 1972, following six years of

FCC proceedings during which development of CATV service in major

cities has been effectively blocked by interim regulations pro-

hibiting the importation of distant television signals. The

rules as effective allow limited importation to occur, varying

with the size of the market and the locally-receivable signals,

but at the same time provide broad "exclusivity" protection to

local stations for their programs, thus requiring cable systems

to delete programs from the imported signals.

No provision for payment of fees by cable systems to the

copyright owners of television broadcast programming shown on

those systems is included in the FCC rules, and under the

Fortnightlyl
/
decision cable systems are not liable for copyright.

Nevertheless, the Commission anticipates congressional legislation

to require copyright payments and would regard its enactment as a

reaffirmation of the FCC 'a regulatory program toward cable tele-

vision.

V/ Fortnightly Corporation v. United Artists, 392 U. S. 390 (1968)
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This study assesses the profitability of cable televisior

in the major markets under the final FCC rules and determines

the impact of alternative copyright fee schedules which have been

proposed. Our research builds on the computer simulation method

and detailed cost and revenue data developed by Comanor and Mitchell

in their published study of the impact of the FCC rules as pro-

posed in July 1970. We have considerably modified and expanded

their work to include the following:

.. . . the March 1972 FCC rules

.. . .more accurate and detaildd predictions of penetration

in major markets

. . . .the effect of the exclusivity provisions on penetration

.. .a comprehensive set of cable system parameters encom-

passing market type, available signals, system location

and subscriber and construction characteristics

.... .four alternative copyright fee schedules (including

no fees)

In outline, the analysis of CATV profitability focuses on a

number of market and system characteristics which can be identified

as typical or representative of a cable system if it were to be

constructed under current rules. By varying the characteristics

(e.a., system size, or lineup of local signals, or housing density)

over a comprehensive set of characteristics, the outlook for D-bkt

in nearly all parts of the major markets can be assessed. A.*
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analysis, costs and prices have been measured in 1970 values;

costs, revenues and rates of return ar.- onsequently0 in "real"

,erms. Except for rules changes since July 1970, cost figures

are based on Comanor and Mitchell's detailed report. Throughout

this study when discussing the size of a cable system we refer

to the nuaher of subscribers in its fifth year of operation, at

which point it has virtually achieved its final size.

Our analysis includes revenues from subscribers, determined

by penetration rates dependent on local and distant signals

carried, and a realistic amount from advertising on a local origi-

nation channel. No revenues or costs have been attributed to the

development of leased channels.

All systems considered in this study are newly constructed.

The effect of potential copyright fees on existina systems in

comparable market circumstances would be somewhat different only

in the short run. For several years, these already-built systems

would experience reduced profitability and the systems' owners

would earn lower returns than they had anticipated. At the same

time, revenues would still exceed operating costs, so that the

original systems would not actually go out of business. But

subsequently, when the systems required rebuilding, the copyright

fees could make reconstruction unprofitable, since nearly the same

investment considerations apply either to rebuilding an existing

system or to constructing the same system in a similar but unwired

community.
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MARKET CATEGORIES AND SYSTEM LOCATION

In examining the probable effect of various provisions for

payment of copyright fees we will consider separately the

characteristics of typical cable systems in four types of markets:

the top 50 markets, markets ranked 51-100, markets below 100,

and areas located outside television markets. The FCC rules permit

different signal carriage in each of these situations, and impose

differential requirements affecting system costs. In addition, the

density of housing, the prevalence of underground utilities and the

level of family income also varies by market size. A tabular

summary of these major market characteristics is set forth in

Table 1.

As R. E. Park's econometric findings 2/ strongly demonstrate, the

location within the market is also of fundamental importance to

determining penetration levels. For this study we therefore sul

divide each of the markets 1-50, 51-100, and 100+ into typical

"middle market" and "edge market" systems. Middle market

locations are close to off-the-air signals, while edge market

systems are approximately half-way between the transmitter and the

B-contour limit of the local signals. (The forth category, an

"outside market" system, is necessarily at or beyond the location)

of a typical edge market system.) Thus the typical systems to be

analyzed fall into one of seven boxes in the following matrix:

2/ "Prospects for Cable in the 100 Largest Television Markets"

57-786 O- 76 - pt. I -. 34



522

0n ., , | i

Si -.4 v u

| o4

£N -, E 3 N . n

|4 . Wi _ v0.

r W n u S EY o o14 uo o0
£ 4 ~fn o 0 0 N

pfi N 0 . 0V0
n

3c CW V

Wi

toE . ° -c4 0 e
+ 1 il - 4 C 0

.-4 03.. 00.4 430. *..oa
"4 i "_ _

tN a V E c tA C0 D44 0 c o 0io

14 el N XN N 0-4.0 o 0

~S0 A,

c W . .C' - 0
;. 0 Ot ..44 a

mW .4 .;4

, .4 0 4 l 0,

ItO 14 -400 Cm '00 I

.- a 0 m

.04 0 to A ao,

-4C)~.

'-4 0 -.4

O S 43 .4

Op 0, 0o 4t

-.4 '0> >. 0 r 0 .0, 4 - C4 cS >. go
Wll .4 .4 a 9 C"



523

Market
Type

Location'. 1 - 50 51 - 100 101 + Outside

Middle

Edge

Within each box, indicating a specific market type/system

location, we further consider the two or three most likely lineups

of available local signals. While we have not reported every

combination which can occur, the cases tabulated are representative

of the majority of signal patterns to be encountered and they

cover a degree of variation sufficient to include most other

possibilities.
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CABLE PENETRATION

At: the t,.e Comanor and Mitchell's research was under-

taken virtually no reliable statistical information was available

to quantify the effects on cable penetration of the number, types

and quality of local signals available, the additional cable

signals provided, the price of cable service and the incomes of

potential subscribers. That study provided estimates of most of

these variables by use of multiple regression analysis on a randomly

selected sample of 149 systems drawn from the Television Factbook.

The authors noted that these systems were largely outside of

the top 100 markets or in areas of quite poor reception, or both.

Projection of penetration in the major markets under the then-

proposed FCC rules (allowing four distant independent signals)

was recognized as subject to considerable error.

Since publication of'the Comanor-Mitchell paper the measurement

of factors determining penetration has been advanced considerably

by Park in his study "Prospects for Cable in the 100 Largest

Television Markets." Park uses statistical techniques closely

related to those employed earlier. He improves on the Comanor-

Mitchell study in three major ways:

First, all 63 cable systems analyzed by' Park had at least

three A-contour, good reception-quality signals available off-

the-air.
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Second, all datawere verified with system operators by

telephone interview, insuring greater accuracy than available

from only published sources.

Third, two improved measures of signal quality were incor-

porated inti the analysis. Distance of the cable system from

each transmitter was explicitly included, and UHF signals were

measured separately to account for more rapid signal attenuation

with distance and the absence of UHF tvners in some households.

The complete penetration equation as estimated by Park

measures the effects of the following variables:

..... number of off-the-air VHF signals, with separate
categories for networks, duplicate networks, inde-
pendent, educational and foreign signals: by distance
from transmitter

..... number of off-the-air UHF signals, by the same
categories; by distance from transmitter: with
measurement of UHF set penetration

..... number of cable signals, by the same categories

..... color set penetration

..... annual subscriber price

..... annual family income

Park's research is particularly appropriate to the present

assessment of the effect of alternative copyright fee schedules

on the viability of cable systems in the major markets. In pro-

jecting penetration rates for the systems studied here the average

figure predicted by Park's equation has generally been used, since
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this represents the central experience to be expected in the

major markets. In addition, a selected number of intermediate

sized systems have been analyzed using penetration rated 33%

greater than predicted on average. Such increased penetration

is definitely atypical, and would be expected to occur in only

about one out of ten market situations, because of factos not

fully accounted for in the penetration equation.
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DENS ITY

Density, the number of homes per cable mile, can vary

considerably from one potential franchise area to another.

Comanor and Mitchell reported an average density of 95 within

major markets, and 79 outside, in their sample of Factbook

systems. More recently available data for a number of munici-

palities in the Dayton, Ohio and Boston, Massachusetts areas are

tabulated in the appendix. For systems in this study we have

assumed somewhat higher densities than considered by Comanor-

Mitchell, ranging from 80 homes per mile outside of television

markets up to 200 homes per mile with 20% of plant underground

in the central areas of markets 1-50.

In practice, of course, both higher and lower densities

will be encountered. But the tendency to a substantially higher

figure for any important number of similar systems is unlikely

in view of the FCC's emphasis that it will not authorize carriage

of broadcast signals by systems which do not serve all parts of

the community. _/

3/ Federal Register, p. 3276, §180
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THE EFFECT OF THE EXCLUSIVITY RULES

The new FCC rules require cable operators to "black-out"

numerous classes of programs on imported signals when those

programs are also shown by a local station. The degree of pro-

tection provided varies with the type of programming and may

extend up to two years. For our purposes the primary effect of

these rules is to reduce the attractiveness of distant signals to

subscribers and thus reduce cable penetration. Aside from pro-

viding for one channel-switching device for each imported signal,

we have not allowed any additional costs of performing the blacking-

out function itself, keeping records, etc.

At this writing, evidence on the magnitude of the exclusivity

effect is limited to a preliminary study by R. E. Park, "The

Exclusivity Provisions of the Federal Communications Commission's

Cable Television Regulations." From detailed program listings for

four stations---two networks and two independents---plus partial

listings for ten other stations, Park synthesizes the expected

proportion of a broadcast week that a distant signal would be

blacked out. A portion of his findings are reproduced in Table 2.

Park's results indicate, for example, that in those top 50

markets in which local service provides three networks and one

independent, the cable system importing two additional independents

will be required to black them out about 39% of the time. If it

imports a third independent (on a stand-by basis, since the rules
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TABLE 2

PERCENTAGE OF TIME DISTANT SIGNAL CHANNELS ARE BLACKED-OUT

Number of Distant
LOCAL SIGNALS Number of Stations From Which

Distant Signals to Choose
Markets 1 - 50 Allowed 2 3 4 5 6

3 network + 2 51% 35% 26% 20% 16%

2 independent

3 network + 2 39% 24% 15 11 8

1 independent

3 network 3 52 27% 15 9 6

Markets 51 - 100

3 networks 2 16% 6 2 1 0

Source: R.E. Park, "The Exclusivity Provisions of the Federal

Communications Commission's Cable, Television Regulations,"

Table 2, p.5.
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allow only two distant signals at any moment on the cable) and

"fills in the blan):s" where possible) it can reduce the blacked-

out time to about 24%. Importing a fourth independent further

reduces this to 15%, etc. The boxed-in figures represent the

expected effect when no stand-by signals are imported.

The impact of the exclusivity rules on subscriber penetration

is likely to be at least as great as the reduction in viewing'

hours. Programs receiving protection will be predominantly those

with large audiences, many of whom would value an earlier or

alternative viewing date or time which cable could otherwise

provide. Nevertheless, lacking data to refine an estimate of this

effect, we assume that exclusivity protection is equivalent in

its impact on penetration to a proportionate reduction in the

number of full-time distant independents carried on the cable,

using the appropriate boxed figures from Table 2.

Will it be profitable for a cable system import stand-by

independent signals? The costs of additional imports will rise

as the CATV system must go further to find each additional inde-

pendent. Concurrently, the proportion of time that can be filled

in with each extra signal is declining. The exclusivity rules

thus place the cable firm in a situation of sharply diminishing

returns as regards additional penetration from distant signals.

Generally, the answer will be "no." Exceptions may occur where the



531

stand-by independent has particularly attractive programming,

or when importation costs are less dependent orl distance, as

could occur with satellite transmission.

Regarding importation costs, we have assumed for all systems

in this study that distant signals are delivered by cable

system-owned microwave links of 50-100 miles per channel

imported. Average distances to the first and second closest

independents (in the top 25 markets) are tabulated in the appen-

dix. These averages range from 91 to 208 miles to the closest

signal, and 125 to 325 miles for the next closest for several types

of markets. Thus the microwave cost estimates used here must be

considered generally low, although they may be closer approximations

for markets with several closely spaced systems which pool their

microwave facilities.
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COPYRIGHT FEE SCHEDULES

In the analysis which follows we consider four alternative

fee schedules for payment by cable systems to copyright owners.

Schedule 1 is the baseline case of zero fees. Schedules 2 and

3 levy successively larger f. s as the system's revenue grows.

Schedule 3 (incorporated in Bill S.644) begins at 1% of subscriber

revenues, and rises to 5% of revenues exceeding $640,000 annually;

Schedule 2 is exactly half o~ Schedule 3. For the fourth Schedule

we consider a flat fee of 16.5% of subscriber revenues, regardless

of the size c- annual revenue. The exact details of these fees are

set forth below and in the accompanying figure 1.

Copyright Fee Annual Subscriber
Schedule No. Revenue

1 2 3 4

0% .5% 1% 16.5% of 1st $160,000
0% 1.0% 2% 16.5% of 2nd $160,000
0% 1.5% 3% 16.5% of 3rd $160,000
0% 2.0% 4% 16.5% of 4th $160,000
0% 2.5% 5% 16.5% of remaining revenue

In comparing systems in different market circumstances and with

alternative fee schedules, we keep unchanged the subscriber price

as well as the system size and other attributes of the CATV service.

Cable television systems have some of the attributes of a "natural,

monopoly," flowing principally from their high fixed-low variable
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Figure I

Alternative Copyright Fee Schedules
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cost nature. But, in practice, the behavior of

cable systems ia increasingly limited by local and federal reg-

ulation, and by competition among firms for franchises. Both of

these forces sharply restrict the ability of cable firms to adjust

price or output at will.

Present regulation and competition for new franchises, plus

the threat of more extensive regulatory action if firm behavior

is perceived as excessive, has kept monthly subscriber rates

virtually constant in current prices over several years. Seiden,

in 1970, found most recently franchised systems charging between

$5.00 and $7.00 per month. In their sample of Factbook systems

Comanor and Mitchell reported a mean price of $5.00 per month.

Park in 1972 has an annual average price of $63 for his sample of

A-contour cable systems. The assumption that moderate cost increases,

including copyright fees, cannot be passed on in the form of higher

prices is consistent with the recent market experience.

Assuming no price response by cable firms if a 16.5% surcharge

were imposed requires further discussion. Firms would doubtless

make strong representations to local authorities about the need for

higher prices, and bids for new franchises would quote higher

rates. But granting for the moment that regulators allowed part

or all of the surcharge to be translated into higher subscriber

rates, how would cable profits be affected?
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The answer depends primarily on how rapidly penetration would

decline as prices were raised; in technical economic terms, on the

elasticity of demand. If, for example, a 16.5% increase in price,

from $5.00 per month to $5.83, results in a 16.5% decrezse in pene-

tration, say from 30% to 25% of homes passed, then the higher price

has (approximately) 4/ no effect on total subscriber revenue--it is

fully offset by reduced demand for service.

A basic result of economic theory states that consumers' demand

for a service will be increasingly sensitive to its price as more

and closer substitutes are available for that service. Thus house-

holds in areas with a diversity of broadcast signals, with generally

clear reception and with a variety of entertainment alternatives ca

be expected to decline service rapidly as prices rise. This

availability of good substitutes for CATV describes most top 100

markets. The econometric work of R.E. Park confirms this degree

of price elasticity of demand in such areas; in fact, the figures

in the example above correspond almost exactly to Park's statistical

findings. i/ 6/

/ Calculating the percentage changes, for convenience, in terms
of the original price and penetration, results in a slight
approximation. A more exact result is obtained using the
average of the old and new price and penetration.

/ Park, "Prospects for Cable...", p. 140.
/ For a discussion of the effect of demand elasticity on maximum

rates permitted by a regulatory authority, see Comaner and
Mitchell, "The Costs of Planning: The FCC and Cable Television
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How,then would cable systems' profits be affected by a 16.5%

copyright payment and a concommitant rise in subscriber rates?

Revenues would be unchanged, while operating costs would increase

sharply by the amount of the copyright payments. There would

be some small offsetting changes in other incremental costs,

resulting from the saving achieved by not serving the subscribers who

do not purchase service at the higher price. For typical systemls,

there are rather small costs of installing additional drop lines,

additional maintenance and billing expenses and slightly higher

taxes and dues related to numbers of subscribers.

In consequence, the net effect of allowing higher subscriber

rates in conjunction with 16.5% copyright fee payments would be to

reduce rates of return to nearly the same levels as would be

achieved by holding subscriber rates unchanged with the same 16.5%

copyright fees. In addition, penetration would be lower, providing

a narrower base for future leased-channel services capable of

generating additional payments from cable systems to program suppliers.

We remind the reader that the discussion in the preceeding

several paragraphs assumed a degree of upward price adjustment which

has not been observed. In the remainder of this study we adhere

to a fixed monthly price of $5.00 2/ for maximum cable broadcast

service allowed by the FCC rules. /

2/ Plus $1.00 for second television sets in 20% of households.
/ One other reminder may be in order. Since we are considering all

prices and costs in 1972 terms, increases in the monthly

subscription rate at about the rate of increase of consumer
prices generally will not contradict our observation that real

subscription rates cannot be adjusted.
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An analysis of the profitability of systems under the alternative

assumption of higher rates and consequently reduced penetration

w,.ld yield approximately the same findings.

57-786 0 - 76 -pL, 1 - 35
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MEASUREMENT OF CABLE SYSTEM PROFITABILITY

To summarize the profitability of the typical cable systems

of this study we will calculate the (pre-tax) financial rate of

return on total capital invested in each system. The financial

(or internal) rate of return.2/is the single comprehensive measure

of investment in a cable system. Unlike ratio measures for a

particular year (e.g. net revenues divided by total capital) it

correctly recognizes the opportunity cost of front-end financing,

i.e. that several years are required before systems achieve full

penetration, during which time invested funds are needed. Using

the financial rate of return permits us to compare the profitabil-

ity of funds invested in CATV systems with other types of invest-

ments, and thus the likelihood of cable systems being constructed.

The rate of return required to induce investment in a cable

system will depend on the proportion of total capital which can be

obtained through debt instruments and the associated borrowing

rates, and the minimum return demanded by equity investors. Be-

cause the cable industry more closely resembles a high-risk growth

industry than a public utility, at least at the present time, both

lenders and investors demand higher rates of return than for

seasoned investments.

2/ The internal rate of return is that discount rate which 2quates
the present value of revenues and costs over the lifetime of
the system. For further discussion, see Comanor and Mitchell,
"cable Television and the Impact of Regulation," p. 184.
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For this study we have held both revenues and cost at 1970

price levels over the full life of the cable system. Financial

measures are censequertly in real (constant dollar) terms. The

corresponding rate of return concept is the financial return

which would occur if prices did not rise throughout the economy:

whereas in an in'lationary period, investors axp.ct price increases

and demand higher returns in money terms to compensate them for

the otherwise reduced value of their funds when their investment

is recovered. Thus if investors expect a 4% rate of Inflation

to continue indefinitely and will invest in enterprises comparable

to cable television only when they return 15% on average, the

required rate of return in constant prices would be 11%.

A detailed investment survey 1_/ of the CATV industry in late

1971 reports that mature cable companies with demonstrated earnings

have found long-term credit expensive, and that institutional

investors are looking for a 15% return as a combination of interest

and equity appreciation. As a standard of minimum profitability

necessary to generate investment in new cable systems, we will use

a 10% constant-dollar financial rate of return on total capital.

This is on the lovw _ of recent financing experience of established

CATV companies, and ould therefore apply to new systems constructed

by the larger multiple system owners today. New CATV firms lacking a

1/ Halle & Stieglitz, Inc., "The Cable Television Industry.'
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track record will face higher cost: of capital and will.require

somehwat higher rates of return to justify their construction.
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RESULTS--AN EXAMPLE

We are now prepared to analyze the financial results for typical

systems in the several market situations discussed earlier. For

each system, the computer simulates the complete revenue and cost

experience to be expected, using the parameters supplied by the

analyst. The detailed cost and revenue schedules have been built

into the Comanor-Mitchell computer program, modified to include

the changes in FCC rules, penetration and costs discussed earlier

and in the appendix of this study.

As an example,, consider the abstract of the computer output

reproduced in Table 3 . Part A indicates that this example is

representative of a 25,000 subscriber system located near the middle

of a top 50 market. Density is assumed to hbe 200 homes per mile, and

family income $12,200. Annual subscriber rates are $62.40, correspond-

ing to $5.00 per month plus a small additional amount for second

sets. Since this is a central urban location, 20% of the cable

miles are underground, and standard local origination equipment

has been budgeted. Revenue from advertising on the cablecasting

channel has been estimated at $2.20 per subscriber annually. The

table of signals carried shows that 3 VHF networks plus one viewing-

test network are available off-the-air. In addition there is one

UHF indeqpendent and a VHF educational station. In addition to these

broadcast signals, the cable system imports two independents and
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one educational station. These signals are imported by microwave,

averging 3 hops of 35 miles each per channel.

Within five years the system is assumed to reach maturity, apart

from further growth due to rising incomes or enlargement of its

franchise area. Penetration is predicted to be 28.1% if the distant

signals are fully available, but 27.2% as a result of exclusivity

protection on the independent channels.

Part B summarizes the growth of penetration, subscribers,

and system revenue (including advertising) over the first 10

years. I

In Part C we may assess the impact of copyright fees on pro-

fitability. For each of the four fee schedules described earlier

we report two rates of return--one assuming a 10 year average life-

time of capital, the second assuming 15 years. If fixed capital

equipment is replaced about every 15 years, this system will earn

a 10.4% real rate of return on total invested capital absent any

copyright fees. Alternatively, the statutory schedule (number 3)

reduces the rate of return to 9.3%, and the flat 16.5% fee lowers

returns sharply to 5.5%. A shorter lifetime for equipment reduces

these returns by 2.5 to 3 percentage points.

In the analysis below we report rates of returns based only

on 15-year lifetimes. Fifteen years represents a compromise be-

tween somewhat longer physical lifetimes for some parts of the cable

plant and rather shorter economic lifetimes of currently operating

systems experiencing technological obsolescence. It appears
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unlikely that 20-channel systems built today will remain competitive

beyond 1985 without major rebuilding.
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RESULTS--IN DETAIL

The financial prospects for cable under the final FCC rules

and the impact of alternative copyright fee schedules are contained

in the seven tables which follow. While we shall briefly review

the major findings here, the reader should consult the tabulations

for particulars. Tables 4 and 5 report the expected experience in

middle markets of large and intermediate sized systems respectively.

Line 1 of Table 4 restates the example system discussed in

detail above. Lines 2. and 3 are for similarly situated communities

with somewhat different sets of local signals. Penetration ranges

from about 22-27% and rates of return from 7.5 to 10.4% when there

are no copyright fees. Despite somewhat higher penetration rates,

systems in the second 50 middle markets earn lower returns, princi-

pally because of reduced density, while in the lowest ranked mar-

kets there is great variation, with profitable, 55% penetration

systems when one network is missing from the local signals.

Intermediate-sized systems in middle markets are decidedly

below the 10% rate of return needed to attract investment funds.

Except where quite large systems of 25,000 or more subscribers

can be built, central city areas of the major markets are not bright

prospects for cable under present rules, even without copyright

payments.
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The prospects for large systems at the edqe of major markets

(Table 6) are brighter. In the top 50 markets penetration is in the

34-38% range with rates of return 11.0-12.6%. In the second 50

markets penetration ranges up to 45% with rates of return from 9.7-

13.4%. In the smaller markets and also the fringe (outside) areas

we find more heterogeneous results, with quite profitable CATV

possibilities where fewer than three networks are available.

The corresponding intermediate-sized edge systems are again

unprofitable in all 3 network cases. This indication of the im-

portance of large systems, or economics of scale in technical

terms, is developed in more detail in Table 8, by systematically

varying the size of the most profitable system from each of the

four market types in Tables 4-7. While large systems would seem

feasible in the major metropolitan areas, as of March 1971 only

20 systems had more than 20,000 subscribers and the largest had

less than 50,000 y/.Some fraction of these economies of scale can

be achieved when a series of smaller systems are under common

ownership and thereby realize savings from efficient use of

management and technical personnel and can share local programming and

and signal importation expenses.

The results presented in tables 4-8 are based on market, economic

and construction factors which typify the most common situations

which will be encountered in middle and edge locations of each of

the four types of markets. Of course, within each category there

will be a degree of variation, clustered around the typical situa-

/ Television Digest. CATV and Station Coverago Atlas.
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tions we have reported.. Some communities will have higher incomes,

others will require extensive undergrounding, still others will

require high-cost local origination facilities, etc.

To measure the sensitivity of our findings for typical systems

to such variations, we have rerun all of the intermediate-sized

systems (tables 5 and 7) assuming that penetration is one-third

greater than would be expected on average, for each set of market

characteristics. A variety of unmeasured factors can cause actual

penetration to vary above or below the average value predicted by

the penetration equation. In increasing the average value by one-

third we have in effect selected only the 10% of the cases in which

penetration is most favorable: in other words, nine out of 10 com-

munities having the same signal lineups, income, etc. will have

lower penetration.

Turning to the results in Tables 9 and lo0we find that such

unusually high penetration is sufficient to produce at least one

profitable system in each type of market, at least if copyright

fees are absent. Thus, 7,500-10,000 subscriber systems have some

chance of earning a going rate of return in the top 100 markets

only when local circumstances produce unusually favorable penetration.

We turn finally to the financial prospects for cable when

copyright fees are required. The predominant effect of Schedule

3, the statutory fees proposed in 5.644, is to reduce the financial

rate of return on total capital a full percentage point for profitable
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and near-profitable systems, and by somewhat less for systems well

below the 10% return level. Thus, in the example system (the first

line of Table 4) the rate of return falls from 10.4 to 9.3%.

A one-point change in the rate of return on total capital has a

considerably larger effect on equity holders. Suppose that one-half

to two-thirds of the cable system is financed by 8% 12/ debt instruments.

Because of leverage, a 10% return on total capital will then corres-

pond to a return on equity up to 13% or 14%. In consequence, a

decline to a 9% return on total capital can reduce the return on

equity by two to three percentage points, depending on the capital

structure of the system. Changes of this magnitude are more than

sufficient to postpone or eliminate construction of cable systems

which otherwise appear marginally profitable.

The preponderance of evidence in Tables 4-10 is that large

systems at the edges of top 100 markets will earn a 10-13% rate of

return before copyright payments, large systems in middle markets are

not likely to exceed 10%, and intermediate and smaller-sized systems

will be marginally profitable only where special factors operate.

Copyright fees at the level of Schedule 3. would significantly slow

the rate of growth of cable in the major markets, particularly in

middle areas with good quality signals and in edge market communities

of intermediate size.

,12/ In an inflationary period borrowing costs would be higher by
approximately the expected rate of inflation.
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Copyright fee schedule number 2 is exactly one-half the rate

of schedule 3. As expected, it has approximately half the effect

of schedule 3 in reducing the rate of return for all systems.

Schedule 4 is the flat 16.5% copyright fee. Its effect on

ares bf return is devasting. Of all variations studied in the top

100 markets, only a single system earns a 10% return--the 50,000

subscriber edge market 51-100 system in Table 8. Fee payments of

this magnitude would effectively halt cable growth in the large cities.
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CONCLUSION

The outlook for early development of cable television service

in the major cities is at best mixed. As compared with the rules

discussed two years ago, the final FCC rules more tightly

restrict the choice of broadcast signals a system can provide to its

subscribers.

Analysis of the important variations in potential market. and

cable systems characteristics in these urban areas demonstrates that

only the largest systems, or multiply-owned systems of slightly

smaller scale, will be viable in the central city areas where off-

the-air reception quality is high, and then only under favorable

construction and penetration conditions. At the edges of these

markets returns will be sufficient to attract iestment in the largesq

scale systems, but systems of 10,000-15,000 will be profitable only

under especially favorable circumstances.

In an investment environment in which the majority of urban

households can be profitably wired for cable television service

only when atypically propitious cost and demand factors occur,to require

more than quite limited copyright payments will significantly retard

or halt CATV expansion in the urban markets. The proposed statutory

fee schedule in S.644 (up to 5% of subscriber revenue) would

generally lower rates of return on total capital a full

percentage point for systems in the profitable range, and in

an important proportion of cases its leveraged effect on equity

investors would be sufficient to create unprofitable systems.
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As expected, a fee schedule of one-half that in S.644

reduces rates of return on total capital about one-half a

percentage point. Fees of this magnitude would restrict

cable construction primarily in market circumstances where

returns are already limited for other reasons. In contrast,

a flat 16.5% copyright payment would create a decidedly

unprofitable investment climate for cable television through-

out the top 100 markets, far outweighing the limited prospects

opened up by the 1972 FCC rules.



561

Bibliography

Comanor, William S. and Mitchell, Bridger M., "Cable
Television and the Impact of Regulation," The Bell

Journal of Economics and Management Science, Vol. 2,

No. 1 (Spring, 1971), pp. 154-212.

Comanor, William S. and Mitchell, Bridger M., "The Lost
Generation: A Correction," Bell Journal of Economics
and Management Science, Vol. 2, (Autumn 1971), pp.
704-705.

Comanor, William S. and Mitchell, Bridger M., "The Costs

of Planning: The FCC and Cable Television," Journal
of Law and Economics, Vol XV (1), April, 1972, pp.

177-206.

Foundation 70, "Cable in Embryo: Economic Considerations for
Urban Franchising," Wellesley, Mass., processed,
September 1971.

Halle and Stieglitz, Inc., "The Cable Television Industry,"
October, 1971.

Johnson, Leland L., et al, "Cabhle Communications in the
Dayton Miami Valley: Basic Report," Rand Report
R-943-KK/FF, January 1972.

Mitchell,Bridger M., "An Economic Analysis of the Ability

of CATV Systems in Top 100 Markets to Pay Copyright
Royalities," Washington, D.C.. processed May 15, 1972.

Park, Rolla Edward, "Prospects for Cable in the 100 Largest
Television Markets," Bell Journal of Economics and Man-
agement Science, Vol. 3, No. 1, (Spring, 1972), pp.

130-150.

Park, Rolla Edward, "The Exclusivity Provisions of the
Federal Communications Commission's Cable Television
Regulations," Rand Corporation, R-1057-FF/MF, June 1972.

Seiden, M.a. and Associates, CATV Report, 1970.



562

Sloan Commission on Cable Communications, On the Cable:
The Television of Abundance, McGraw Hill, New York,
1971.

Weinberg, Gary, "Cost Analysis of CATV Components: Final
Report," RMC Report UR-170, June 1972, prepared for
the Office of Telecommunications Policy.

Federal Communications Commission, "Cable Television Ser-
vice: Cable Television Relay Service," Federal Register,
Vol. 37, No. 30., Part II, (Feb. 12, 1972), pp. 3252-
3341.

Federal Communications Commission, "Cable Television Ser-
vice: Reconsideration of Report and Order," Federal
Reaiste r, Vol 37, No. 136, Part II. ( July 14, 1972),
pp. 13848-13910

Television Digest, Inc., CATV and Station Coverage Atlas,
1971-1972, Washington, D.C..

Television Digest, Inc., Television Factbook. Services
Volume, Washington, D.C.



563

APPENDIX



564

Modified Costs and Revenues

Several cost items in the Comanor-Mitchell Report
have been modified for this study, either to take account
of the FCC rules as finally adopted or as a result of the
availability of more recent information. A brief summary
of those costs which were modified for all systems inves-
tigated in this report is presented below:

1. Local Franchise Tax. 5% of gross revenues annually.

2. FCC Fee. $35 initial fee plus $0.30 per subscriber
annually.

3. Channel switchers. One switcher included in capital
equipment costs for each imported signal.

4. Pole rent. All results reported here include pole

rent of $250 per aerial mile in top 100 markets,
$175 in other markets.

5. Local origination. We assume the Comanor-Mitchell
standard systems, with capital costs of $38,000 and
annual operating expenses ot $4300, and for smaller
systems a minimum system, with capital costs of
$11,000 and operating expenses of $2500 per year for
live origination. All systems are assumed to provide
a time-and-weather channel.

6. Public service channels. The final FCC rules require
CATV systems to provide 3 non-broadcast channels for
non-commercial public access, educational access, and
government access respectively. The public access
channel is to be provided without charge, while the
other two channels will be free for five years. The
costs oftmeeting these provisions are taker to be an
additional 75% of the capital costs assumed for local
origination, plus $4875 per year for part-time tech-
nician salaries.
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7. The previously proposed 5% "public dividend" tax
for support of non-commercial broadcasting has been
eliminated.

8. Rate of subscribers growth over time. Park's recent
research on cable penetration completed after the
publication of the Comanor-Mitchell Report, indicates
a more rapid maturation of cable growth than was pre-
viously assumed. While the precise growth path has
not been definitively established, for this study we
have increased the rate of subscriber growth so that
the typical system reaches its mature size in the fifth
year. Thereafter, some additional growth occurs as real
incomes of potential subscribers are assumed to rise
at a rate of 2% per year.

As compared with Comanor-Mitchell, the effect of these
modifications is to increase the size of typical systems
in two ways:
a) study systems gain subscribers more rapidly in

early years;
b) the size of a study system is measured in its fifth

year, rather than its size after twelve to fifteen
years.

Figure Al provides a graphical comparison of the growth
curve used for this study and the earlier Comanor-

Mitchell study.

As in the Comanor-Mitchell Reporu, financial (internal)
rates of return are calculated for a firm of indefinite life
by assuming that the firm reaches an equilibrium of revenues
and costs after one 15-year lifetime, or generation, of equip-
ment. Thereafter, the plant is rebuilt periodically, while
subscriber penetration is held constant at the mature level.
The rate of return is generally robust with respect to exact
assumptions about conditions in later generations. Another
solution to this terminal value problem is to assign the firm
,a value at the end of its first generation, based on operating
characteristics such as revenues, subscribers, etc. Fcr an
example of this method see L. L. Johnson, "Cable Communications
in the Dayton Miami Valley: Basic Report."
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The Penetration Equation

Technical details of the penetration equation are
summarized below. For further discussion see R. E. Park,
"Prospects for Cable in the 100 Largest Television Markets."

log ( 1 Pen ) = -8.159 + 3.098 log XN + 0.290 log XD

+0.212 log XI + 0.298 log XE - 0.540 log XF

-1.473 log P + 1.398 log Y + 0.523 log C

where

1 + W
Xi =

1 + 0.731u (l-d16 ) 1/1.6 +2(1_dl.6)1/1.6
Ui Vi

i = N = network
D = duplicating network
I i independent
E = educational
F foreign

Wi= number of cable signals of type i

Ui = number of B-contour off-air UHF signals of type i

Vi - number of B-contour off-air VBF signals of type i

Pen= penetration = subscribers/households passed by cable

P = annual price

Y = median family income

C = color set penetration

u = UHF set penetration
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In order to use Park's estimated equation to predict
penetration for the typical systems investigated in this
report, representative values must be assigned to the
variables of the equation. The following values are employed
in all of the simulations:

P = $62.40, corresponding to the $5 per month plus $1
per month for 20% of subscribers as a charge for
second set.

C = 50%6; The effect of varying color set penetration
is not estimated with sufficient precision to incor-
porate variations in color set ownership across dif-
ferent types of markets.

u = 80% if 0 local network UHF signals
90% if 1 local network UhF signal
95% if 2 local network UHF signals
99% if 3 local network UHF signals

F = 0. Foreign stations are not included among the
signals carried by study systems.

In simulating cable systems .r this study, we consider
systems located in the central area of a ~television market,
where off-the-air signal quality is generally high, and out-
lying areas of the same market, where quality is diminished.
In thU penetration equation the distance variable d is a measure
of the reduction in quality. A d value of 0 corresponds to a
viewer in the center of the market, while a value of 1 rep-
resents a viewer at the B-contour of the off-the-air signal.

For the systems in this study we have used the following
values:

In middle markets:
d = 0 for local stations
d = 1 for viewing-test stations

In edge markets:
d = 0.5 for local stations
d = 0.75 for viewing-test stations
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Tables 9 and 10, "Ten Percent Most Favorable Penetration
conditions," are calculated using 133% of the penetration
implied by Park's equation above. This corresponds approxi-
mately to the penetration value at the upper 10% confidence
limit.

57-7886 0- 76 - pt. I - 37
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Appendix C

The Effect of the FCC's Syndicated
Program Exclusivity Regulations
On Cable Television Systems

Under the FCC's 1972 Cable Television Regulations,

cable television systems in the top 100 television markets

are generally permitted to carry all 'local' television

stations and two (or three, in some instances) distant

independent stations.

Programming on the distant independent stations which

is under contract to the local market television stations is

subject to the 'CC's syndicated exclusivity regulations.

When a local-market station requests 'protection' of

its programs under the exclusivity rules, a cable system ~

must 'blackout' the programming on the imported stat Dmns

which is also under contract to the local-market station.

Requests for such protection are known by NCTA to be

in force in new CATV systems in such markets as North Little

Rock, Arkansas (Market #50); Hampton and Newport News,

Virginia (Market #44); Scranton, Pennsylvania (Market #49);

Wauwatosa, Wisconsin (Market #23); Albany, Now York
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(Market #34); Philadelphia, Pennsylvania (Market #4);

-North Syracuse, New York (Market #35).

Some examples of the effect of the exclusivity re-

gulations in these television markets is shown below:

(1) -Scranton, Pa., is located in television Market

#49 (Scranton-Wilkes-Barre, Pa.). There are three

network stations in the market. The cable system in

Scranton imports three distant independent stations.

Due to exclusivity requests from all three market

stations, the cable system is losing 32 percent of all

programming from the three distant independent stations

during the critical 'prime-time' viewing period of

7-10 p.m. nightly -- or the equivalent of a t6tal loss

of one of the three distant stations.

(2) Newport News, Va'., is located in television

market #44 (Norfolk-Hanpton-Newport News-Portsmouth, Va.).

There are three network stations and one independent

station in the market. The cable system in Newport

News imports two distant independent stations.
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At present only one of the four market stations

requests exclusivity protection. Yet, in a recent week,

requests for protection frommthis one station against

one of the imported stations resulted in the 'blackout'

of 21 percent of the full-day programs on the distant

station.

(3) Wauwatosa, Wi., is located in television market

#23 (Milwaukee, Wi.). There are three network stations

and one independent station in the market. The cable

system, presently under construction, will import two

independent stations when it becomes operational.

Although the system is not yet in operation, it has

already received written and verbal requests for syn-

dicated program protection from all four market stations.

The requests require that 62 percent of the daily

programming of one distant station, and 58 percent of

the daily programming of the other distant station be

'blacked out'.
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The devastating effect of the program 'blackouts' is

illustrated in the following three pages.

Pages 5 and 6 represent the Friday, January 24, 1975

schedules of the two Chicago independent television

stations to be imported into Wauwatosa.

Page 7 shows the limited number of programs from the

two stations that would be permitted to be shown by

the cable system. Program titles which must be

'proteSted' are 'Xed' out, and would not be available

to cable subscribers.
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NON NETWORKT PROGRAMS AVAITABI.T FROM CIITCAGO STATIONS

Friday, January 24, 1975

Channel 9 WGN-TV Channel 32 WPLD-TV

6:00 AM Romper Room

6:30 Top O' The Morning

7:00 Ray Rayner

7:30

8:00 Garfield Goose

8:30 Bewitched

9:00 Movie"Light In The Piazza"(2hrs)

9:30

10:00

].0:30

'.1:00 Phil Donahue(60M) Newstalk(Start 10:55AM)

11:30 New Zoo Revue

12:00 Bozo's Circus Popeye

12:30 PM Magilla Gorilla

1:00 Father Knows Best Petticoat Junction

1:30 Love, American Style Green Acres

2:00 I Love Lucy That Girl

2:30 Dealer's Choice Banana Splits

3:00 Flintstones Popeye

3:30 Mickey Mouse Club Little Rascals

4:00 Gilligan's Island Speed Racer
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NON NETWORK PROGRAMS AVAILABLE, FRIOM CIITCAGO STATIONS

Fri.day, Januai'y 24, 1975

Channel 9 WGN-TV Channel 32 WFLD-TV

x4:30 .PM Bugs Bunny Three Stooges

5:00 Hogan's le'roes Batman(60M)

5:30 Bewitched

6:00 Andy Griffith It Takes A lThief(60)

6:30 Dick Van Dyke

'7:00 Movie"Princess and the Pirate"(2hrs) Diamond Head

7:30 Truth or Consequences

8:00 Merv Griffin(90M)

8:30

9:00 FBI(60)

9:30 Travel World

10:00 News Best of Groucho

10:30 Movie"Hurry Sundown"(2hrs45Min) Untouchables (60)

li:00

11:30 Thriller(60)

12:00

12:30 AM

1:00 News(Startl: 15AM)

1:30 Movie(Start 1:45AM)
"Whistling in the Dark" (lhr35M)

2:00

2:3C

3:00 Biography(Start 3:20AM)

Source: TV Guide, Illinois - Wisconsin Edition

57-786 0- 76 - pt. I - 38
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PROGRAMS AVAILA[BTE FOR CARRIAGE FPOM CHICAGO STATIONS

Friday, January 24, 1975

Channel 9 IWGN-TV Channel 32 WFLD-TV

6-00 AM Romper Room
6:30 Top O' The Morning
7:00 Ray Rayner
7:30
8:00 Garfield Goose
8:30 xxxxxxxxxxxxxxxxxxxxx
9:00, xxxxxXxxxxxxxxxxxxxxx
9:30 xxxxxxxxxxxxxxxxxxxxx
10:00 xxxxxxxx:xxxxxxxxxxxx
10:30 xxxxxxxx:Xxxxxxxxxxxx
.1: 00 xxxxxxxxxxxxxxxxxxxxx Newstalk
11:30 xxxxxxxxxxxxxxxxxxx;XX xxxxxxxxxxxxxxxxxxxxxx
12:00 BOZo's Circus xxxxxxxxxxxxxxxxxxxxxx
12:30 xxxxxxxxxxxxxxxxxk:xxx
1:00 xxxxxxxxxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxxx
1:30 Love, American Style 4 Green Acres
2:00 xxxxxxxxxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxX
2:30 xxxxxxxxxxxxxxxxxxxxx Banana Splits
3:00 xxxxxxxxxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxxx
3:30 xxxxxxxxxxxxxxxxxxxxx Little Rascals

00 xxxxxxxxxxxxxxxxxxxxx XXXXXxxXxxxxxxxxxxxxx
';:30 xxxxxxxxxxx:xxxxxxxxx xxxxxxxxxxxxxxxxxxxxxx
5:00 xxxxxxxxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxxx

5:30 xxxxxxxxxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxXX
6:00 Andy Griffith It Takes A Thief
6:30 xxxxxxxxxxxxxxxxxxxx
7:00 Movie"Princess and Pirate" Diamond Head
7:30 Truth or Consequences
8:00 xxxxxxxxxxxxxxxxxxxxxx
8:30 xxxxxxxxxxxxxxxxxxxxxx
9:00 xxxxxxxxxxxxxxxxxxxxx xxxxxxxxxxxxxxxxxxxxxx
9:30 xxxxxxxxxxxxxxxxxxxxx Travel World
3.0:00 News Best of Groucho
10:30 xxxxxxxxxx>:xxxxxxx XXXXXXXXXXXXXXXXXXXXXY

11:00 xxxxxxxxxxxx,:xxxxxxxx xxxxxxxxxxxxxxxxxxxxxX
11:30 xxxxxxxxxxxx.:xxxxxxxx Thriller
12:00 xxxxxxxxxxxxxxxxxxxx
12:30 xxxxxxxxxxxxxxxxxxxxx (end)

, '0.^ ' ,r:ws
1:30 xxxAxxxxxxxxxx.xxxXXXXX
2:00 xxxxxxxxxxxxxxxxxxxxx
2:30 xxxxxxxxxxxx':xxxxxxxx

00 xxxxxxxxxxx::xxxxxxxx
3:30 end)

xx. xxxx No Program Service On The Channel
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AMENDMENT TO H.R. 2223

1. A basic premise of the FCC's restrictions over the

years has been that CATV is somehow engaged in unfair competi-

tion because it doesn't pay for the programsit carries. Once

CATV pays copyright for ove ithe-air signals, this rationale

is destroyed and CATV ought then to get what it pays for.

Thus, the bill should contain language directing the FCC

to eliminate the non-duplication and syndicated exclusivity

rules.

On page 15, line 17, strike out "in" and-all that

follows down through line 23 and insert in lieu thereof

the following:

where the cable system, at least one month before

the date of the secondary transmission, has not

recorded the notice specified vy subsection (d).

(3) A cable system whose secondary transmissions

have been subject to compulsory licensing under

subsection (c) shall not be required to delete

any programming from any signals authorized by

the Federal Communications Commission or lawfully

carried by such system.
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AMENDMENT TO H.R. 2223

2. This amendment would make the fee schedule in

H.R.2223 applicable only to revenues in excess of the first

$25,000 of quarterly gross. It is felt that this initial

S25,000 reflects, on an industry-wide basis, the amount

of revenue earned from the carriage of purely local

signals.

On page 16, line 20, strike out "up to $40,000"

and insert in lieu thereof "totalling more than

$25,000 but not more than $40,000"
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'AMENDMENT TO H.R. 2223

3.. Chapter 8 of H.R.2223 provides for a Copyright

Tribunal, which is a mechanism for periodic review of CATV's

fees. The first readjustment would take effect within 18

months after the Act became law, and then every five years

thereafter. This infinite arbitration provision could

result in a hefty increase in CATV's copyright, fees over

the years. CATV's fee should be set in the bill and not be

subject to change except by, future legislation. This amend-

ment 'deletes CATV fees from those that can be reviewed

periodically by the Copyright Tribunal.

On page 58, line 33, strike out "sections 111 and"

insert in lieu therof "section"

On page 58, line 34, strike out "and" and all that

follows down through "fee" on page 59, line 7.

On page 59 beginning on line 13 strike out "sections

111 and" and insert in lieu thereof "section".

On page 59, line 17, insert "section 115 of"

immediately before "this title".

On page 16 beginning on line 9, strike out the

following:

"irrespective of source and separate statements

of the gross revenues paid to the cable system for
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advertising, leased channels., and cable-casting

for which a per-program or per-channel charge

is made and by subscribers '



592

AMENDMENT TO q.R.2223

4. Although the initial fee schedule is clearly

imposed only on revenues from recurring charges for the

basic cable service, portions of Section 111 and Chapter 8

'raise the spectre of copyright fees also being based in the

future on revenues from other sources. This is clearly

improper since copyright is and will be paid for product

used in such other services as local program origination,

leased channel operations and pay cable. In the event

periodic review of CATV fees remains in the bill, this

amendment will eliminate the above possibility.

On page 59, beginning on line 2, st'rike out

"or the revenue basis in respect to section 111."

On page 59, beginning on line 6, strike out "or

the revenue basis on which the royalty fee shall be

assessed or both.
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AMENDMENT TO H.R.. 2223

5. Chapter 5 of H.R.2223 contains the remedies for

infringement. One special provision gives broadcasters the

right to file copyright infringement suits. This would appear

to cover such things as accidental carriage of programs which

shoul'd have been blacked out by the cable system under the

non-duplication or syndicated exclusivity rules. ,In addition

to the nuisance value of these suits, the statutory damages

and attorney's fees could cause substantial expense. Violations

of the FCC's rules should be brought to the agency, not to the

courts by a broadcaster. Thus, the amendment deletes the

broadcaster's right to sue the cable operator. The true

copyright owner's right to sue for infringement remains intact.

On page 47 strike out line 18 and all that

follows down through line 25.
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AMENDMENT TO H.R.2223

6. Governmental and non-profit translators are

exempt from copyright under section 111 (a) (4) of H.R.2223.

ihis amendment would delete that section.

On page 14, line 18, strike out ";or" and insert

a period in lieu .thereof.

On page 14, strike out line 19 and all that

follows dowh through line 25.
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AeFNDMENT TO H.R.2223

7. There is some language in Se tion 111 which leaves

the cable operator's liability for copyright on leased

channels somewhat ambiguous. It seems clear that a cable

operator is like a common carrier in those situations and

therefore only the lessee should bear copyright liability.

This amendment clarifies a CATV operator's liability for

copyright on leased channels.

On page 14, beginning on line 8, strike out "a

common, contract, or special" and insert in lieu

thereof "any".
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AMENDMENT TO H.R.2223

8. Section 1ll(b) covers the "secondary transmission"

of over-the-air pay TV programs. There is a potential conflict

between this provision and the FCC's rules regarding carriage

of such stations. This amendment insures that no conflict

can occur.

On page 14, line 27, strike out "Notwithstanding

the provisions of" and insert in lieu thereof "Except

as provided in".

On page 14, line 33, before the period insert the

following:

:Provided, however, That such secondary transmission

is not actionable as an act of infringement if the

carriage of the signals comprising the secondary

transmission is required under the rules, regulations,

or authorizations of the Federal Communications

Commission.
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AMENDMENT TO H.R;2223

9. The following amendment cleans up the language

in section 111 (e) relating to the necessarily nonsimultaneous

carriage of television stations. by CATV systems lccated in

Alaska, Hawaii and the various territories and possessions.

On page 17, beginning on line 29, strike out "or"

and all that follows down through line 33 and insert

in lieu thereof ":Provided, however, That a nonsimul-

taneous further transmission by a "cable system" not

located in whole or in part within the boundary of

the forty-eight contiguous States, territories or

possessions of a."
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Mr. KASmEMEIER. Next the Chair would like to call Mr. David O.
Wicks, Jr., representing Becker Communications Associates.

I would observe this Is our second witness, if we take as long with
the second as we did with the first, the energy bill will be completed
before we are.

Mr. Wicks, we welcome you. You have a statement here?
Mr. WICK8. Yes, sir.
Mr. KASTEN3mEIER. Without objection your statement and exhibits

will be received for the record, and you may proceed.

TESTIMONY OF DAVID 0. WICKS, JR., BECKER COMMUNICATIONS
ASSOCIATES

Mr. WICKs. Thank you, sir. I will attempt to be as brief as I can
and refer to the statement at various points.

Mr. Chairman, my name is David WIicks. I am a vice president of
Warburg Paribas Becker, Inc., headquartered in Chicago, Ill. With
me today on my right is Charles W. Petty, of Mayer, Brown & Platt,
counsel for Becker.

Our firm, and its predecessor, A. G. Becker & Co., Inc., has for a
number of years rendered investment banking and other financial
services to members of the CATV industry. During the last 3 years,
Becker and its affiliates have been one of the principal sources of CATV
financing. During this period, I have been primarily responsible for
obtaining debt financing for the large: .nlultiple-system cable television
operators.

In 1973, A. G. Becker organized Becker Communications Associates
as a limited partnership for the purpose of lending to the cable tele-
vision industry in partnershi p with insurance companies, banks, and
other ifistitutional lenders. was instrumental in the formation of
Becker Communications Associates and have a partnership interest in
the firm. I appear here today as a representative of Becker Communi-
cations Associate's, and at the request of the [NCTA] and various
individual CATV operators. However, I wish to point out that the
views I will give are my own and may not be representative of these
various interests.

I will not address myself to the pros and cons of copyright legisla-
tion for the cable industry. Iowever, I wish to make two points with
respect to the impact of H.R. 2223 on the te!ds ision financing as we
see it today.

First, the copyright royalty schedule provided in section I111(d) of
the Bill will have a substantial and adverse effect on the net income
of CATV operators and on their ability to raise additional capital
either in the debt or equity market. An increase in the level of these
fees would have even more severe consequences.

Second, the provision in section 802 of the bill for an adjustment
every few years introduces a serious financial uncertainty and impedes
the industry's ability to obtain both medium- and long-term capital
investment. In our opinion the combined effect of the liability im-
posed by the bill for copyright royalty payments, together with un-
certainty as to the future level of these payments, will operate to
substantially reduce the availability of both debt and equity financing.

As pointed out by the Committee for Economic Development, cable
television is a capital-intensive industry, and our findings certainly
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confirm this point. Exhibit 1 presents data on the nine leading CATV
companies for which such data is publicly available. This group had
total revenues in 1974 of $265 million, and outstanding long-term debt
of $517 million.

By comparison, -Dennis.%fcAlpine,:of the investment banking firm
of Tucker, Anthony & R.-L. Day, in testimony earlier this year before
Senator.Hart's commitee, reported that the nine leading broadcasting
companies generated revenues of $3.6 billion, or about 13 times as
great as the CATV companies, but had long-term debt outstanding of
$573 million, only slightly greater than that of the nine leading CATV
companies.

Put in a different perspective, these CATV companies have approxi-
mately $1.95 of debt per dollar of revenue compared to 16 cents for
the broadcasters.

In ,ach a highly leveraged industry as cable television; what might
be uVsidered small changes in costs can have a major impact on net
income and consequently on the ability to raise additional equity cap-
ital, which in turn provides the base for additional debt financing.

Becker Communications, and its affiliates, are in 'continuing contact
with lenders to the CATY industry and regularly compile statistics
on the availability of debt and equity financing. Within the last several
months, in connection with a report which was submitted to the Fed-
eral Communications Commisbion, we have contacted the leading lend-
ers to the industry and have developed statistics n capital availability
in 1975 and 1976 from 32 commercial banks, 10 intermediate term
lenders, and 34 insurance companies which combined represent the
bulk of the financing for the industry. A copy of this report is at-
tached as exhibit II. Our survey showved the availability of approxi-
mately $185 to $'200 million in each of the next 2 years for the CATV'
industry dependent upon what assumptions are made by the various
lenders as to improved profitability of specific firms within the
industry.

While it is-difficult to accurately project the true capital requirement
of the industry-as pointed out by these institutions--we believe this
level of financing is inadequate to provide for any substantial expan-
s,.n of service or construction of new plant facilities. As a reference
point, under proposed regulations of the Federal Communications
Commission, a large unlmber of cable companies serving the top 100
markets would be required to make substantial expenditures on exist-
ing plant in order to bring their systems in compliance with the Com-
mission's 1972 rules on channel capacity and two-nay communication
capability. The NCTAt has estimated the cost of this upgrade program
tobe approximately $423 million, if completed by the Commission's
deadline of March 1977.

If the cable television business is to raise even a fraction of the
( pital estimated to be necessary before it comes into compliance with
tL . Commission's rules and builds substantial additional capacity, it
must become a profitable inidustry. As Afr. Bradley pointed out, and
as exhibit I shot s, the nine CATV companies lost a total of approxi-
mately $10(.3 nillion in 1974. Obviously, these results must improve
before substantial new capital will be available.

This is not to say that the nine leading companies whose results are
bumnmarized in exhlibit I represent a cross section of the entire industry.
However, the lenders to the industry tend to view the industry m
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terms of the publicly available data for the large firms, and we do not
have any evidence that finanling is more easily obtained by smaller
firms. Indeed, the experience of my firm is that such smaller firms
have greater difficulty in obtaining financing.

In our opinion, the copyright royalty rate provided for by section
111 (d) of the bill; even though it has been said by some to beinominal,
will substantially impede the ability of both the larger publicly owned,
and the smaller privately owned companies to obtain additional in-
vestment capital.

Let me attempt to illustrate the impact of copyright royalty pay-
ments with a specific example. At the present time, the average revenue
per subscriber is in the range of $5 to $6. Assuming a relatively high
level of $6.50 per month, our studies of representative-firms in the in-
dustry show that the level of operating and general and administra-
tive costs have been approximately 62 percent; interest approximately
14 percent, and depreciation approximately 19 percent, leaving a pre-
tax profit of only about 5 percent, or 33 cents in the example.

The imposition of a 21/2-percent royalty rate introduces an addi-
tional cost of 16 cents per month on the $6.50, reducing pre-tax profits
to 2.3 percent, a decline of 50 percent in pre -tax profits. This is an un-
acceptably low return on revenues either for debt or equity financing.

It might be argued, as the questions this morning suggested, that
the fee might be passed on to the cable subscriber and profitability
improved. However, the experience of the industry, as we have seen,
has been that local franchising authorities are reluctant to increase
rates on a timely basis to keep pace with increasing costs, and there are
indications, as we have seen, of market resistance to increased sub-
scriber rates over the currently prevailing levels.

I have alluded to a second concern of those in the business of lend-
ing funds to this industry, and that is the potential for successive in-
creases in the copyright royalty rate during the term of long-term
financing. This could result from action by the copyright royalty tri-
bunal which would be created by section 802 of the bill. The bill sets
no limit on the rate which might be imposed in a future year, thereby,
raising at a minimum the possibility of significant changes in the as-
sumption upon which such financing was arranged. Lenders can be
expected to respond to this uncertainty by increasing their rates, lend-
ing smaller amounts for shorter periods of time, or imposing other less
favorable terms on CATV borrowers. Thus, uncertainty has its own
separate cost to she industry.

In conclusion, Mfr. Chairman, although we are not here to question
the concept of liability for payment of a copyright royalty fee, the
amount of that fee must be viewed in terms c e the impact which it will
have upon the industry's ability to obtain the additional financing
which is essential to its growth and development as a significant com-
munications medium.

Further, the uncertainty created by the open-ended power granted
to the Copyright Royalty Tribunal to adjust that fee in future years
is itself a significant impediment to the industry in obtaining such
financing.

I have not previously mentioned one further aspect of section 802
which is a cause for concern. It is not clear fron. this provision that the
tribunal's power of adjustment would be limited to the amount of the
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fee itself. Section 802 app ars to provide that the tribunal can also
change the revenue basis-on which the royalty fee is assessed, per-
haps even to include services which do not involve copyright issues at
all. We are not certain how broadly thL power might be construed and,
frankly, 1Ir. Chairman, I'm almost afraid to ask, and that of course
is the point, uncertainty has its own cost.

I appreciate the opportunity to appear before this subcommittee.
Do you have-any questions a?

lr. KI(ASTENMEER. Thank you, Mr. Wicks, for a very useful sum-
mation of the financial difficulties of cable television.

Although I observed that you, yourself, and and obviously Becker
Communications have great faith in cable television for you to con-
centrate in investing, financing, you must believe in the future of this
industry.

Mr. WIcKs. I would say that is'a fair statement.
Mr. KASTENMEIER. It appears to be, perhaps like broadcasting, an

industry which would require a great deal of capita. at the outset, but
vhich, if successful, would require less as the years go by. Consequently
early financial statements in terms of the industry would appear to
be not particularly good; but in the londgterm they would be in terms of
showing profit, vwould be much more promising.

Like television itself, like broadcasting which, in a sense if you
compare them, radio broadcasting, two generations old, with tele-
vision, already a generation old, would have less long-term debts than
a relative newcomer, cable itself. But the outlook would not be much
different than for the broadcasting industry, is that correct ?

Mr.-Wiccis. Well, I think there arena number of points in your ques-
tion, sir. I wvant to, point out that I am not as familiar with the othe?
communications industries as I am with cable televisical. But it would
seem to me, one way to answer your question is that a number of the
CATV companies have within their plants television studios, which
L have been told, are on par with the local stations. Therefore, it would
seem to me that the level of expenditures a cable television operatorl
has to go throughl to-deliver signals would be greater in total, as you
pointel out, in the first stages of the industry.

Mr. KAsTENXmRIEn. One other question or observation. Obviously;
as a financial adviser and consultant as far as the industry, is con-
cerned, you are interested in certainty in terms of the risk and cost,
and I would therefore presume that you would want this matter re-
solved one way or the other, rather than for it to be open-ended, for
any sort of potential litigation really lnowing-notwithstianding the
two court suits-not really knowing, ultimately, what the resolution
might be on the question of liability for cable television, is that not
correct?

Mr. WICKS. That is correct, sir. 'When we look at a new company,
we know there are a number of items within the projection which will
be subject to ch ,age; and the more we can reduce the changes, or the
magnitude of ethose chinges, the easier it is for us to structure a loan
that is in keeping with the abilities of the borrower.

pIr. KIASTNmEIyR. Congressman Badillo referred to another pros-
pect, namely that the principle of the viability be established, and you
negotiate from there. Would you not agree that the bill in its present
form already determines a number of questions with some certainty ?

57-780-76--pt. 1-39
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That is toW say, there is a compulsory license; there is a statutory
formula fixed, even though it is subject to the ti'ibunal's discretion
afteir Jul'l1, 1977.

In other words, there are a number of established points which
reduce the unknown character of the liability 'a: eady fixed in this
bill ;is that not true ?

Mr. WICKs. Yes, sir.
Mr. KASTENkMEIR. I yield to the gentleman from Illinois. Mr.

Railsback.
Mr. RAILSBACK. Your exhibit 1 shows shareholder'equity. Is that

the shareholder equity of all of the asset value, or how is that
determined?

'Mr. WICKs. That, sir, is generally from the statement submitted
to the shareholders which is assets less all of the liabilities. Or, to put
it in different form, that would be the portion on the bottom right-
hand portion of the two-page financial statement that is normally
called shareholders' equity; includes the investd' capital and interest.

ifr. RAILSBACK. I notice that Teleprompter and Tele-Communica-
tion§ seem to be major losers, why is th'at?

Mr. WICKs. Major losers, sir, in the case of net income?
Mr. RAILSBACK. As far as return on equity, and revenue are

concerned.
Air. WICKS. Well, certainly on both of them there is a negative

return. I cannot comment, not having detailed knowledge on the two
companies, what the key elements of each of these losses were.

Mr. RAILSBACK. But, you disagree, then, with the National Associa-
tion that you do not agree to the fee schedule that was provided in
the bill. You are not objecting to a copyright liability, but 5'ou object
to that fee schedule; is that correct ?

nMr. WIbKS. No, sir; that is not correct. I am attempting here to
show that there will be an inpact of any level that is iniposed on the
industry; and for purposes of this illustration used the number that
was in the bill.

Mr. RAILSBACK. As I understand it, you are really not objecting to
a liability, are you?

Mr. WrciCs. No, sir. Not being an operator I don't have quite the
same feelings as to whether liability for copyright here is correct. I
am attempting to say that if a liability is imposed, that will have
an impact both to debt provider and equity investor.

Mr. RAILSBACr. That is all I have, Mr. Chairman.
Mr. KIAsTENmEImn. The gentleman from California, Mr. Danielson.
Mr. DANIELSON. Following up Mr. Railsback, my understanding of

this presentation is that you are here to furnish us with a warning that
if copyright liability is imposed, it definitely will result in a financial
burden to these CATV companies which could impair their ability
to obtain financing.

And, two that 'if the tribunal, called for in the bill, is established
and given jurisdiction to regulate this copyright liability, then (1)
the uncertainty of such a liability will again impair the financing
capacity of these companies; and (2) somewhat to the side, the lan-,
guage of the bill does not restrict the tribunal necessarily on just
plain rates. These are really your points.

Afr. WIcKs. I believe so.
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Mr. DA'rNIELSON. In addition to your own current company, which
was formed in 1973, Becker Communications Associates, that is a
successor to a previous organization, A. G. Becker Co., Inc.

Mr. Wicis. No, sir. Warburg Paribas Becker is the successor to
A. G. Becker. Becker Commumcations-is a separate company which
was formed by, in this case, Becker.

Mr. DANIELsoi. 'Well, I guess I inferred incorrectly from your
statement. You mentioned the predecessor A. G. Beeker, and of course
you are talking about Warburg Paribas Becker, Inc.

Mr. WPIcKs. That is correct.
Mr. DANIELSON. You have had 2 years with this later organization.

How long a time were you affiliated with the prior organization?
MIr. WIcKs. W'Vell, I have been with A. G. Becker for 7 years; and

prior to that I was in the financial communlity, a commercial bank.
Mr. DANIELSON. At that time, were you involved in providing financ-

ing for CATV operations ?
M Wr. WICKs. Not as it specialty, no, sir.
Mr. DANIELSON. Your experience, then, in that field goes back 7

years?
:r. WireKs. Well, my general financing goes back approximately

12 years.
Mr. DANIELSON. I am talking about cable.
Mr. WIcKs. Cable 3 years.
Mr. DANIELSON. In that time, has there come to your attention any

instance of a A.ble company becoming insolvent, having to close down
for financial reasons?

Mr. WICKs. I can't answer your question specifically in terms of the
real nature of insolvency and bankruptcy. To the best of my knowledge
there has not been a loss to a debt holder. X think there have been
instances in which the lenderi has had to take action which may, or
may not have impacted on the equity holder; :but that the debt at
some point was repaid, or the loan was put back on a current basis.

Mr. DANIELSON. In the general term of financial failure, they have
survived.

cMr. WICKS. Yes, sir. But I am not a lawyer, so I want to be a little
careful. I think there have been instances in which companies have
filed under the bankruptcy law, or other similar such things for pro-
tection of various interests.

I don't know of any outright absolute failure in which everybody
lost their total investment.

Mr. DANIELSON. But, as a counterpart to that, it is my understanding
of your statement that many of the CATV companies are operating
on a rather thin profit margin.

Mr. WICKs. Yes, sir. I would say that most of the lenders that I
know in this industry are watclhing these companies on a monthly
basis; and as far as the ability to cover interest and principal, some
of them are very tight, especially as we came through last year.

Mr. DANIELSON. The potential impact of copyright royalty liability
and the determination of the liability rate is something, then, which
you feel must be considered most carefully by this committee.

Mr. MWicEs. Yes, sir.
Mr. DANIELSON. You have a comment on page 6 that there seems

to be a reluctance by local franchising agencies to grant increases in
rates on a timely basis. Have you observed that in your experience ?
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Mr. WRICS. Yes, sir. I think the best way to describe that is that the
cable operators today that we have worked with have said that costs
have soared over the last 4 to 5 years. Over a long period of time, the
increases have been coming along. And then, when they got, to the
point where it was necessary, they went before the local council.
Because of the fact that these people do not see that kind of a request
very often it requires a long time for them to go through the pro-
cedures and try and understand the implications. It see'ms to take a
lot longer, perhaps, than with other regulatory units. that might be
more familiar with financial statements.

Mr. DANIELSON. And you cite two articles, indicating that there is
resistance in the market to an increase in rates. That would be apart
from the franchising board.

Mr. WIckS. Yes, sir.
Mr. DANIELSON. YOU have read those articles. I assume; I have not.

Do they seem to be sound, or not ?
Mr. WIcxs. They seem to be sound from my point of view, wstching

my clients preparing their marketing plans; and also in terms of the
projections that we work on together, as to what rate level you can
assume these subscribers ,will be will;ng to pay over a period of time.

Mr. DA.NIELSON. I think we must keep that in mind. T am going to
read that article. Before we impose the copyright liability here, there
certainly has to be an adjustment in the compensation of the cable
systems to make up for that cost.

Mr. WTICKs. It seems to me, some of the resistance is, people reach
4a point beyond which they don't want to pay for something they
beIieve they are already getting for free.

Mr. DANIELSON. Well, that may be inherent ir. the industry. I have
no further questions, thank you very much.

Mr. ICSTENmEIER. The gentleman from California, Mr. Wiggins.
Mr. WIGGINS. Well, I don't want to unduly belabor a rather straight-

forward statement-you make the position quite clear. But I wouldlike
to try to understand the importance of this factor of uncertainty as it
may impact lenders and investors by asking several questions.

It seems to me that lenders and investors have already accepted a
great many hazards in this industry. First of all, they have accepted
the risk that technological changes will render the whole operation
obsolete.

You have accepted the risk of a certain degrta of FCC regulations
which may affect profitability. I think if you accept the risk that the
governmental unit granting the fran:h;sc may revoke it, placing your
borrower out of business absolutely, you accept Ela risk of certain un-
reulated costs, labor, interest charges and normal ot erating expenses,
which have been escalating. You accept th ,risk of taxation, and the
uncertainty implicit in that.

And the question is, can you endure the risk of a r2gulated r .ilty
schedule, or is that going to be the straw that breaks the camel's back.
Now, do you think that is so important that it will be the unacceptable
risk that will cause lenders to reverse their trad:ionai willingnesb to
advance credit for cable operations V

Mr. Wicxs. No, sir, we don't see that as the straw that breaks the
camel's back. I think that the point is the industry is not in ~a strong
position to go to the capital markets. And 1 think the added level of
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uncertainty will have a negative impact on the industry's ability to
continue with those lenders.

There are a great many insurance companies in this country who lend
money to industrial concerns. Out of all those insurance companies--
and I'm sorry I can't tell you what the number is, it must be in the
thousands-there are only 13 who regiilarl review cable television
proposals. .nd of those 13 today less than half will accept, or entertain
a proposal from a cable company. I have been able to follow this
market for some time and it is currently very, very thin.

And this kind of uncertainty gives the finance commitee, if you will,
who reviews these loans, trouble in accepting that these loans can be
made; they would much rather lend to something that -is more certain.

So, it is not thc straw that breaks the camel's back, but it doesn't
help.

Mr. KASTEN3EIER. The gentleman from Massachusetts, Mr. Drinan.
Mr. DRINAN. I wonder, Mr. Wicks, if you think we have the power

to force the local authorities to 'make the new price-16 cents per
month, as you mentioned-a passthrough which is automatically added
to the royalty that they pay, or the fee that they pay every month.

In other words, if it's 16 cents per month, as you suggest, $1.92 per
year, do you think we have the power to say that's a passthrough which
would not, therefore, be adversely affecting the profits of the industry ?

Mr. Wicis. I can't answer the question whether you have the power
to do that. It may be that can be done, but then you get to the point of,
will the consumer, who is currently paying $6, or $7, will he be willing
to continue on this service. He may decide that that is the straw that
broke the camel's back and unhook.

Mr. DRINAN. I'm advising that you overstate your case, in all candor,
$1.92 a year, that is a very small rise, and something that is really in-
expensive, $5, or $6.50 a month. If the passthrough were there, your
argument would crumble, would it not, as to the adverse effect ?

Mr. WIcxs. Well, I agree the 16 cents doesn't seem that large. On
the other hand, there are other fees that are being passed through, plus
the fact that the $6:50 fee may have just been raised from $5, or '5.75.

Mr. DRINAN. Do you think the 21¥ percent royalty rate is in the ball
park, is something that would be acceptable, or do you think that's
inevitable?

Mr. WICxS. I think the 21/2 percent is certainly easier for the industry
to live with than the higher fees that I saw in earlier testimony, a few
years ,igo, of 16 percent, or as we heard this morning, 20-some percent.

Mr. DRINAN. Thank you very much for your testimony. I yield back.
Mr. KAsTENr.rIrFn. The gentleman from New York, Mr. Badillo.
Mr. BADILLO. As I understand your statement, you say you take no

position whether the copyright fee should apply, but you say that if the
present schedule applies, it is beyond the ability of the industry to
bear that; is that correct?

Mr. Wicics. It does have a financial impact, yes sir. I don't say it
is beyond the capability e ! the industry to survive.

M'r. JBADILLO. What do you recommend, if anything ?
Mr. l TCICS. I don't think I'm in a position to represent a level that is

livable. T have not analyzed the industry from that point of view.
MIr. BATnrLo. Well, you have analyzed the industry from the point

of view of its costs. I happen to be a certified public accountant, among
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other things, and I am struck by the fact that the depreciation, accord-
ing to your schedule, is 20 percent. Isn't that unusually high for an
inustry ?
Mr. WICS. I'm not sure I'm qualified to put that in perspective ~o

other industries. I think it is a fairly consistent number fdr this
industry.

Mr. BADILLO. What is the average life of the assets ?
Mr. IWICKS. Well, I think itis quite varied, sir. There may be others

in a better position to answer that question. I know the accounting
practice is, as one might read in the footnote, that there may be 10
different average lives defined.

M[r. BADILLO. But since you said you think they can't pay because
you add up these items and get to a very Small amount, I just wanted
to know how you get to these amounts. Isn't the interest rate of 14 per-
cent very high, and probably matched only by institutions such as
New York City ? [Laughter.]

Mr. WIcxs. Yes, sir, it's high; but this is a very leveraged industry.
Mr. BADILLO. But doesn't that depend on how much you want to in-

vest? If you decide you want to put a certain amount of money into
stock, and you want to borrow money, you can adjust the interest rate,
depending upon how much of an equity you want to put in, and hlow
much you want to borrow. If youwput in a very small investment, and
you borrow 95 percent, then you are going to have a very high interest
rate. If you put in a different kind of investment, then you have a lower
interest rate. Isn't that so ?

M[r. WICKS. Yes, sir, that is accurate; but I don't think it would be
fair to characterize this industry as having the ability to have that
kind of choice. Thu average company in that industry is extremely
small, and the equity--

Mlr. BADILLO. Closely held, too ?
BMr. XWICKS. Very closely held.
Mr. BADILLO. And they can also determine the administrative ex-

penses more closely than one that is not closely held. For example,
62 percent for operating and administrating expenses may have a
small profit, but that may include, if it is a closely held company,
salaries and traveling expenses of the stockholders.

iMr. WICxs. I think in most cases, sir, the stockholders are the man-
ager-owners, and probably don't pay themselves much of a salary. I
would say that most of the expenses in there are fairly fixed.

Mr. BADILLO. Well, isn't that, then, the reason why-obviously we
can't examine the books, and I'm not here to be a certified public
accountant. If you cannot, as someone who is concerned with tile indus-
try, if you cannot even make a recommendation, isn't that the reason
why maybe, instead of having a fee altogether, fee schedule altogether,
the entire thing should be left with the tribunmal, and let the tribunal
examine the books and determine whether the 14 percent interest
rate is proper, or is just really under-financing of the company; and
determine how the life of the assets is to be spread out, so that the
depreciation can be computed, and determine whether the salaries are
proper.

Isn't really a tribunal which can study the financial condition of
these companies the best form to reach a conclusion, since even you,
who have been in the industry foi such a long time, cannot make a
recommendation to this Comrmittee?
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Mr. WicxsI. Well, sir, I think from my point of view, there is-more
certainty setting up a number in a schedule, than there is leaving this
to a tribunal.

Mr. BADILLO. But you can't make a recommendation, so, how are we
supposed to get to an amount? I

Mr. WIors. Well, I don't think it would be proper for me to make
that determination.

Mr. BADILLO. lNo further questions.
Mr. KASTENrEIER. The gentleman from New York, Mr. Pattisoii.
Mr. PATrISOx. I have no questions.
Mr. ILC8TENnr-EIR. That concludes the questions. Mr. Wicks, we ap-

preciate your appearance here this morning.
[The prepared statement of Mr. David WTicks and exhibits follow:]

STATEMENT OF DAVID O. WVICKS, Jn.,. BECKER CO0MUNICATIONS ASSOCIATES

My name is David Wicks. I am a Vice President of Warbuig Paribas Becker
Inc., headquartered in Chicago, Illinois. Our firm, and its predecessor, A. G.
Becker and Co., Incorporatea, has for a number of years, rendered investment
banking and other financial services to members of the CATV industry. During
the last three years, Becker and its affiliates have been one of the principal
sources of .CATV financing. During this period, I have been primarily responsible
for obtaining debt financing for the larger multiple system cable television
operators.

In 1973, A. G. Becker organized Becker Communications Associates as a
limited partnership for the purpose of lending to the cable television industry
in partnership with insurarnce companies, banks and other institutional lenders.
I was instrumental in the formation of Becker Communications Associates and
have a partnership interest in the firm. I appear here today as a representative of
Becker Communications Associates.

I will not address myself to the pros and cons of copyright legislation for the
cable industry. However, I wish to make two points with respect to the impact
of H.R. 2223 on cable television financing as we see it today. First, the copyright
royalty schedule provided in section 111(d) of the Bill will have a substantial
and adverse effect on the net income of CATV operators and on their ability to
raise additional capital either in the debt or equity market. An increase in the
level of these fees would have even more severe conisequences.

Second, the provision in section 802 of the Bill for an adjustment in the royalty
rates after July 1, 1977, tLad during calendar year 1984 and in each subsequent
fifth calendar year thereafter, introduces a serious financing uncertainty which
will impede the industry's ability to obtain both medium and long term capital
investment. In our opinion, the combined effect of the liability imposed by the
Bill for copyright royalty payments together with uncertainty as to the future
level of these payments will operate-to substantially reduce the availability of
both debt and equity financing.

It is recognized that cable television is a capital intensive industry. In its report
entitled, "Broadcasting and Cable Television: Policies for Diversity and Change,"
the Committee for Economic Development notes that the future development of
cable television will be determined in great measure by the availability and cost
of capital. Yet, the Report continues: "Because of the economic and regulatory
climate, venture capital is presently In very short supply. These difficulties are
compounded by the fact that the construction of the cable system requires a very
heavy initial investment. Furthermore, the return in the early years is slow. It
may be 10 years or more before an investor realizes substantial profit."

Our findings confirm this point. Exhibit I presents data on the nine leading
CATV companies for which such data is publicly available. This group had total
revenues in 1974 of $265.5 Million and outstanding long-term debt of $517 Million.
By comparison, Dennis McAlpine of the investment banking firm of Tucker,
Anthony & R. L. Day, in testimony on May 22, 1975, before the Senate Anti-Trust
Subcommittee chaired by Senator Hart, reported that the nine leading broadcast-
lng companies generated revenues of $3.6 Billion, about 13 times as great, but bnd
long-term debt outstanding of $573 Million, only slightly greater than that of
the nine leading CATV companies. Stated another way, the CATV companies
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had approximately $1.95 of debt per dollar of revenue as compared to 16 cents
for the broadcasters.

In such a highly leveraged industry as cable television, what might be consid-
ered small changes in costs can have a major impact on net income and conse-
luefitly o6i tHe ability to raise additional equity capital, which in turn provides
the base for additional debt financing.

Becker cCommunications, and its affiliates, are in contiinuing contact with
lenders to the CATV industry and regularly compile statistics.on the availability
of debt and equity financing. Within the last several months, in connection
with a report which was submitted to the Federal Communications Commission,
we have contacted the leading lenders to the industry and' have developed statis-
tics on capital availability in 1975 and 1976 from 32 commercial banks, 10 inter-
mediate term lenders and 34 insurance companies.

The lenders included in this survey have provided a substantial portion of the
total available debt financing for CATV construction and operation. Accordingly,
their projections as to future financing plans provide the best and most authorita-
tive indication of expansion prospects for the cable television industry. A copy
of this report is attached as Exhibit II. Our survey showed the availability of
approximately $185 to $200 Miillion in each of the next two years, dependent upon
what assumptions are made as to improved profitability of specific firms within
the industry

While it is difficult to accurately project the true capital requirements of the
CATV industry over this time frame, we believe this level of financing is inade-
quate to provide for any substantial expansion of service or construction of new
plant facility. As a reference point, under Proposed Regulations of the Federal
Communications Commission, a large number of cable companies serving the
top 100 markets would be required to make substantial expenditures on existing
plant in order to bring their systems in compliance with the Commission's 1972
Rules on channel capacity and two-way communication capability. The n-
tional Cable'Television Association has estimated the coat of this upgrade pro-
gram to be approximately $423 Million, if completed by the Commission's dead-
line of March 31, 1977.

If the cable television business is to raise even a fraction of the capital esti-
mated to be necessary before it comes into compliance with the Commission's rules
and builds substantial additional capacity, it must become a profitable industry.
Exhibit I shows, however, that the nine leading CATV companies lost a total
of approximately $16.3 million in 1974. Obviously, these results must improve
bef6re substantial new capital will become available.

This is not to say that the nine leading c)mapanies whose results are summarized
in Exhibit I represent a cross section of the entire industry. Most CAT\ operators
are small privately owned firms. However lenders generally Lend to viesw the
industry in terms of the publicly available data for the large firms and we do not
have any evidence that financing is more easily obtained by smaller firms. Indeed,
the experience of Becker Communications Assock.tes is that such smaller firms
have greater difficulty obtaining financing.

In our opinion, the copyright royalty rate provided for by section 111(d) of
the Bill, even though it has been said to be a nominal rate by some, will substanti-
ally impede the ability of both the larger publicly owned and the smaller privately
owned companies to obtain additional invested capital.

Let me illustrate the impact of copyright royalty payments by a specific example
which is applicable to both large and small operators. At the present time, the
average revenue per subscriber is in the range of $5 to $6. Assuming a relatively
.high level of $6.50 per month, our studies of representative firms in the industry
show that the level of operating and general and administrative costs have been
approximately 62 percent, interest approximately 14 percent, and depreciation
approximately 19 percent, leaving a pre-tax profit of about 5 percent, or 33 cents
in our examplc of a monthly subscription rate of $0.50. The imposition of a 2Y.%
percent royalty rate introduces an additional cost of 16 cents per n.onth, reducing
pre-tat profits to 2.3 percent, a decline of 50 percent in pre-tax profits. This is an
unacceptably low return on revenues either for debt or equity financing purposes.

It might be argued that a fee of this magnitude can be passed on to the cable
subscriber and profitability improved. However, the experience of the industry
has been that local franchising authorities are reluctant to increase rates on a
timely basis to keep pace with increasing costs and both the Committee on Eco-
nomic Dev'lopment and a leading economic consultant to the industry have found
indications of market resistance to increased subscriber rates over the currently
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prevailing levels. (See Mitchell and Smiley, Cable Cities and Copyrights. 5 The
Bell Journal of Economics and Management Science 235 (Spring, 1974). Com-
mittee on Economic Development, Broadcasting in Cable Television: Policies for
Diversity and Change (1975).)

I have alluded to a second concern of those in the business of lending funds to
this industry and otherwise arranging financing, and that is the potential for suc-
cessive increases in the copyright royalty rate during, the term of long-tormr
financing. This could result from action by the Copyright Royalty Tribunal which
would be created by section 802 of the Bill. The Bi". sets no limit on the rate
which might be imposed in a future year, thereby raising at a minimum the pos-
sibility of significant changes in the assumptions upon which such financing was
arranged. Lenders can be expected to respond to this uncertainty by increasing
their rates, lending smaller amounts for shorter periods of time or imposing other
less favorable terms on CATV borrowers. Thus, uncertainty has its own separate
cost to the industry.

In conclusion, Mr. Chairman, although we are not here to question the con-
cept of liability for payment of a copyright royalty fee, the amount of that fee
must be viewed in terms of the impact which it will have upon the industry's
ability to obtain the additional financing which is essential to its growth and de-
velopment as a significant communications medium. Further, the uncertainty
created by the open-ended power granted by section 802 to the Cop-rigLt Royalty
Tribunal to adjust that fee in future years is itself a significant .npediment to
the industry in obtaining such financing.

I have not previously mentioned one further aspect of section 802 which is a
cause for concern. It is not clear from this provision that the tribunal's power of
adj astment would be limited to the amount of the fee itself. Section 802 appears
to provide that the tribunal can also change the revenue basis on which the roy-
alty fee is assessed, perhaps even to include services which do not in olve copy-
right issues at all. We are not certain how broadly this power might be construed
and that, of course, is the point. Uncertainty has its own costs.

I appreciate the opportunity to appear before this Subcommittee to present
our views on the impact of H.R. 2223 on cable television financing. I v ill be happy
to respond to your questions.
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EXHIBIT II

BEFORE THE FEDERAL COMMUNICATIONS CMoM2ISSION', WAiSHINGTON, D.C.

(Docket No. 20363)

In the Matter of: Amendment of part 76 of the Conmnission's Rules and Regula-
tionls relative to postponing or calcelling the March 31, 1977 date by which
major market cable television 8systems existing prior to March 31, 1972, must
be in compliance woith section 76251 ( a) (1)- (a) (8)

COMMENTS OF WARBURG PARIBAS BnECKE, INC.

In connection with the above-referenced Notice of Proposed Rulemaking solic-
iting comments on the March 31, 1977 deadline for compliance with the provi-
sions of Section 76.251(a) (1)-(a) (8) of the Commission Rules, The Becker
and Warburg-Paribas Group, Inc., by its Attorneys, hereby records with the
Commission, its following findings of available Capital Financing for the CATV
Industry, particularly concerning funds available for so called system "rebuild".

The Becker and Warburg-Paribas Group, Inc. ("'BWPG") and its predecessor,
A. G. Becker & Co. Incorporated, has over 80 years of experience in the field of
investment banking. Its activities include the granting and distribution of debt
issues, the evaluation of debt and security issues for public and private clients.
The firm is a member of the New York, American, Mid-West and Pacific Stock
Exchanges, as well as the Chicago Board of Options Exchange and numerous
regional stock exchanges. BWPG engages in international investment banking
through its European partners, S. G. Warburg & Co. London and Cle Financiere
de Paris and des Pays Bas in Paris. Further, Becker Communications Associates
("BCA") is an active lender to the CATV industry with approximately $20
million in loans and commitments outstanding and BCA and Warburg Paribas
Becker ("WPB") (a wholly-owned, subsidiary of BWPG which handles the
corporate finance activities of BWPG) have five officers who specialize in CATV.

In connection with their corporate finance activities in CATV, the Becker
groups are in continuing contact with the lenders to the Industry and regularly
compile statistics on the lending activities to the Industry In order to provide
the Commission with statistics on the available capital to the Industry, particu-
larly as it might relate to the capital requirements imposed by 76,251, they have,
within the last several weeks contacted the leading lenders to the industry and
have developed statistics on capital availability in 1975 and 1976. The data sup-
plied herein, therefor, is extremely current.

As a basis for this study, WPB personnel contacted by phone or in person or
compiled data from its files on 32 commercial banks, ten intermediate term
lenders and 34 insurance companies. For many reasons, including the fact that
ninny companies would not make' their figures public, (being prohibited in cer-
tain instances from doing so by contractual obligations) available financing facili-
ties from the equipment suppliers to the Industry or from equipment leasing
companies are not included. The bulk of the contacts ;ith the sampled lenders
occurred in the months of January and February 1975. We believe it to be as
complete a study as has been done to date and certainly the only study which has
been done to our knowledge on this aspect of the CATV lending situation.

As shown in Chart 1, the lender groups had loans outstanding to CATV com-
panies at December 31, 1974 of approximately $1 billion. This group anticipates
lending approximately a further $185 million to the industry in 1975 with a range
of $S60 million to $74 million if the economy and available cash flow should
change appreciably for the better or worse.

Impacting significantly on these general projections will be the level of deficit
financing by the Federal Government. As demonstrated in 1974, during periods of
tightening of available funds, OATV eompanies find it proportionatelvy more
difficult to get commitments for financing. Further, the emphasis of many com-
mercial banks is to shorten the maturity of their loans which has the effect of
pnalilig construction loans to new CATV systems difficult to justify econnomically.

The institutions expect to lend slightly more funds in 1976 based, in part, on
an expected improvement in the overall economy and a continued em'phasis on
improving reported profits within the major CA TV companies.

The projections for 1975 and 1976 are generally speculation or guesstimateq on
the part of most institutions since they generall;. react to loan proposals rather
than actively seeking loans. However, the most accurate predictions come from
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the intermediate lenders since the bulk of these institutions have CATV specialist
units and have specific CATV loan budgets for 1975 and 1976. In the same vein,
the least accurate prediction comes from the banks since few have CATV special-
ists and a number of banks make loans to the industry through more than one
lending unit or division. Finally, the widest range in the prediction comes from
the insurance companies and this is a function of demand, credit and rate. Gen-
erally, CATV will be competing in insurance companies with an investment policy
to upgrade their placement activities to A or Baa quality and most CATV bor-
rowers could not qualify for such credit ratings.

Of particular importance to the review of the 1977 deadline; virtually no lender
surveyed felt that they were in a position to help fund a significant portion of
the more 'han $400 million required capital projected by the ("NCTA") to
bring systems into compliance. Adversely impacting on the ability or desire of
these institutions to supply such funds is the fact that most CATV borrowvers
are now judged by lenders to be fully leveraged based on their current subscriber
and cash flow levels. Accordingly, new credit extensions must be based on pro-
jected increases in subscriber levels, additional revenue producing services and/
or other cash flow generating sources not for replacement of equipment The.pro-
Jections of available financing in Chart 1 are for new builds or extensions to
existing systems, refinancing of existing systems to longer maturities and/or
acquisition loans. The basic assumption of the lenders is that the proceeds of
their loan will be used to build plant in front of potential subscribers at a low
enough cost that the actual operating cash flow will be sufficient to amortize their
loan over a fixed period at a given interest rate.

Speciflc examples of lend2r comments might be helpful. First, a number of
insurance companies who lend to one of the top 10 public CAT\V Multiple Systems
Operator companies ("MSO's") have iformed the president of that MISO, that
in their judgment the company is fully leveraged and that they will not be able
to lend any funds for 1977 compliance without an increase in unleveraged sub-
scribers, an increase in cash flow and/or an increase in revenue producing
services. Second, a mid-west bank reported that they had found that they could
not lend as much as their borrowers requested when compliance was a factor
because many of the rules did not have an ecvnomic justification-that is insuffi-
cient potential revenue to cover the costs. Finally, an intermediate lender reported
that they were concerned about their ability to continue serving their CATY
clients because these clients were being forced to borrow additional funds to
comply with 1977 when the lender actually needed to see these same clients
reduce their outstanding balances in accordance with their note agreement.

An example of the impact in increased cost on the debt capacity of a .ystem
might be the following. Assuming a system in a 100,000 home community at an
industry standard of 100 homes per mile and an average cost of overhead plant
of $7,000 per mile, the plant cost wolld be $7,000,000.00. Assuming the franchise
holder borrowed this sum and achieved 30% penetration of the 100,000 homes, he
would have debt per subscriber of $233. The ability tou borrow on this system will
lie shown by the following. Assuming a 10 year loan at 10% interest and a $6.00
monthly subscriber rate with operating costs of 40% resulting in an operating
monthly cash flow level of $3.50 would amortize $266 of debt per subscriber.
(Source: Bond Tables based on $3.50 available cash flow 10 year maturity and
10% interest). Based on current standards, this wonlld be a very difficult loan
to finance as most lenders would want to have a me gin of safety greater than
the $33 difference between $266 and $233. Consequently, mobt lenders would
probably not loan more than $200 per subscriber.

If for FCC rule compliance purposes the franchise holder is in the same situation
and had to increase his costs per mile from $7,000 to $8,000 with all other factors
held constant, the debt per subscriber would become $267. Assuming that thisi
increased cost would not result in increased subscribers so the monthly cash flow
would be held constant and support $266 of debt, the franchise holder would not be
alle to borrow sufficient funds. For purposes of this analysis, we lave not
cnngidered the infuslon of equity capital from the franchise holder as this would
be offset in part by the need to borrow the initial operating losses.

In summary, based upon WPB's survey of traditional lenders to the CATV
iillustry, it does not appear that these sources will be able to fund any meaningful
portion of the capital requirement generated by the 1977 rebuild requirements.
We therefore urge the Commission to suspend the 1977 compliance date. Absent
such a suspension, capital investment, if available at all, will be needlessly
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diverted from construction of new systems and the attainment of a subscriber
and revenue Lase needed to support the gruwth and develupment of the industry.

Respectfully submitted,
*WARBURG PARInAS IBECKER, INC.

By JoIIN D. MA'rInEws
JoHN I. DAVIS

It8 Attorneys.

SUMMARY OF PROJECTED AVAILABLE DEBT FUNDS FOR THE CABLE TELEVISION INDUSTRY
IN 1975 AND 1976

[Dollar amounts in millionsi

Projected funding in 1975
Number of Outstandings
institutions at Dec. 31 Most

surveyed 1974 High Low probable

1. 1975:
Commercial banks ..................... 32 $623 $189 $44 $100
Intermediate lenders --....... 10 104 90 25 44
Insurance companies ................. 34 302 81 5 41

Totai ..................-...... 76 1,029 360 74 185

Number of Projected funding in 1976
institutions

surveyed High Low Most probable

2. 1976:
Commercial banks ...... -.......... 32 $236 $90 $144
Intermediate lenders ..... ..... ..... 10 139 47 69
Insurance companies ..-......... 34 130 34 81

Total ..- ........................... 76 505 171 294

Mr. KAsTENEIrER. Our next witness this morning is Mr. Robert
Cooper, Executive Secretary of Community Antenna Television As-
sociation. Mlr. Cooper, you have a statement. You may proceed, and
perhaps you Would like to intloduce your associates.

TESTIMONY OF ROBERT COOPER, EXECUTIVE SECRETARY OF
COMIUNITY ANTTENA TELEVISION ASSOCIATION

.Mr. COOPEr. Mr. Chairman, I would like to introduce the gentlemen
here with me. The gentleman on my left is M[r. Peter .Athanas, general
manager of Southern Wisconsin Cable. The gentleman on my right is
TMr. kyle Moore, the president of the Oklahoma City CATV Associa-
tion. The gentleman on my near left is 3ir. Richard L. Brown, the
general counsel for CATA.

1Mr. Chairman and members of the subcomnmittee, I am Robert
Cooper, executive director of CATA.

CATA, or the Community Antenna Television Association is a trade
association organized in 197'3 that today has as members some 400
CATV systems throughout the United States. Originally organized to
focus on proposed copyright legislation, C.T. has broadened its
membership and scope of activities to include such matters as par-
ticipating in FCC proceedings. Generally stated, CATA's philosophy
recognizes that the roots of CATV lie within the community-hence
our name, a name abandoned in the 1960's by the NCTA.

We are not here to pull punches or present diplomatic truths, we
are here to present real truths, nor will we play a lengthy numbers
game. You should know, I believe, however, that there are by our comnt
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some 25 state and regional-associations that have voted against the
NCTA position that was previously testified to. I think you can count
by the fingers of one hand the remaining State and regional associa-
tions that still give unqualified support to the NCTA position.

Furthermore, the Pennsylvania State Association and the NCT.A's
largest single member company, TelePrompter, have requested and
received time on their own to present views contrary to NCTA. Tele-
Prompter and the Pennsylvania systems, it might be noted, serve some
2 million homes between them, which is approximately 20 percent of
the entire cable industry. Now, these statistics reveal only conclusions,
not reasons; and that is perhaps what we will address in our testimony,
too.

We submit that the only reason CATVr copyright presently has
any support is not because the copyright-suppolrting splinter of the
industry believes that CATV should pay, but bec else, as you can deter-
mine from testimony before you, it is politically expedient to do so and
because of something called the Consensus Agreement, The NCTA,
NAB, and MfPAA can try to explain the agreement to you. For our
part, we will concentrate on the merits as we see them, of the copyright
issue.

CATA. is here today because its membership does not believe that
the motion picture industry is entitled to place its hands in the pockets
of CATV operators or CATV subscribers. We reject the joint copy-
right position of NCTA, NAB, MPAA, that CATV owes something
called "'reasonable copyright."

The imposition of copyright on CATV is, in part, a tax--if you
will allow the word-on the viewing public. We also believe it to be a
deception to an American television-viewing public which has been
told time and time again of the benevolence of broadcasters and broad-
casters who delivered "free television."

As we all know, it is not a free system-it is an advertiser-supported
system which means we all pay once for the programs we watch by pay-
ing higher prices for television-advertised products. Additionally, ap-
proximately 10 million households must also pay a second time by
subscribing to CATV. Now, through copyright legislatioh, 10 mVillion-
plus cable homes will be asked to pay yet a third time.

Remember that probably CATV would have never come into exist-
ence if the FCC had fastidiously followed the Coigressional imandate
of Section One of the Communications Act "to make available, so far as
possible to all the people of the United States, a rapid, effic'ent, nation-
wide ana world-wide wire and radiocommunications service."

Yet, in our view, solne 25 years after the FCC commenced fumbling
with television allocations, 2 million households, or 3 percent of all
homes, receive absolutely no over-the-air television signals today. In
fact, it is estimated that over 3 million homes, or some 15 percent of the
total population, still do not receive the three national network signals
off the air. It is CATV, however, that over the last 25 years has filled
gaps in the FCC s allocation voids and, incidentally, lent a boost to your
congressionally passed all channel receiver law.

It is antithetical, then, to your Communications Act purposes to
saddle CATV, and through it the American telievision-viewing public
with a tax for the privilege of watching.

Now, copyright is a creation of the legislature undeir a constitu-
tionally delegated power. Also under the Constitution, you have spe-
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cifically been delegated power to make laws affecting interstate com-
merce and have done so vis-a-vis broadcasting by passage of the
Communications Act. Today, the Communications Act and Copy-
right Act are in a state of apparent tension. I say "4apparent"
because the program suppliers would have you believe that the
main purpose of copyright is to give authors money so that they
will have incentive to write. This is simply not true. Copyright is
not to reward authors, but to insure that creative works find their way
to the public. The Supreme Court has pointed that out in economic
terms, pointing out that copyright grants are made in "the connection
that encouragement of individual effort by personal gain is the best
wavy to advance public welfare."

Thus, the tension dissolves when it is realized that Congress has
also established a Communications act and created the FCC to fulfill
similar, if not identical, purposes. Those purposes being to secure the
general benefits of radio and television programing to all the people
of the JUnited States and to encourage their larger and more effective
use in the public interest.

In these stated purposes it is inconceivable that the FCC's owr.
general counsel could testify before you that CATV should pay just
because the argument has been around for a long time. The FCC's .Mr.
Hardy desires to see resolution of this issue merely for the sake of
resolution. HIis desire can be accommodated just as well by deleting
CATV from this bill.

There are other voices in and out of the CATV industry who say
that "the copyright issue must be solved-it must be put behind us
because until it is laid to rest, the investment community will not
advance the capital required by cable to expand and grow.;'

We have no quarrel whatsoever with this line of reasoning, except
when it is expanded to the illogical conclusion that the industry sbould
simply pay copyright merely to expedite the removal of this uncer-
tainty. Clearly, CATV's future is better served by the removal of
CATV from copyright legislation.

And then there are voices in our industry who say, "We can afford
to pay" with remarks like "What is one or two, or two and-a-half
percent of our gross ?" Well, let me tell you what it is.

In December 1973, CATA, at the specific request of Senator John
McClellan prepared an economic study of more than 250 CATV sys-
tems, ranging upward in size to 5,800 subscribers. In that study, which
we will submit for the record, CATA found, for example, that for
i percent of gross proceeds to copyright a system of 1,000 to 1,500
subscribers we would experience a reduction of net reienues of 13.8
percent. This happens to be the equivalent, then, of 1 percent of
gross. 13.801 is the number.

Frankly, the industry cannot afford to pay that, and that is the truth.
KNow, lest this be considered solely as a flat dollar exemption, such
as the $100,000, which has been kicked around prior to my testimony,
it is not. Copyright will also adversely affect larger systems, including
multiple-owned systems.

WVe also regard as fundamental considerations the following ques-
tions which should be asked of every proponent of copyright liability
for CATV:

1. Why should this industry pay ?
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2. Who will really pay ? And,
3. Who will receive. the paymen.ts?
Consider this, there are hundreds of thousands of 1,ospital rooms

around this country, offering television service at a price. Patients
rent a television set and the set supplier, the hospital, and maintenance
man all profit. The rates are as high as $3 a day, nationally, according
to the hospital association. This is an unmolested industry, hospital
television, IIOTV, possibly with gross revenues exceeding cable. Why
are they not in the copyright bill? Simply because, providing the
service of facilitating television viewing is their job. The Supreme
Coart has twice held that the same rationale applies to CATV, and
these cases of the Supreme Court are excevdingly instructive. First, one
must lay aside the program-supplier-sponsored misconception that the
cases are irrelevant-relevant, pardon me, because they dealt only with
the 1909 Copyright Act. Of course, the Supreme Court was dealing
with the 1909 Copyright Act, but the decision was made "with due
regard to changing technology"; that is not based on 1909 concepts.
In fact, the Court held:

"Mere quantative contribution cannot be the proper test to deter-
mine copyright liability in the context of television broadcasting. If
it, were, many people who make large contributions to television view-
ing might find themselves liable for copyright infringement-not only
the apartment houseowner who erects a common antenna for his ten
ants, but the shopkeeper who sells or rents television sets, and, indeed,
every television set manufacturer. Rathei, resolution of the issue 'be-
fore us depends upon a determination of function that CATV plays
in the total process of television broadcasting and reception.'

The Court reasoned that television viewing was a combined ac-
tivity, a combined activity of broadcasters and viewers. Broadcasters
perform, viewers do not. Broadcasters are active performers, viewers
passive beneficiaries. CATV "falls on the viewer's side of the line."

The Court concluded as a matter of separation of powers-not as
a matter of copyright policy- -that the job of accommodating "various
competing considerations of copyright, communications, and anti-
trust" belonged to Congress. The Court did not intend that Congress,
in fact, adopt CATV copyright liability.

Then came TelePrompter-CBS, where the Court was faced with
microwaved, long-distance signal importation-more than 450 miles-
by CATV systems that also originated their own programs, also sold
local advertising, and also interconnected with other systems. The
Court found no copyright significance to these auxiliary activities and
found that the distance the signals traveled did not "alter the function
that CATV performs for its subscribers." In fact, the Court stated:

The reception and rechanneling of these signals for simultaneous viewing is
essentially a viewer function, irrespective of the.distance between the broadcast-
ing station and the ultimate viewer.

3Mr. Chairman and members of this committee, when a television sta-
tion broadcasts, the broadcast is in the public domain. The Supreme
Court characterization of what CATV does is as true today as it
wvas when the Court made its decision. What CATV does--its viewer
function-is not altered by the words of the 1909 act, or IH.R. 2223.

Those advocating CATV liability have a high burden of persua-
sion because CATV does fulfill Communications act goals by making
television more widely m_;ailable, or often available for the first time.
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It is a viewer-oriented miedium, as are tralnslt., ..,master antennae,
rooftop antennae, and television sets themselvea F.one of these enti-
ties are prospectively liable for copyright un,' : your bill, and none
should be, for they are all part of the process .-' nationwide dissemi-
nation of programing that you have legislated in the Communica-
tions Act.

In fact, in TelePrompter-CBS, the copyright holders argued that
CATV prerelease of programs would dilute the profitability of re-
runs and other syndicated properties, thus removing incentive to pro-
duce television programs. The court rejected this argument. It
recognized that the appropriate nexus was missing, that is, copyright
holders do not receive money from the ultimate user-the television
viewer-the money comes from the advertisers.

In fact, the Court recognized that the distant signal carriage does
not interfere with the "copyright holders' means of extracting recom-
pense for their creativity and labor"; and that, in fact, CATV provides
a larger viewing market to the benefit of both the advertiser and the
copyright holder." ' i

We submit that CATV should not pay because CATV does not owe.
This leads to the question of who would really pay, were this bill to

become law. Well, there is no doubt that your imposition of copy-
right on CATV would be, at least in part, a consumer tax on televi-
sion viewing. Must'the cable viewer himself pay it? It could stop at
the cable coqmpan, as it was pointed out, but it will not because there
are no free lunches in this world.

Is 'it a large amount? At the national' average, $6 per home. You.
have all the figures before you. The copyright bite works out to $1.80
per'home per year for the 2.5-percent rate, which is irrespective of the
number of signals carried.

In the seven congressional districts of this committee, there are ap-
proximately 73,000 cable homes. Under this bill, these 73,000 homes
could pay to copyright holders up to $131,400 this year.

So, do the television viewers care? CATA has already received
more than 200 community resolutions opposing this vie ving tax, from
cities as diverse as Eau Claire, Wis. and Granville Village, N.'Y.

These resolutions from municipalities will be : 2)lied for the record.
Further, the U.S. Conference of Mayors and the League of Cities has
also adopted a joint resolution in 1974, unanimously opposing the in-
clusion of CATV in the copyright bill. The message, I believe, is that
the constituents are concerned about higher CATV charges that will
result from copyright legislation.

The third question concerns to whom copyright payments would be
made. Mr, Jack Valenti, president of the MPAA, told Senator
McClellan's committee on the Judiciary on August 1, 1973, that he
also represents something called the Committee of Copyright Owners,
composed of eight independent suppliers of topyrighted television
programs, which are listed in my text. Mr. Valenti testified:

The programs supplied by members of CCO to stations, and thereby to cable
systems, constitute by far the largest part of all copyright programs carried by
television and cable.

In a CATA study of programs broadcast in New York City durina
a recent week in the month of March we found that 46 percent of all
copyright-on-file evening programs on CBS ace 'l. fact owned by those
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eight CCO firms; similarly, 32 percent for NB]C, and 17 percent for
ABC.

Finally, we also checked movie copyrights on file for that -week in
March of this spring and it was reflected that 51 of the 68 movies-60
percent-were owned ?- one of these eight firms. Clearly, Mr. Valenti
is correct about his employer's position.

But, to make the analysis and our point more clear, please consider
that the largest copyright owner of the big eight- MCA---had gross
revenues in 1974 of $641 million, a third more than not the largest cable
company, but all cable companies; the whole cable industry.

Given the current 'state of economic affairs in our cable industry, we
are indeed saddened that we were not the first in thinking of a relief
act for our industry, a royalty from program suppliers to CATV for
aiding viewers to see their programs. Program suppliers, we feel,
clearly can afford to pay.

Thankyou.
Mr. KsBTENMEmTR. Before yielding to Mr. Pattison I just have a

clarifying question. In terms of constituent members, does CATA
differ from NCTA?

Mr. CooPEm. You mean is there an overlapping of membership?
Mr. KASTENMEIE Are the operators moie or less, characteristically,

the same, as far as size?
Mr. Co0PER. I have never seen an analysis of that, I can give you an

expression from my own experience. The impression would be, "No."
Typically, our operators tend to be smaller and dependent in the sense
that they probably own a couple of systems as opposed to multiple
systems.

Mr. KASTENMER. They tend to be smaller iL terms of operations
Mr. CooPER. They tend to be smaller in terms of operations. and in

terms of subscribers, the area they serve. They are more rural, as a
consequence.

Mr. KASTEN I P.. Does the type of retransmission that they engage
in, would that be substantially different fom NCTA members}

Mr. CooPER. I don't think substantially, no, sir.
~Mr. IKAsENmEIES . One other question. Does the view of your organi-

zation differ from the ad hoc committee on cable television't
Mr. Coorzr. I am not aware of any significant difference, no, sir.
Mr. KASTENmEER. I yield to the gentleman from NTew York, Mr.

Pattison.
Mr. PTrsoN. I just want to thank Mr. Cooper for his statement; it

certainly provides us with the other side of the coin, and gives us a real
different philosophical point of view that . j obviously have to con-
sider. I have no questions about the statement.

5Mr. XAsTENIE. R. The gentleman from Massachusetts, Mr. Drinan.
Ir. DRINAN. Just one question, Mr. Cooper. On what do you base

your conviction here, that you expressed so well, that copyright is not
due. Do you go back to the Supreme Court opinion, or how, ultimately
do you do it?

fir. COOPER. I think basically the Court said in its two opinions what
we have always believed as a group of operators; and we believe in the
language of and subsequent court, many, many Court decisions inter-
preting, perhaps, the section of the Constitu'.ion that deals with copy-
right.
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Mr. DRINAN. And you believe that all these people have deviated
from what you believe to be the law simply because they Worked out
the consensus agreement, and it is politically expedient for them to go
thatwayv

Mr. C'OOrER I think that is what they say, and I have to agree. That
is their analysis why they are where they are; yes sir.

Mr. DRINNi Well, now, just a clarifying one last question. Do you
think that any part of cable television, under any circumstances, should
be required to pay copyright fees?

Mr. COOPER Sir, I think we almost need to talk about the definition
of cable television. If we are talking only about a system that receives
broadcasts from off-the-air sources, and supplies those broadcasts to
its customers, then my answer to you is, no, we can't see any area, any
geographic center of operation, any size of system, any dollar economic
growth revenue, determination of system that to us makes any sense
tat should be liable for copyright, based upon our philosophical view
that is set forth here.

However, if a system, a functioning operating system wishes on its
own to serve the needs of its community to procure for display only on
the cable movies, sporting events, and other events that are not gen-
erally available off the air to broadcasting, then I am sure that they
must and should enter the normal marketing mechanisms, and pay
their proportionate percentages of copyright fees, just as any originat-
ing transmitting facility should do.

Mr. DiRuAN. A11 right, thank you for your statement.
Mr. KEASTENMeIEI The gentleman from California, Mr. Wiggins.
Mr. WiaGGos. Well, first Mr. Cooper, I want to compliment you for

coming out swinging. You have stated the other side of the coin, as you
indicated, not only objecting to any imposition of copyright fees, but
suggesting that you ought to be paid for expanding the market of the
originator.

You have just answered a question which suggests to me that you do
not object conceptually to the whole idea-of copyright. Do you affirm
that?

Mr. CooPER. By conceptually, I guess we are talking about the consti
tutional conception of copyright as a means of making available to the
public?

Mr. WraGINs. Well it is a two-edged sword. The language which you
indicated, indicates the policy of making available to the public; and
then the framers of the Constitution, I believe, added to the langaige,
"by securing for a limited time to authors and intentors the exclusive
right", and so forth.

So, I think it is fair to say the Constitution contemplates some
mechanism for securing those rights, and we do so in the payment
schedule.

Mr. CooPERr I agree.
Mr. WIaoINs. You conceptually agree to that. And you would apply

it to cable in the sense of cable-originated programs, not simply trans-
mitting someone elsqes signal.

Y ou make a case that the payment is not due, and support that posi-
tion in part by the argument which relates to payment of the royalty
by the viewers, as opposed to putting that economic burden on the
advertisers; is that correct?
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Mr. CooPeR. That is correct.
Mr. WiGGINS. Well, it seems to me that this notion of advertisers'

paying the royalty is almost unique to the television industry, and
perhans to radio. But, if you get away from those and talk about
books ,for example, the author is paid by the reader-the analogy
beingt6 the viewer. Indeed, you-can carry that analogy quite a ways,
and it seems that television, and'perhaps radio are unique in the sense
that,someone else picks up the tab,; is that not so 8

Mr. CooPER Yes.
Mr. WIzoNs., Well, then we shouldn't place too much emphasis on

the notion that the viewer may ultimately have topay as a reason for
rejecting the payment .of copyright by a cable television, should we ?

F r. CoomR. Well, I think that is probably a political decision.
Mr. WIGGINs. No, I am not thinking about it politically. I am trying

to get some evenhanded treatment of those who exploit for profit the
protected works of authors and inventors.

Well, I am going to reread your statement carefully, Mr. Cooper
because it is a threshold question that we, have, to come to grips with,
whether you.should payanything. Thatis a difficult question on which
you have strong views. But we only get to the question of the tribunal
and the rates if they get past the threshold. Thank you for raising the
issue.

Mr. KASTENMnIER. The gentleman, from California, Mr. Danielson.
Mr. DASNEL8ON. I have very little to add to what has already. come

forward here. I just want to be sure I understand the thrust of your
presentation. I think I do, and that is, it is your position that the cable
should pay no royalty except in those situations where it originates its
iwn program, and then of course it would be on a negotiated basis, I
suppose, with the owner of the copyprighted material.

Mr. CooPER. That is correct.
Mr. DANIELSON. And the items you pick off the air and transmit to

your subscribers that are things that are already disseminated, it is
your position that a cable is to serve as sort of an amplifier for the eyes
and ears of the viewer, and you are simply enabling the viewer for a
subscription fee to see and to hear the programs that are already
broadcast by someone else.

Mr. CooPER. Yes, sir. I think what we are really doing is fulfilling a
mandate that is stated in the Communications Act, to provide the
widest possible dissemination.

Mr. DANIELSON. Well, that may be a legal effect of what you are
jdoing. What you arc doing is to sell to your subscribers a service and
enable them to see and hear things which they couldn't otherwise see
and hear.

Mr. CoorER. We are selling to him, if you will, the utilization of cur
amplifiers and our cables; yes, sir.

Mr. DAm.IELsoN. Thank you very much.
Mr. lKASTmMEIE. Mr. Drinan I
Mr. DRINAN. You mentioned the seven congressional districts of this

committee, and this is of interest to me. There are approximately
73,000 cable homes. That is collectively, in all seven?

Air. CQQPER. In all seven districts, that's correct.
Mr. DnnAN. If counsel could furnish that to each of the seven

amembers, I am sure they would be as interested as I am.
Mr. CooPER. We certainly will, sir.
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Mr. KASTENMEIER. The gentleman from Illinois, Mr. Railsback.
Mr. RAILSBACK. Mr. Cooper, do you think the networks ought to

have to pay to run movies that have already been made public? In
other words, if I pick up an old movie, do you think a network should
have to pay a fee for copyright? Or, for that matter a station like
WGM, whlich is a nonnetwork station. Do you think that a network,
or an independent television station ought to have to pay a fee?

Mr. COOPER. Well, the point is, it is in the public domain for the first
time

Mr. RAILSBACK. So, they are perpetuating, then, the Federal Com-
munications Act.

Mr. COOPER. Yes.
Mr. RAILSBACK. Should they have to pay for running that movie?
Mr. COOPER. I have trouble between a fee and-
Mr. RAILSBACK. For the copyright, I'm sorry.
Mr. COOPER. Okay.
Mr. RAILSBACK. They are disseminating a creative work to the

public.
Mr. COOPER. Yes, sir.
Mr. RAILSBACK. Just like you are doing.
Mr. COOPER. No, not just like it.
Mr. RAILSBACK. Maybe not just like, but they are disseminating it.

What I am asking you is, should that network have to pay a fee ?
Mr. COOPER. All right, they are dlsseminating this movie, program,

whatever it might be into and through the public domain from Its
airway, for which they are receiving revenues. Yes, they should.

Mr. RAILSBACK. They are receiving revenues from their advertisers.
Mr. COOPER. Yes, sir.
Mr. RAILSBACK. You are receiving your revenues from your viewers.
Mr. COOPER. That's correct.
MIr. RAILSuACK. I have trouble seeing the difference, could you give

me your reasoning? *Why should you not have to pay?
Mr. DANIELSON. Will the gentleman yield ?
Mr. RAILSBACK. Yes.
Mr. DANIELSON. I think the gentleman pointed out here at one

point, the broadcasters are actively broadcasting this copyrighted
material; the cable system is passively-

Mr. COOPER. Delivering it.
Mr. DANIELSON [continuing]. Receiving it, I think that's it.
Mr. RAILSBACK. But, I just don't understand the logic where the

network on the one hand is acting as an information disseminator and,
on the oth6ir hand as a program originator where somebody else has
produced, and actually has to buy that performance, or pay a fee, or
pay a copyright, or buy the copyright. I have difficulty seeing where
in that case

Mr. COOPER. I think I can answer it for you.
Mr. RAILSBACK. Go ahead.
Mr. COOPER. Their cost of doing business runs the gamut from elec-

tricity to the power and all this business, right?
Mr. RAILSBACK. Right.
Mr. COOPER. All right. The minute that signal leaves the trans-

mitting tower it's in the ether, as it were; it's in the atmosphere, in
the public domain. Their cost of delivery of the signal stops the
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minute, t'he instant that signal radiates from the transmitting tower;
will you accept that?

In other words, as soon as they release it it's gone and they have
no more expense involved in the delivery of that signal.

Mr. RAILSBACK. Yes; they don't deliver it by cable, they deliver it
by c :her means.

Mr. CooPER. That's correct.
Mr. RaILSBACK. That is a different system.
Mr. COOPEi. Well, not necessarily. On the other hand, our expense

only begins where their expense stops.
Mr. RASISBACK. But they don't charge viewers, do they ?
Mr. COOPER. We did a very interesting study on that a few months

ago in which we pointed out that based upon the gross receipts of all
television stations of all markets in the country we can very quickly
determine a cost per household per year; a cost based upon increased
costs for all goods and services that were for sale in the marketplace,
which included a percentage for advertising cost, half of one percent
for Coca-Cola, for example.

If you do this, you very quickly determine that there is some place
between $21 and $50 a year per home, is the average cost, nationwide,
that we all pay, we all share it, for the broadcasting service that exists.

Mr. RAILSBACK. You know, what really bothers me and this may
not be analogous, but we have sat through record piracy hearings
where we have received testimony from record companies to the effect
that they have to pay rather substantial costs to invest in a , ,cular
production. Then certain people pirate that work product, ain, sell it
at a reduced cost. They have gotten the benefit of that capital invest-
ment, and the cost of producing that work and they make a big profit.

Now, I have difficuty. I see you charging the individual viewer,
and I see the networks using advertisers, and I see you both dissemi-
nating creative works, which is in the public interest. But to me it is
not logical for them to have to pay fo- copyright, and you do not.

Mr. WIGGINS. Will the gentleman yield ?
Mr. RAILSBACK. Yes.
Mr. WIGGINs. Would it make any difference if your reception of

the signal were taped by you and rebroadcast at your convenience?
Mr. COOPER. Would it make a difference philosophically?
Mr. WIGGINs. In terms of your viability. for copyright pa, .ents.
Mr. COOPER. I would expect it would, yes, sir.
Mr. WIGGINS. What is the difference, other than time?
Mr. COOPER. I think there is a very significant difference, the time of

showing, the fact that it is not a simultaneous release.
You see, the cable company-and this is an argument that goes back

to 1954, that the cable companies participate in the programing and
scheduling of the releases that they show upon their system. Well, the
factual matter is, we do not. The disseminator, the television broad-
cast station showing the movie that you refer to, he picks everything
that goes in it, the contents. We have absolutely no choice over it. His
expenses absolutely stop the minute that signal is broadcast, whereas
ours only begin at that point. He gets a free ride through the federally
regulated airways of which there is only a limited quantity available,
and we must therefore share those airways, so it's not creating a
problem.
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Mr. RAILSBACK. That free ride is very, very tightly regulated.
Mr. COOPER. That is correct. And I assure you, sir, on the other end,

we are even more tightly regulated by the Federal Communications
Commission for our '9free ride" to our actual cable.

See, a broadcaster, take a total capital plant investment of-to pick
a round number-$1 million for a million homes, $1 per home. You
can't even begin to touch service to a real or potential cable television
home for less than $100, or $150 per home invested, going in, to start
with. That is because we have a very high expense of delivering the
signal from our head-in, if you will, or tower, to the individual home.
We don't have free rides on the waves, we don't have free easements, we
must pay a local franchise fee tax. The rights-of-way where we string
our cables are the same to us as the broadcaster's either through which
he transmits from his transmitting tower on top of the Sears Building,
except that we have to pay money, we have to pay a substantial amount
of money and have a very high risk involved in maintaining our trans-
mission medium; he has none. His stops the minute his signals goes
into the public airways.

Mr. KASTEN3EIER. I have just one last question to follow up on
several questions that have been asked. Do I understand you correctly,
Mr. Cooper, that you feel that CATV should not have to pay a copy-
right fee unless there might be certain other conditions, for example,
if he originates; if he tapes and retransmits; if lhe sells advertising,
if he does a series of other things than simple retransmission, extem-
poraneous, then, are you conceding that you might have to pay a
copyright?

Mr. COOPER. I think on a point-by-point basis, what we are really
talking about in terms of conceding that copyright could and should
be paid is specifically on the pay television aspect of our industry where
a movie specifically is bought and then shown on the cable.

Mr. DANIELSON. If I Inay interrupt. You mentioned pay television.
If you originate, if you just simply put Bambi on the cable, whether
you charge individually for it, or not, do you see any reason why you
should not pay copyright, if you originate ?

Mr. COOPER. If I have procured Bambi, or the rights to show it on
the open market-

Mr. DANIF.LSON. If you originate, put it on your cable-
Mr. CooPER. Should I pay copyright for showing Bamhi
Mr. DANIELSON. Yes.
Mr. COOPER. Absolutely, sir.
Mr. DANIELSON. It isn't a matter of whether you charge your sub-

scribers, but if you put it on your cable, you shoul/ pay.
3lJr. CooPnR. Mtany systems have a 24-hour movie channel. That is

not something you pay extra for, that is just part of the service.
MIr. IKASTE:,X.EIER. Getting back to my question, what I am trying to

establish is that if cable systems involve themselves in certain activi-
ties-which some of your members must-then to that extent they
migllt, you concede, owe a copyrigfht. So, it isn't a flat no-copyright-at-
all situation, but no copy right if, or unless a cable system involves itself
in certain aspects.

Mr. CooPEn. No copyright payment for signal transmission, is, I
believe what we ait saying. I don't like the word "retransmission," but
everybody uses it.
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Mr. KASTENMEIER. But the fTot of life is that increasingly cable
systems do much more than 6imr, -, retransmlssion.

Mr. COOPER. And they do pay for it now, sir, when they are out
buying Bambi to show,

Mr. IASTEN1DsIER1. It is a rather mixed situation, it isn't quite as
black and white.

Mr. COOPER. That is exactly right, exactly right. They do pay for it
now when they show Bambi.

Mr. DRINAN. Qne more question. I wonder, sir, if you have statutory
language, what would you substitute for 2223, the relevant sections?
If you would have that prepared, I think that would give me, at least,
a better idea.

Mr. COOPER. I can submit that to you.
Mr. DRINAN. Thank you.
Mr. COOPER. Thank you,sir.
Mr. KASTENrIEJER. Mr. Cooper, I want to compliment you on your

presentation here this morning, we appreciate it.
Mr. COOPER. Thank you, sir.
[The prepared statement of Robert Cooper follows :]

STATEMIENT OF ROBERT COOPER, EXECUTIVE DIRECTOR, CATA

Mr. Chairman, and members of the subcommittee, I am Robert Cooper, Execu-
tive Director of CATB.

'CATA, the Community Antenna Television Association, is a trade association
organized in 1973 that today has as members some 400 CATV systems throughout
the United States. Originally organized to focus on prol,ied copyright legislation,
CATA has broadened its membership and scope of activities to include such
matters as participating in FCC proceedings. Generally stated, CATA's philoso-
phvy recognizes that the roots of CATV lie within the comnmunity-hence our
name, a name abandoned in the 1960s by our immediate predecessors in testimony.

'We are not here to pull punches or present diplomatic truths-just real
truths. Nor will we play a lengthy numbers game. By a numbers game. I mean
statistics on who does or does not support this bill. However, you should know
that some 25 state and regional associations have voted against the NCTA
position. And you can count on the fingers of one hand the state and regional
associations still supportinz the NCTA position. Furthermore. the Pennsylvallia
State Association and the NCTA's largest single member company, TelePrompTer,
have requested and reeived time on their own to present views contrary to
NCTA. TelePrompTer and the Pennsylvania systems serve over two million
homes. '_hese statistics reveal only conclusions, not reasons. We submit that
the only reason CATV copyright presentl.y has any support is not because the
copyright-supporting splinter of the industry believes that CATV should pay;
but because it is politically expedient to do so and becamu.e of something called
the consensus agreement. The NCTA. 'NAB, and 'MPAA can try to explain that
agreement to you. For our part, we will concentrate on the merits of the copl right
issue.

CATA is here today because its membership does not believe that the motion
picture industry is entitled to place its hannds in tile pockets of CATV operators
or CATV Subscribers. We reject the joint copyright position of NCTA-NAB-
MPAA that CATV owes reasonable convright.

The imposition of copyright on CATV is, in part, a tax on the viewing public.
It is also a deception to an American televisinll- eiing public which has been
told time and time again of the benevolence of broadcaster-delivered "free tele-
vision". As we all know, it is not a free system-it is an advertiser-supported
system which means we all pay once for the programs we watch by paying
higher prices for television-nadvertised products. Also, approximately tell million
households mast pay a second time to actually receive television signals or clear
pictures by subscribing to CATV. And now, through copyright legislation, they
will be asked to pay yet a third time. Remember, CATV' probably would never
have come into existence if the FCC had fastidiously followed the Congressional
mandate of Section One of the Communications Act "to make available, so far
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as possible, to all the people of the .United States, a rapid,.efilcient, nation-wide,
and world-wide wire and radiocommhunications service." Yet, twenty-five
years after the FCC co,.xmenced fumbling with television allocations, two million
households or 3 percent of all homes, receive absolutely no over-the-air television
signals. It is estimated that over ten million homes, or 15 percent of the popula-
tion, do not receive the three national network signalsoff the air. It is CATV,
however, that over the last 25 years has filled gaps in the FCC's allocations
voids and lent a boost to UHF television in tandem with your all channel receiver
law.

It is antithetical, then, to your Communications Act purposes to saddle CATV,
and through it, the American television-viewing public with a tax for the privilege
of watching.

Copyright is a creation of the legislature under a constitutionally delegated
power: "To promote the progress of science and useful acts by securing for
limited times to authors and inventors the exclusive rights to their respective
writings and discoveries."

Also under the Constitution, you have specifically been delegated power to
make laws affecting interstate commerce and have done so vis-a-vis broadcasting
by passage of the Communications Act. Today, the Communications Act and
Copyright Act are in a state of apparent tension. I say apparent because the
program suppliers would have you believe that the main purpose of copyright
is to give authors money so that they will have incentive to write. Not true.
The main purpose is not to reward authors, but to insure that creative works
find their way to the public. The Supreme Court has pointed out that in economic
terms, copyright grants are made in "the connection that encouragement of
individual effort by personal gain is the best way to advance public welfare. * * *"
Thus, the tension dissolves when it is realized that Congress has also established
a Communications Act and created the FCC to fulfill similar, if. not identical,
purposes: those being to secure the general benefits of radio and television pro-
gramming to all the people of the United States ar. to encourage their larger
and more effective use in the public interest. In these stated purposes, it is in-
conceivable that the FCC's own general counsel could testify before you that
CATV should pay just because the argument has been around for a long time.
We submit that if the FCC testifies in support of copyright, it ought to relate
that testimony to some area of concern within its jurisdiction. If Mr. Hardy
desires to see resolution of the issue merely for the sake of resolution, his
desire can be accommodated just as well by deleting CATV from this bill.

There are other voices in and out of the CATV industry who say that "the
copyright issue must be solved--;L must be put behind us, because until it is laid
to rest, the L. estment community will not advance the capital required by cable
to expand and grow."

We have no quarrel with this line of reasoning, except when it is expanded to
the illogical conclusion that the industry should simply pay copyright merely
to expedite the removal of this uncertainty when CATV's future is better served
by the removal of CATV from copyright legislation.

And then, there are voices in our industry who say "We can afford to pay" with
remarks like "What is one or two or 2% percent of our gross?" Let me tell you
what it is.

In December, 1973, CATA turned into Senator John McClellan an economic
study of more than 250 CATV systems, ranging in size from 40 subscribes to
5,800 subscribers. In that study, which we will submit for the record, CATA found
that in the singular "rate" level of one percent of gross proceeds to copyright
that, among other breakdowns by systemr- size, systems of 1,001-1,500 subscribers
would experience reduction of net revel:ues of 13.8 percent.

Frankly, the industry cannot afford to pay and that is the truth. Lest this be
considered solely a pitch for a small system exemption, that is, a fiat dollar
exemption, such as $100,000, it is not. For copyright will adversely affect larger
systems, including multiply owned systems.

We also regard as fundamental considerations the following questions which
should be asked of every proponent of copyright liability for CATV:

1. Why should this industry pay?
2. Who will really pay?
3. Who Will receive the payments?
CATV should not pay copyright because there is no debt owing. There are

hundreds of thousands of hospital rooms in this country offering television
service at a price. Patients rent a television set and the set supplier, the hospital,
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and maintenance man profit. Rates are as high as ,$3 a day. There is an unmolested
industry-hospital television-possibly with gross revenues exceeding CATV.
Why are they not in the copyright bill? Because they are providing the service
of facilitating television viewing. The Supreme Court has twice held that the
same rationale applies to CATV. These cases are instructive. First, one must lay
aside the program-supplier sponsored line that the cases are irrelevant because
they dealt with the 1909 Copyright Act. Of course, the Supreme Coart was dealing
with a 1909 Copyright Act. But they said, in Fortnightly that the decision was
made "with due regard to changing technology. * * *", i.e., not based on 1909
concepts. The Court held: "* * * mere quantitative contribution cannot be the
proper test to determine copyright liability in the context of television broad-
casting. If it were, many people who make large contributions to television viewing
might find themselves liable for copyright infringement-not only the apart-
ment house owner who erects a common antenna for his tenants, but the .shop-
keeper who sells or rents television sets, and, indeed, every television set manu-
facturer. Rather, resolution of the issue before us depends upon a determination
of the function that CATV plays in the total process of television broadcasting
and reception."

The Court reasoned television viewing was a combined activity of broadcasters
and viewers; that broadcasters perform and viewers do not; broadcasters are
active performers and viewers passive beneficiaries and CATV "falls on the
viewer's side of the line."

The Court concluded as a matter of separation of powers-not as a matter of
copyright policy-that the job of accommodating "various compeling considera-
tions of copyright, communications, and antitrust" belonged to Congress. The
Court did not intend that Congress, in fact, adopt CATV copyright liability.

Then came TelePrompTer-CBS, where the Court was faced with microwaved,
long-distance signal importation-more than 450 miles-by CATV systems that
also originated their own programs, also sold local advertising and interconnected
with other systems. It was contended that this entire package moved CATV
to the broadcaster side of the line. Tile Court found no copyright significance to
the other CATV activities and found that the distance that signals travelled did
not "alter the function [CATV] performs for its subscribers." The Court stated:
"When a television broadcaster transmits a program, it has made public for
simultaneous viewing and hearing the contents of that program. The privilege of
receiving the broadcast electronic signals and of converting them into the sights
and sounds of the program inheres in all members of the public who have the
means of doing so. The reception and rechanneling of these signals for simul-
taneous viewing is essentially a tiewer funOtion0, irrespective of the distance be-
ticeen the broadcasting station and the ultimate viewcr." (Emphasis added.)

Mr. Chairman, members of this committee, two points: (1) When a television
station broadcasts, the broadcast is in the public domain; (2) The Supreme
Couri's characterization of what CATV does is as true today as it was when
the Court made its decision. What CATV does-its viewer function-is not
altered by the words of the 1909 Act or H.R. 2223.

Those advocating CATV liability have a high burden of persuasion because
CATV fulfills Communications Act goals by making television more widely
available or available for the first time. It is a viewer-oriented medium, as are
translators, master antennae, rooftop antennae, and television sets themselves.
None of these entities are prospectively liable for copyright under your bill. None
should be, for they are all part of the process of nationwide dissemination of pro-
gramming that you have legislated in the Communications Act.

In TelPrompTer-CBS, the copyright holders argued that CAT' prerelease of
programs (which would not apply to network television) would dilute the proflt-
ability of reruns and other syndicated properties, thus removing incentives to
produce television programs. The Court rejected this argument. It recognized
that the appropriate nexus was missing, that is, copyright holders do not receive
money from the ultimate user-the television viewer-but from the advertisers
"who use the drawing power of the copyrighted material to promote their goods
and services."

The Court recognized: that distant signal carriage does not interfere with the
"copyright holders' means of extracting recompense for their creativity and
labor"; and that, in fact, CATV provides a larger viewer market (to the benefit
of both the advertiser and copyright holder).

W'e submit that CATV should not pay because it does not owe. Copyright holders
are paid by advertisers, not currently, an(d hopefully, not in the future, by viewers
or by those that help the viewing process-CATV systems.
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This leads to the second question--who will really pay. There is no doubt that
your imposition of copyright on CATV would be, at least in part, a consumer tax
on television viewing. Some have difficulty with the word "tax". But it is a form
of territorial taxation, that is, a special television viewing charge to be paid only
by cable viewers. Mlust the viewer himself pay it? It could stop at the cable
company. But it will not because there are no free lunches. Is it a large amount?
At the national average cable charge of $6 per month per home, the copyright
bite is $1.80 per year-for the 2.5 percent rate, irrespective of number of signals
carried.

In the seven Congressional districts of this Committee, there are approxi-
mately 73,000 cable homes. Under this bill, these 73,000 homes could pay to
copyright holders up to $131,400 per year.

What about the television viewers? They care, too. We have already received
more than 200 community resolutions opposing this viewing tax from cities as
diverse as Eanu Claire, Wisconsin, and Granville Village, New York.

These resolutions from municipalities will be supplied for the record. Further,
the United States Conference of 5Mayors and 'he League of Cities also adopted
a joint resolution opposing the inclusion of CATV in the copyright bill. Your
constituents are concerned about higher CATV charges that will result from
copyright legislation.

The third question concerns to whom copyright payment would be made. Jack
Valenti, president of the MIPAA, told Senator MIcClellan's Committee on the
Judiciary on August 1, 1973, that he represents the Committee of Copyright
Owners, composed of eight independent suppliers of copyrighted television pro-
grams: (1) Columbia Pictures Industries, Inc.; (2) Metro-Goldwyn-Mayer, Inc.;
(3) Metromedia Producers Corporation; (4) Paramount Pictures Corporation;
(5) Twentieth Century Fox Film Corporation; (6) United Artists Corporation;
(7) MICA, Inc.; and (8) Warner Brothers, Inc. 'Mr. Valenti said: "* * * the
programs supplied by members of CCO to stations. and thereby to cable systems,
constitute by far the largest part of all copyright programs carried by television
and cable. * * *" CATA has completed a tabulation of copyright registrations
for television programs broadcast in 'New York City during a recent week.

Of all program hours telecast by the three networks in New York City, be-
tween 5 :00 p.m. and 11 :30 p.m., in the sample week:

46.15 percent of all copyright-on-file program time on CBS was owned on record
by one of these eight CC0O firms; similarly, 31.58 percent for NBC; and 16.67
percent for ABC.

Finally, movie copyrights on file for that week reflected that 51 of 68 movies
(60 percent) were owned by one of these eight firms. Clearly, MIr. Valenti is
correct in his analysis of who owns copyright. But to make the analysis and our
point more clear, please consider that the largest copyright owner of ,the big
eight-MICA-had gross revenues in 1974 of $641 million-a third more than not
the largest cable company, but all cable companies--the whole cable industry.
Given the state of economic affairs in the cable industry, we are indeed saddened
that we were not first in-thlinking of a relief act for our industry-a royalty from
program suppliers to CATV for aiding viewers to see their programs. They can
clearly afford to pay.

Mr. KASTEN.METIR. Our next witness is Mr. Frederick W. Ford,
counsel for the Ad Hoc Committee of Concerned Cable Television
Operators for a Fair Copyright Law. Mir. Ford, would you like to
introduce your colleagues ?

TESTIMONY OF FREDERICK W. FORD, COUNSEL, AD HOC COMMIT-
TEE OF CONCERNED CABLE TELEVISION OPERATORS FOR A FAIR
COPYRIGHT LAW

Mr. Fonn. Mr. Chairman and members of the committee, I am
Frederick W. Ford, a member of the Washington law firm of Pittman
Lovett Ford & Ilennessey. with offices at 1819 II Street NW. I appear
here toda.y on behalf of the. Ad HToc Committee of Concerned Cable
Television Operators for a Fair Copyright Law to suggest an amend-
ment to the bill and to support passage of the bill, as amended.
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Accompanying me are Ben V. Willie of Iowa; C. Warren Fribley
of New York; Lawrence Flinn of Connecticut, and George Gardner
of Pennsylvania.

I have conceded 5 minutes of the time alloted to me to Teleprompter
Corp., which is the largest owner of cable television in the country. I
have, therefore, cut mny statement rather drastically. I would like to
have the entire statement incorporated in the record, because I will
eliminate large parts of it in order to confine myself to the allotted
time.

Mr. KASTENMEIER. The chairman appreciates that, IMr. Ford, and
without objection the 17-page statement and the appendixes will be
received for the record.

Mr. FoRD. The ad hoc committee opposes the payment of copyright
on the community antenna function, and suggests an amendment to
the bill to eliminate copyright liability of community antennas for
carriage of television signals. That suggested amendment is contained
in footnote 5.

The ad hoc committee does not view the matter of copyright pay-
ments as an issue between it and the Office of Copyrights, the copy-
right owners, the NAB, AMST, or NCTA, because none of them will
pay copyright, only the public ultimately pays copyright on telev'sion
programs. The issue here is between the copyright owners and the
subscribing members of the public to community antennas.

The issue is as follows: Should the Congress, contrary to thL reason
and logic of the U.S. Supreme Court, on two occasions, create the
legislative fiction that CATV is engaged in the display or perform-
ance of a copyrighted work publicly and is, therefore, liable for the
payment of copyright fees which, of course, it would have to collect
from the public as a part of its antenna service ?

The public should not be required to pa) a second copyright fee
for the same program because of the type of antenna it uses.

The Office of Copyrights makes its case for CATV copyright liability
on the fact that CATV charges its subscribers a fee for its antenna
services which makes a profit and failure to share these profits could
damage the copyright. The Supreme Court disagreed widh these
assumptions and found otherwise in TelePrompTer Corporat'ton v.
CBS, 415 U.S. 394 (1974). If the Office of Copyright's theory of
liability is correct-which it is not-the! anyone who makes a profit,
directly or indirectly, from a performance of a copyrighted work
should be liable. This liability would run to wire and receiver manu-
facturers and countless othler business enterprises which enable the
public to view the performance.

CATV services keeps the copyright owner honest by delivering
the signal carrying his program to the public for which he has been
paid.

At the present time, a sponsor who buys a program usually pays the
copyright owner for one performance over one or more stations.
The sponsor pays the copyright owner, directly or indirectly, for
tickets to the show for everyone within the grade B contour of the
stations televising it and as far beyond that contour as it can be
received. This cost is passed on to the public eventually in the purchase
price of the product '
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It is a scientific fact, recognized in the Sixth Report and Order,
however, that over average terrain only 90 percent of the locations in
the grade A contour receive an adequate signal 50 percent of the time,
and within the grade B contour only 70 percent of the locations receive
an adequate signal 50 percent of the time. I will venture that most
sponsors paying for a program think they are getting a potential of
100 percent of the locations 100 percent of the time, but that just isn't
so, even though the copyright owner is probably collecting for 100
percent of the locations 100 percent of the time.

A community antenna television system within the grade B contour
merely aids the sponsor in getting his money's worth from the copy-
right owner and the station by assuring the sponsor that anyone who
desires the signal will receive it clearly, and thus increase the potential
audience. Certain copyright owners are not satisfied with this. They
collect from the sponsor who recovers his cost from the public and
they would like to collect. again from the CATV operator who must
also pass his cost on to the public. Some way or other it does not seem
right for the public to have to pay for "two tickets to the same per-
formance." No one has attempted successfully, to my knowledge. to
refute this argument. They merely ignore it and talk about something
else.

Cable television or its advertisers will pay for any copyrighted
program it originates, whereas the public would receive nothing for the
cash the broadcasters would have the copyright owner siphon from
the public via CATV which otherwise could be used for copyright
fees for more diverse programing.

There is a basic conflict between communications policy and any
copyright law in which a cable antenna system is required to pay
copyright on any signal it is aut' orized to receive and distribute on
its system by the Federal Communications Commission.

The proposed legislation would compel CATV to pay copyright
owners for distributing signals carrying their copyrighted works. The
broadcaster has the right to pick and choose the copyrighted works
he will buy and broadcast.

Congress should set the record straight. If the' Commission is con-
firmed by Congress in the power to require carriage of particular sig-
nals by CATV, then CATV will remain a supplemental reception serv-
ice, perform nothing, and owe nothing.

If it is desired to require copyright payment by CATV for its sup-
plemental role, then CATV should be entitled to carry whatever pro-
grams it desires, delete the advertising, and substitute its own. This
is strictly a communications policy question. The broadcaster should
not be permitted to have it both ways--collect additional revenue
from sponsors for the added carriage of CATV and require CATV to
pay copyright fees.

In short, the broadcaster is arguing for the morality of unjust en-
richment to copyright owners at the expense of the public CATV
serves, as a means of using copyright to restrict the growth of CATV.
It is the public who will unjustly enrich the broadcaster and/or the
copyright owner, not the CATV operators. These anti-consumer pro-
visions should not be enacted into law.

We urge the Congress not to compromise the fundamental legal
principles established by the U.S. Supreme Court on two occasions.
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decisions that are on the side of the viewer. Tile broadcaster, whatever
his motives are, is wrong in trying to saddle its viewers with extra
copyright payments to view its "free" programs through use of a more
efficient rented antenna.

Imposing copyright fees on the community antenna function and,
in effect, making the American public pay tribute twice to the 28
corporations in New York and Hollywood that own substantially all
of the copyrighted material on TV, to watch "free TV" is wrong. If
the copyright owners or merchandisers exercise forbearance on
the short-term profit of double payment and permit cable television to
flourish, they will be amply rewarded with even greater profits from
the insatiablc requirements of cable television for material to fill its
many origination channels in the years to come.

The Commission's power to limit the number of distant signals im-
ported by microwave has been confirmed. No further power is needed
to protect thpe copyright owner and the public interest.

Now that the "unfair competition" shibboleth has been discredited,
the only bases for contending that CATV should Ia) copyright are:

One: That it makes a profit from the use of copyrighted material,
a id

Two: That it really does engage in public performance for profit.
Neither one of these positions are sound. There is no principle of

copyright law which assesses liability for copyright based on profit
alone and certainly none exists in the pending bill.

As to the display or performance of copylrighted works publicly by
community antennas, the complete answer is that a reception antenna
does not perform. The cable operator does not convert the electronic
signal into pictures and sound--he merely delivers a signal to the
subscriber who furnishes h's own equipment to convert the signal
to pictures and sound in order to receive and view the performance.
The CATV operator does not use or sell any program or the peform-
ance thereof either publicly or privately. A CATV operator sells a
receiving antenna service, just as a manufacturer sells a receiving
antenna from which he makes a profit. But, community antennas do
not perform anything.

Despite the FCC's push for copyright liability, the copyright law
is not the place to bypass the Commerce Committees and embed
regulatory flexibility in concrete. The Senate Commerce Committee
in its report on S. 1361 stated that "it believes that in view of the
potential impact of certain provisions in S. 1361 on our nationwide
communication selrVice, ample opportunity should have been afforded
it to consider those provisions il-depth and to have held hearings on
the communications issues."

Certainly, CATV should -be eliminated from this bill, if for no
other reason than to permit the Commerce Committees to develop a
national communications policy on cable television before any copy-
right policy on the communmty: antenna function is undertaken.

Based on the foregoing review of the background and the provisions
of this legislation. it must be concluded that the provisions of H.R.
2223 concerning CATV are philosol)hically unsound. An across-the-
board payment, including payment by the nlublic for two tickets to the
same performance or for distant signals as limited by the Commis-
sion's rules, is, in our opinion, soaking the consumer.
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We believe that this subcommittee is justified and should adopt the
community antenna industry's historical position by amending this
bill to eliminate any copyright liability for the community antenna
function, muder section lMu or other provisions of IJ.R. 2223, but not,
of course, the origination function of cable television systems for
which it should be liable like anyone else.

Thank you.
Mr. KASTENMEIER. Thank you, .fr. Ford. The Chair yields to the

gentleman from New York, Mr. Pattison.
Mr. PARTsON. I have no questions. It seems to me that this state-

ment is basically-there are no substantial disagreements between your
position and the position that was stated just la few minutes ago.

iMr. FORD. TV ell, I haven t heard all of the statement, I haven't seen
it. Some of the answers I would not agree with. I think, fundamentally,
I am making a very decided distinction between the performer and
the viewer.

Mr. PATTISON. I have no further questions.
Mr. IASTENMtETER. The (gentlemanl from California, BMr. Wigoins.
Mr. WIGGINs. ;Mr. Ford, I am going to make an argument to which

I do not expect you to agree, but I would like you to give me your
reasons for disagreeing.

I think it can be stated fairly and accurately that there is some
relationship between annyment of copyright and the market to be
served by the copyrighted swork. For example, the sale by a play-
wright to an individual producer for the performance of a play does
not carry with it that all other p)roducers may reproduce that play for
'profit without a further playirient.

Similarly, the production of a movie for showing at residential
theaters does not carry with it the implication that it can be.reproduced
on television without the payment of an additional copyright fee.

The reason, I think, is that the owner of a copyright bargained for a
particular market, anld that he did not bargain for more than that.
Now, if there is some validity to this argument, could it not be said
that the owner of a convright, selling colvrighted work, the original
transmitter, bargains for a market, and he did not bargain for the
expanded market by cable tele% ision, and that accordinglv,, he should
get some additional compenlsation by reason of that expanded market.

Mr. FORD. Well, my response is that lie does in fact bargain and
receives payment for every person vwho has a receiver within the reach
of that television station. So, he nlakes his, bargain, le gets his cash.
He intends to sell it, and he dedicates it to the public wlthinl the bounds
of that station.

And when he figures his price, he knows substantially how many
people are there. IIe knows precisely what he is selling, and who he is
dedicating this program to.

Mr. WIaGINs. Well, I am assuming something that you may chal-
lenge, that the cable opens up a new market that is not available to
normal transmission.

IMr. Foni). But the advertiser receives the benefit of that. And the
copyright owner, as the Supreme Court pointed out, will increase his
fee to comnensate him for the reception of that plroranm 'by all the
people within that area. That was the logic on which the Supreme
Court permitted the distant signal to be brought in because it said it
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did not-the Supreme Court in its logic said-it did not affect the
ability of the copyright owner to extract compensation for his product.

Mr. WIaaINs. In summary, then, your answei to my argument is that
it is the same market.

Mr. FORD. The same market. It has been paid for by the man watch-
ing that program simultaneously with its broadcast.

Now, when you get into delayed broadcasts, when you get into some
of the other things, then you are getting into the question of origina-
tion, the producer; you have the other producer, the books and all those
other things which are different.

But what I am talking about is a simultaneous reception, and there
is no basis under the Sun for the copyright owner to get paid a second
time.

Mr. WIGGINS. In that event, would you differentiate between; local
and distant signals ?

Mr. FORD. No, I would not. I would have up until the Supreme Court
decision; and the logic for this can be found in the CBS case. I think,
when you look at it, the Commission limitu the number of distant
signals that can be brought in.

If you look at the cited statistics in my statement--which I did not
read-the income of the copyright owners-and we are talking about,
really, only 28 companies. If we look at their income from cupyrights,
as near as we can determine from the figures whlich have been published,
they have made a very substantial increase in their income as a result
of television.

Now, as a result, if a few distant signals are brought in, they should
give something back for this tremendous inlcreabe in profits they have
made in the last 10 years.

Mr. WIGGINS. To whom ?
Mr. FORD. To the public by not charging the public. For instance,

about 85 percent of the public is in the first 100 markets. And these dis-
tant signals that are brought in are most. beneficial to those other mar-
kets beyond the first 100 markets.

Mr. WIGGINs. Just to get a direct answer. you would not support the
concept of a copyright payment for the inlmportation of distant signals
for simultaneous transmission on local television ?

Mr. FORD. No, based on the Supreme Court decisions.
Mr. KASTENMEIFR. The gentleman f. om Massachusetts, Mr. Drinan.
Mr. I)RINAN. Thank you very much, Mr. Chairman. Mr. Ford, the

statute that you refer to on page 5 does not, as I read it, state cate-
gorically that the transmission has to be simultaneous; perhaps it is
there. This would allow for delayed broadcast.

Mr. FORD. It is not intended.
Mr. DRINAN. Not intended. But you intend it.
Mr. FORD. "The further transmitting to the public, by means of

broadcast receiving equipment of whatever designl, including antennas,
and related equipment, wherever located, which Icceives and makes
available by means of cable, or wires and related equipment to individ-
ual reception sets," there is nothing in here that would permit anything
other than simultaneous reception.

Mr. DRINAN. It does not preclude it, though.
Mr. FORD. Probably.
Mr. DRINAN. You should tighten that up.
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Mr. FoRD. In the "Provided" part it probably does. "The further
transmission is made without altering or adding to the content"-there
is no specific prohibition against that. It should be tightened up.

Mr. DRINAN. Thank you.
Now. I have trouble with the words also "no direct transmission

fee is charged" the words "direct admission fee," if an auditorium in-
vited, 500 people to see something tihat they otherwise could not see,
I would assume that you would say they should pay the copyright.

Mr. FoRD. I would say that is logically converting it from a recep-
tion service to a production and a performance.

Mr. DRINAN. All right.
Mr. FORD. There should be a copyright paid.
Mr. DRnINAN. How can you say there is no direct transmission fee

when they pay $5 or $6 a month ?
Mr. FORD. What was that, again?
Mr. DRINAN. If they pay a direct admission fee, pay their dollar to

get in to see that nice film that otherwise they couldn't see, you would
say they have to give the copyright to the original transmitter.

How can you say, if they pay $6 a month for this regular subscribing
service, that they are immune from that copyright liability

BMr. FORD. They are paying for a service, an antenna service, $6 a
month. They are paying an admission fee to a performance in the
other case; tilat is the distinction that I make.

Mr. DRINA-N. I suppose the transmission fee in that other case just
covers the cost of the cable television.

Mr. FORD. Well, the issue is whether it is a performance or isn't a
performance. If it just covers the cost, it's still a performance; and it
is not a payment for the reception service, or the rental of the an-
tenna. It is the admission charge to a performance, and I would make
that distinction.

Mr. DRINAN. WCell, while your testimony is persuasive, Commis-
sioner, may I just conclude by asking, is this proposed amendment to
section 106, is that all that you want in the law, from this testimony?

Mir. FORD. That's correct. There are some things that have to be de-
leted.

Mr. DRnINAN. That's the essential thrust.
Mr. FonD. Yes.
Mr. DRINAN. Thank you very much.
Mr. IKAsTNr.EIER. The gentleman from California, Mr. Danielson.
Mr. DAxIELSON. Thank you, Mr. Chairman.
I want to recap again with you my impression, and that impression

is from your testimbny. In response to Mr. Wiggins' questions, Mr.
Wiggins brought out that a copyright owner on a theatrical produc-
tion, for example, charges a royalty fee for a performance within a
theater, with which I have no quarrel.

The fee is the same, regardless of whether a theater is sold 10 per-
cent, or 50 percent, or standing room only; the fee is the same. He is
paying a fee for the potential audience, which would have to be 100
percent full, that is the potential. Now, that is true if it is a regular,
legitimate theater, a motion picture theater, or a drive-in, the same
analogy applies.

I think it is your position that where a motion picture is broadcast
by television through a broadcasting channel, the royalty rate is in-
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eluded on the basis of the potential audience of that TV station;
whether all the people listen, or part of them, that's the potential au-
dience, potentially 100 percent of the viewing public within both the
grade A and the grade B contours.

I think it's your position that cable within those areas simply en-
hances the possibility that you may get a 100-percent audience. On
the other extreme, where cable originates a program, originates a
movie, for example, you have no objection in your philosophy to the
payment of a royalty.

Mr. FOhD. If he becomes the producer of the program, that's right.
Mr. DANIELSON. So, you accept that concept.
Mr. FoRD. That is on a bargaining basis.
Mr. DANIELS0N. I understand both of these, and I have one that

gives me a problem, and that is an imported signal. The imported sig-
nal is broadcast, but in computing the royalty fee that the advertiser
has to pay, in fact, he was computing a full house within the grade A
and grade B contour, but he wasn't necessarily computing this outly-
ing area, the area into which it's imported-or into which it's exported,
I don't know which it is. I have a problem there, would you help me
out on that a

Mr. FORD. Yes. The Commission requires very detailed reports on
what stations are carried by what systems. There is a very definite,
specific limitation on the number of distant signals that you can bring
in. Any copyrighter, in selling his product to a particular station that
is a distant station, for instance Arlington, knows full well that that
program is going to be delivered to that community, and he will adjust
his rate accordingly.

That is wy I believe the Supreme Court said 'that the importation
of a distant signal did not prevent the copyright owner from ex-
tracting the full value for his product.

Mr. DANIELSON. On this theater concept, again, with a potential
full house, standing room only; if the theater is half empty, I guess
the coy.yright owner prevents the theater owner from giving away
the rest of the tickets and bringingr in 500 people who might not other-
wise have attended. It makes no difference on his royalty.

Mr. FoRD. And in addition to that, his next attraction, he will not
pay quite as much.

Mr. DANIELSON. That is a matter of bargaining.
One last thing is a comment. I'm glad that you has c recognized what

bothered me very .much in all those hearings, that there seems to be a
confusion between a communications pulicy and a copyright policy.
Our committee is charged with the copyright policy, and I think there
seems to be an effort to try to have it in the regulations for communica-
tions through the device of copyright.

Well, thank you very much.
Mr. RASTENMrEIER. The gentleman from Illinois, Mr. Railsback.
Mr. RAILSB.CK. DO yOU think there might be a constitutional prob-

lem, by having the Copyright Office too involved in administering
this, as ii is a kind of quasi-legislative agency, an executive-type
agency?

Mr. Folti. I really hadn't considered at any length the Copyright
Office involvement except to the extent thai I know they are going to
ask for a lot of information; and knowing bureaucracies as I do, it
will get greater, and greater, and greater. We are already regulated by
the FCC, the States are now moving into it, and to have the Copyright
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Office move into it too, it just seems to me that the industry is going to
be swamped in paper.

iMr. RAILSBAOc. Am I correct then, that you would favor the FCC
handling it?

Mr. FORD. I think there is no question that on the technical aspects
of cable television we must have a uniform system. The FCC must
have jurisdiction to regulate certain aspects of cable television, there
is no question about that.

Mr. RAILSBACK. Thank you.
Mr. FORD. There is one thing I would like to add, if I may. There was

a statement to the effect-or a question-concerning the Consensus
Agreement.

WVithin 3 months after the Consensus Agreement was issued, the
Commission issued its statement, its Rules of 1972. and in the course
of that, in my view, they abrogated the Consensus Agreement within
3 months. And not only that, but within the last few weeks they issued
another report in Docket No. 19995 in which they repeated that.

As far as I am concerned, the Consensus Agreement vWasn't an agree-
ment to begin with, never has been, and shouldn't be recognized at
any time by anybody.

Mr. KASTENNEINER. Mr. Ford, I just have one more question. You
were talking about the Commission; do you agree with its rule on
exclusivity,76-151, the rule referred to by MIr. Bradley a?

Mr. FOItD. I am probably its most ardent foe. I have presently a
case pending on behalf of MIr. Barco who will be here in a few moments,
before the Court of Appeals, and hopefully they will disagree with
about six other circuits that have held the nonduplication rule valid.
I think it is invalid, I think it is terrible, and I hope to get it llknocked
out.
.Mr. IKASTE,NMrEIn. The reason I asked you, to the extent that you

and anyone else rely on those as a reason for us not to legislate in the
area of copyright because the FCC made these rules to protect these
people, and therefore we should rely on these rules. But if in fact we
can't rely on these rules either, there may not be very much to rely
upon.

Mr. FoRD. Well, hopefully, within a few weeks, there will be nothing
to rely upon. [Laughter,]

Mr. KASTENMEIER. One other question, and it is just a matter of
information, I don't know that it really pertains to wlat we are doing.
The question is, do cable system managements have the right to deny
membership by any applichnt'up or down the block in the city ?

AMr. FORD. This is a very young industry, and some of the franchises
issued were two paragraphs, one was just the consent to hook up wires.
And as the industry matures, as new franchises are being written, as
cities become more mature, then, I thinkl; ve will find a definite obliga-
tion that you cannot deny service, the same as a public utility.

Mr. KASTENM3EIER. Certainly broadcasters cannot deny service to
anybody. But to the extent that cable television is different, that you
do have a subscriber, you could either make the contract with such a
person, or not. It may differ in terlms of thelpotEntial market.

Mr. FORD. I have never heard-and I have been pretty active-but
I have never heard of any difficulty at all because every cable opera-
tor I know will get every connection he can get.
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Now, there are problems. For example, supposing a particular house
is out in the country 8 miles, by itself, and your rate is $4 a month;
it costs $4,000 a mile to run a cable out there, then you have problems.
But probably the franchise is so written as not to include those outly-
ing areas.

Mr. KAsTEN'MEIER. Well, I think theoretically you might have a
problem there, you might have a subscriber who is an electronics ex-
pert, you might have a subscriber on the system who originates and
transmits, who might transmit himself. I don't know if that would be
possible, but he would transmit to his neighbors up and down the
street for a lesser fee. I was just wondering what the relationship would
be of the original cable operator and the subsequent operator in the
field who is obviously not paying copyright, other than to retransmit
such signals.

Mr. FoRD. Well, this raises a bunch of questions. Most cities do not
grant exclusive licenses, or exclusive franchises, at least they have not
in the past. But most of them now have ordinances which prohibit the
operation of a system-and they define "system"-without a certificate
from the city. The Commission defines 50 customers as a cable system
before you become subject to those various rules.

But basically there is no problem at all, most of the ordinances ex-
clude apartment houses. And of course the legislation here exempts
apartment houses. Now, some of these apartment houses may have two,
or three thousand apartments in them and yet, they will be exempt
under the bill which is pending here; whereas a cable system of a thou-
sand customers in a little small town out here will be liable. So, to that
extent it's an inaccurate bill.

Mr. KASTENMEITR. Well. I was looking, theoretically, at what prob-
lems could arise.

Mr. FORD. Yes.
Mr. KASTENyIF,mER. In any event, the committee thanks you again

for appearing this morning.
Mr. FORD. I tell you, I hope I'm not going to be back in here in 10

years.
Mr. DANIFLSON. I hope you are, we'll have a better bill.
[The prepared statement of Frederick W. Ford follows :]

STATElMENT OF FREDERICK W. FORD ON BEHALF OF TIHE AD 1Ioc COMMNIITTEE OF
CONCERNEI) CABLE TELEVISION OPERATORS FOR A FAIR COPYRIOIIT LAW

I. INTRODUCTION

Mr. Chairman: My name is Frederick W. Ford. I am a member of the Wash-
ington, D.C. law firm of Pittman Lovett Ford and Hennessey, with offices at
1819 H Street, N.W. I -appear here today on behalf of the Ad Hoc Committee
of Concerned Cable Television Operators For a Fair Copvright Law to suggest
an Amendment to the Bill and to support passage of the Bill, as amended.

I.R. 2223 is almost identical with S. 1361 which was passed by the Senate
at the Second Session of the 93rd Congress. Senate Report No. 93 983 from the
Committee on the Judiciary and Senate Report No. 93-1035 from the Committee
on Commerce to accompany S. 1361 contain the views of the Committees on that
Bill. The Report of the Judiciary Committee (1,. 100) contains a history of the
Copyright Revision Legislation, a sectional analysis of the Bill and discussion.'

IThere Is nttnched hereto as Annendix 1 a Memorandum to The Ad Hoe Committee o0
Concerned Cable Television OPerators For a Fnlr Copvrlaht Law on S. 1361. dated
Novencber 15. 1974. eynlainine the reasons the Industrv has tried In ,the prast to enomro
mise this Issue. All of those efforts were unsuccessful. The 1974 Supreme Court's decision
in TelePrompTer v. (OR, {nfra. now places a totally different complexion on the cable
copyright Issue as to distant signals authorized by the FCC to he carried.
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II. PERTINENT PRBOVISIONS OF H.B. 2228

Briefly, Section 106 gives an exclusive right to a copyright owner to "display"
or "perform the copyrighted work publicly" subject to Sections 107-117. Section
111 provides an exemption for certain secondare transmissions, including hotels
and apartment houses,2 institutional material, certain carriers and non-profit
groups. Subsection (b) provides for full liability for the retransmission of a
Pay-TV work. Subsection (c) provides certain compulsory licenses for the com-
munity antenna function of cable systems. Notwithstanding the compulsory
license, full copyright liability is imposed if the secondary transmission is not
permissible under the FCC rules or /uthorizat.las. In short, the public will ulti-
mately have to respond in _..bh for an operator's violation of FCC r 'es which
certainly., has nothing to do with copyright.

Subsection (d) provides for filing certain information with the Office of Copy-
right, deIcsiting royalty payments there, based on a sliding percentage scale of
gross receipts from subscribers, and for the distribution of those funds. Subsec-
tion (e) contains various definitions.

Section 801 provides for a Copyright Tril -. nal to adjust the royalty base as
the arbitrators think, if not overruled by the House or Senate within 90 days.

IlI. DIVERSE POSITIONS

There are strong differences of opinion between the Register of Copyrights,
broadcasters, copyright owners and most CATV operators concerning liability
of CATV for copyright fees. The Register of Copyrights, broadcasters and copy-
right owners favor liability of community antennas for cop3 right. As I under-
stand the situation, the Register of Copyrights' pobition is not MNether but how
much CATV should pay. Copyright ounners would like the Congress to impose
complete liability on community anltenna. systems. The broadcasters' interest, in
i hether or not community antennas pac cop,. right has als ays been obscure to me,
unless the more exlpenses community antennas have, the higher the rate and the
fewer subscribers they will have. Copyright then becomes a device to protect
broadcasters-not to compensate the author.

The broadcasters were not very obscure, however, in 1971 i hen INCTA and the
copyright owners were about to compromise their differences. The NaLional
Association of Broadcasters and the Association of Maximum Service Tele-
casters went to the White House Office of Telecommunications Policy ' and
sparked enough pressure by it and the FCC to cause tihe NCTA Board of Directors
to capitu: ', y a one vote majority into accepting the iniquitous "Consensus
Agreement .without change. Apparently, the NCTA still feels committed in
principle to pay "reasonable" copyright despite the coercion and even though the
FCC repudiated the "Consensus Agreement" within three montis after it was
initialed ' as it had to do. But the commitments of the NCTA Board then or now
really have no bearing on the issue facing this Subcommittee. Those commit-
ments cannot determine the public interest or, in our oplinion, justify this Com-
mittee in recommending that the public pay twice to see the same show. 'The
Ad IIoc CommitteL o)posbes the payment of copyright on the community antenna
function and suggests an amendment to the Bill to eliminate copyright liability
of community antennas for carriage of television signals.5

2 What defense can there be for thesprovisions of this Bill that establishes copyright
liability based on the mtachod of the tltceers' plymentf To wvit. hotels and apartments are
exempted. as indirect pastors. and CATVkub;.crihers are included as direct pa.%ors. It is
uinlikely that the Courts wou;d accept such an arbitrar3 distinction even If the indus
tries Involved agree to it.

3 NTCA d Copyl igit, The Illstory. Recent Bonrd Action. The Future (Dec. 1974. p. 9).
4 Cable Tclevision Report and Order, ,6 FCC 2d 3. 27 (1972). See to same effect, First

Report and Order in Docket No. 19995, 40 Fed. Reg. 17727 (1975).
" The follh wing amendment to section 106 Is suggested. Note ithstanding the provi-

sions of sec:ion 100, the following are not Infringements of copyright:

"(5) the further transmitting to the public, by meann of broadcast receiving equip-
ment of vlhatever design, Including antennas. and related equipment, %ilherever located,
wlhich receives and makes available by means of cable or nlre.b and related equipment to
individual reception sets of the kind commonlh ubed in prhlate homes. of a transmission
embodying a performance or exhibition of a vwork, Protided. The further transmission is
made without altering or adding to the content of the original transmission and no direct
admtnission fee is charged for the privilege of seeing or hearing buch transmibsion and the
receiving apparatus s8 not coin operated."

57-786 0- 76 - pi. I - 42
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IV. THE ISSUE

The Ad Hoc Committee does not view the matter of copyright payments as an
issue between it and the Office of Copyrights, the copyright owners, ihe NAB,
AMST, or NCTA, because none of them will pay cop. right--only the public ulti-
mately pays copyright on television programs. The issue here is between the
copyright owners and the sub.8scribing member8 of the public to community an-
tennas. That issue is as follows: "Should the Congress, contrary to the reason
and logic of the United States Supreme Court, on two occasions," create the
legislative fiction that CATV is engaged in the display or performance of a copy-
righted work publicly and is, therefore, liable for the payment of copyright fees

ich, of course, it would have to collect from the public as a part of its antenna
,rvice ?"
The proposed legislation would crea e this legislative fiction by defining the

right to display or "perform the copyrighted work publicly."' The definitions of
"'perform," "display," "publicly" and "transmit" in Section 101 of the Bill
intend, according to the Committee Report,8 to mean that "A cable television
system is performing when it retransmits the broadcast to its subscribers." The
right of public performance in the copyright owner is not limited by any "for
profit" requirement. Section 111 of the Bill proposes limited exce.)tions from
liability of CATV and establishes communications policy-the proper function
of the Commerce Committee.'

V. THE PUBLIC SHOULD NOT BE REQUIRED TO PAY A SECOND COPYRIGHT FEE FOR THE
SAME PROGRAM BECAUSE OF THE TYPE ANTENNA IT USES

The Office of Copyright makes its case for CATV copyright liability on the
fact that CATV charges its subscribers a fee for its antenna services which
makes a profit and failure to share these profits could damage the copyright. The
Supreme Court disagreed with these assumptions and found otherwise in Tclc-
PromnpTer Corp. v. CBS, supra n.2. If the Office of Copyrights' theory of liability
is correct, which it is not, then anyone who makes a profit, directly or indirectly,
from a performance of a cops righted work should be liable. This liability would
run to wire and receiver manufacturers and countless other business enterprises
which enable the public to view the performance.

The fact that CATV makes a profit, by assisting the TV station to deliver its
programs to the public it is obligated to serve and for which the copyright owner
has been paid, has no bearing on whether the public should pay copyright fees
via CATV. CATV services keeps the copyright owner honest by delivering the
signal carrying his program to the public for which he has been paid.

At the present time, a sponsor who buys a program usually pays the copyright
owner for one performance over one or more stations. The sponsor pays the copy-
right owner, directly or indirectly, for tickets to the show for everyone within
the grade B contour of the stations televising it and as far beyond that contour as
it can be received. This cost is passed on to the public eventually in the purchase
price of the product.

It is a scientific fact, recognized in the Sixth Report and Order," however, that
over average terrain only 90% of the locations in the Grade A contour receive an
adequate signal 50% of the time, and within the Grade B contour only 70% of
the locations receive an adequate signal 50% of the time. I will venture that
most sponsors paying for a program think they are getting a potential of 100%
of the locations 100% of the time, but that just isn't so, even though the copyright
owner is probably collecting for 100% of the locations 100% of the time.

A community antenna television system within the Grade B contour merely
aids the sponsor in getting his money's worth from thtL copyright owner and the
station by assuring the sponsor that anyone who desires the signal will receive
it clearly, and thus increase the potential audience. Certain copyright owners are
not satisfied with this. They collect from the sponsor who recovers his cost from
the public and they would like to collect again from the CATV operator who must
also pass his cost on to the public. Some way or other it does not seem right for
the public to have to pay for "two tickets to the same performance." No one has

O Fortnightly aorp. v. Ulnited Arti8te Teleiifon, Inc., 392 U.S. 390 (19608); Tele-
PrompTer, Inc. v. OBS, 415 U.S. 394 (1974).

' 7 Sectlons 102, 100, H.Ri 2223. 94th Cong., 1st Sess.
s Senate R. ort No. 93-983, 93rd Cong. on S. 1301, p. 113.
P See Sorint. Report No. 93-1035, 93rd Cong., 2d Sess. on S. 1361, p. 06.
10 41 FCC 148.
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attempted successfully, to my knowledge, to refute this argument. They merely
ignore it and talk about something else.

The copyright owners by virtue of their access to the air, n ith no charges by the
Government to transport their product to the public compallred to CAT¥ companies
which pay up to $10,000 a mile for their channels of commlnunication to subscribers,
should certainly be required to forgo a second fee from a reception service for
the public.

This is particularly true here when a handful of companies seek this double pay-
ment from the American people across the country for what Congressional policy
and judicial rulings now dictate is in the public domain.1

Cable television or its advertisers will pay for any copyrighted programs it
orig.nates, whereas the public would receive nothing for the cash the broadcasters
would have the copyright owner siphon from the publk via CATV which otherwise
could be used for copyright fees for more diverse programming.

There is a basic conflict between communications policy and any copyright law
in which a cable antenna system is required to pay copyright on any signal it is
authorized to receive and distribute on its system b3 the Federal Communica-
tions Commission.

The Supreme Court has construed the Communications Act to empower the
Cnmmission to regulate CATV. In exercising this power, the Commission requires,
as a condition of receiving and carriage of television broadcast . ignals, that CATV
systems carry all local signals. The definition of local signal varies according to the
size market where the system is located. Neverthelss, the Commission exercises its
power to require carriage of certain signals and permits the carriage of others.
Such regulations now constitute CATV a supplemental service to make the
Commission's allocations of frequencies more effective. Until set aside, revised or
revoked, CATV systems must comply with those carriage rules.

The proposed legislation would compel CATV to pay copyright owners for
distributing signals carrying their copyrighted Nourks. The broadcaster has the
right to pick and choose the copyrighted works he will buy and broadcast.
Congress should set the record straight. If the Commission is confirmed by Con-
gress in the power to require carriage of particular signals by CATV, then CATV
will remain a supplemental reception service, perform nothing, and owe nothing.
If it is desired to require copyright payment by CATV for its supplemental role,
then CATV should be entitled to carry whatever programs it desires, delete the
advertising and substitute its own. This is strictly a communications policy
question. The broadcaster should not be permitted to have it both ways-collect
additional revenue from sponsors for the added carriage of CATV' and require
CATV to pay copyright fees. In short, the broadcaster is arguing for the morality
of unjust cnriclhncnt to copyright owners at the expense of the public CATV
serves as a means of using copyright to restrict the growth of CATV. It is the
public who will unjustly enrich the broadcaster and/or the copyright owner-not
the CATV operators. These anti-consumer provisions should not be enacted into
law.

We urge the Congress ntot to compromise the fundamental legal principles
established by the United States Supreme Court on two occasions-decisions
that are on the sidc of the viewcr. Thle broadcaster-whatever his motives are-
is wrong in trying to saddle its viewers with extra copyright payments to view
its "free" programs through use of a more efficient rented antenna.

Imposing copyright fees on the community antenna function and, in effect,
making the American public pay tribute twice to the 28 corporations in New
York and IIollywood that ovn substantially all of the copyrighted material on
TV, to watch "free T\"' is wrong. If the copyrig.,'t owners or merchandisers
exercise forbearance on the short term profit of double payment and permit
cable television to flourish, they will be amply rewarded with even greater
profits from the insatiable requirements of cable television for material to fill
its many origination channels in the years to come. The Commission's power
to limit the number of distant signals imported by microwave has been confirmed.
No further power is needed to protect the copy right owner and the public interest.

2l Section 605 of the Communications Act of 1934, as amended, prohibits unauthorized
disclosure of interstate wire or radio communications except "This section shrill not apply
to the recelsing, developing, publishing, or utilizing the contents of any radio communi
cation..which is broadcast or transmitted by amateurs or others for use of the general
public: .. ." (Italic supplied.)
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Now that the "unfair competition" shibboleth has been discredited,u the only
bases for contending that CATV should pay copyright are (1) that it makes
a profit from the use of copyrighted material and (2) that it really does engage
in a public performance for profit. Neither one of these positions are sound. There
is no principle of copyright law which assesses liability for copyright based
on profit alone and certainly none exists in the pending Bill.

As to the display or performance of copyrighted works publicly by community
antennas, the complete answer is that a reception antenna does not perform. The
cable operator does not convert the electronic signal into pictures and sound-
he merely delivers a signal to the subscriber who furnishes his own equipment
to convert the signal to pictures and sound in order to receive and view the
performance. The CATV operator does not use or sell any program or the
performance thereof either publicly or privately. A CATV operator sells a re-
ceiving antenna service, just as a manufacturer sells a receiving antenna from
which he makes a profit, but community antennas do not perform anything. They
are, factually and logically, on the side of the viewer. The only way this can
be changed is by enactment of the legislative fiction that furnishing an antenna
is a performance publicly.

Despite the FCC's push for copyright liability, the copyright law is not the
place to bypass the Commerce Committees and embed regulatory flexibilit3 in
concrete. The Senate Commerce Com:nittee, in its Report on S. 1361 stated that
it " * * * believes that in view of the potential impact of certain provisions in
S. 1361 on our Nation-wide communications service, alnple opportunity should
have been afforded it to consider those provisions in-depth and to have held
hearings on the communications issues." Certainly, CATV should be eliminated
from this Bill, if for no other reason than to permit the Commerce Committees to
develop a national communications policy on cable television before any copy-
right policy on the community antenna function is undertaken.

IV. CONCLUSION

Based on the foregoing review of the background and the provisions of this
legislation, it must be concluded that the provisions of Il.R. 2223 concerning
CATV are philosophically unsound. An across-the-board payment, including pay-
ment b.y the public for two tickets to the same performance or for distant signals
as limited by the Commission's rules, is, in our opinion, soaking the consumer.
We believe that this Subcommittee is justified and should adopt the community
antenna industry's historical PositiGn by amending this Bill to eliminate any
copyright liability for the community antenna function, under Section 106 or
other provisions of I1.R. 2223, but not, of course, the origination function of cable
television systems for which it should be liable like anyone else.

Thank you.

2 Comments of U.S. Department of Justice in FCC Docket No. 18397A (1970).

"II. t'En COMMISSION'S ANALYSIS

"Two premises pervade the Commission's analysis and pronosanls with respect to
importation of distant signals. not onl. In this Immediate proceeding. but throughout Its
consideration of CATV problems: The first is that television broadcasters are being
subjected to 'unfair competition' from CATV operators and the second is that there is a
public interest In preserving marginal television broatdcaster, from failure by %nrlous
cross subsidy devices and restrictions aimed at CATV. We submit that both of these are
Incorrect as a matter of policy.

"1. UnJafr Competition. The Commisslon's theory of 'unfair competition' is relatively
simle; As a result of the Supreme Court's decisloll In Fortnightlyl Corp. v. United
Artists TcleviRion, Inc., 392 U.S. 390 (10968). CATV operators do not have to pay copy-
right fees on broadcast signals. and this the Commission says. results in 'unfair competl-
tion' against broadcasters wvho do have to pay copyright fees for programming.

"Certainly the Fortnightly; decision frees the CATV operator from anl expense which
broadcasters must bear; but if the Commission is to emploN an analyhsl baned on equating
lower costs with 'tnfaf; competition,' then it cannot look at CATV cost savings In Isola-
tion.* [Footnute omitted.] It has, for example, turned over to broadcasters pulhicly
owned spectrum at no charges. and allows them to use it at nominal charces. This publicly-
owned spectrum, when combined ivith a broadcast transmitter, constitutes a program
delivery sy stem which CATV operators cannot duplicate at anything appronachin
the unit cost per viewer. Under tilhe Commission's analyslis. tils constitntces 'Iunfair
conmnetitlon' by bro,..lcasters against all other media of communicatlons Including CATV.

"The Commlssioi.'s basic error is misapplying the concept of 'unfair competition.' If
this concent is to have any meaning it must refer to specific acts bs one competitor which
are Intended to harm others. See generally Callman, The Law of Unfair Competition,
Trademarks and MonovpoliRs. Chl. 2. 'The Theory of Unfair Competition.' By treating
CATV cost savings as 'unfair :ompetition.' the Commission has obscured the basic public
policv issues with which it is confronted, and has Introduced unnecessarily emotional
terminology into the making of policy for both broadcasters and CATV operators."
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MEMORANDUM
November 15, 1974

TO: Ad Hoc Committee of Concerned Cable Television Operators
For a Fair Copyright Law
Post Office Box 389
Painted Post, New York 14870

FROM: Frederick W. Ford

SUBJECT: Copyright Legislation

This memo.jndum is in response to your request for an analysis of United Sates Senate Bill
No. 1361 which was passed on September 11, 1974 and is now pending in the House of Representatives
In addition, this will respond to your further request, by letter of October 29, 1974, that we discuss the
reasons that community antenna systems, as distinguished from other phases of cable television
systems, should not be liable for copyright. Finally, you ask that an appropriate revision of Section 111
of S.1361 be prepared.

I - BACKGROUND

Before undertaking an analysis of the bill, it is important to understand its background A brief
history of the copyright revision program will aid in appreciating the various positions of the cable in-
dustry as they have evolved during the past 10 years.

The present Copyright Law of the United States was enacted in 1909 to carry out the following
language of Article 1, Sec. 8 of the Constitution of the United States:

"To promote the Progress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their respective Writ-
ings and Discoveries."

The Legislative Appropriations Act of 1955 appropriated funds for a comprehensive program of
research and study of Copyright Law revision by the Copyright Office of the Library c' Congress A
number of reports were published, including the Supplementary Report of the Register of Copyrights on
the General Revision of the U.S. Copyright Law. 1965 Revision Bill (89th Cong , 1st Sess , House Com-
mittee Pnnt),.,e.- lair *-g the thinking behind its various sections. The bill proposed by the Register of
Copyrights was intiuduced on February 4, 1965 (H.R. 4347, 89th Cong., 2nd Sess.).

In describing the basic approach of the bill, the Register of Copyrights stated at page 13'

"The basic legislative problem is to Insure that ihe copyright law provides the
necessary monetary incentive to write, produce, publish, and disseminate
creative works, while at the same time guarding against the danger that
these works will not be disseminated and used as fully as they should be-
cause of copyright restrictions."

When some commentators discuss copyright and the Incentives to the starving writer in the cold
garret, they are not talking about television. There may be starving writers In cold garrets but, if thers are
any such people Involved In television, It is 28 companies, Including the networks, that are keeping them
,there. This copyright bill probably will not put one penny in any of their pockets.
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Note the testimony of Mr. Arthur B. Krim, President of the United Artists Corporation, on June 24,
1965, when he appeared before Subcommittee No. 3 of the House Judiciary Committee (Hearings on
H.R. 4347, p. 1332), in behalf of Allied Artists Television Corp., Danny Thomas Enterprises, Inc., Desilu
'Productions, Inc., Embassy Pictures Corp., Independent Television Corp., Metro-Goldwyn Mayer, Inc.,
Wolper Productions, Inc., Screen Gems, Inc., Seven Arts Productions, Inc., Twentletn Century-Fox
Television, Inc., United Artists Television, Inc., Universal Pictures, Inc., Walt Disney Productions, Inc.,
and Warner Bros. Pictures, Inc. Mr. Krim stated:

"I think, gentlemen, that this group of companies which, as you can see,
number 14, represents in excess of 75 percent of the copyrighted material
which is going over the airwaves today. I would venture the further guess
that if we were to add to these 14 another number, certainty not more than 14,
and of course including the three networks, we would cover so close to 100
percent of the copyrighted material which is going over the airwaves and that
the exceptions would be relatively minor in nature."

The Register o' Copyrights claimed in his Report that he took no position on the two pending
cases against the cable industry.1 i Nevertheless, he stated (p. 22) that under Section 106(a) (4) and (5),

"A community antenna service would be performing when it retransmits the
broadcast to subscribers over wires;"

On pages 40, et seq., the Report discusses seconary uses of transmissions. It lists the arguments
advanced for an outright exemption of CATV and those opposed to any exemption before summarily
disposing of this issue as follows:

"On balance, however, we believe that what community antenna operators are
doing represents a performance to the public of the copyright owner's work.
We belleve not only that the performance results in a profit which in fairness
the copyright owner should share, but also that, unless compensated, the
performance can have damaging effects upon the value of the copyright. For
these reasons, we have not included an exemption for commercial community
antenna systems in the bill."

Extensive hearings were held on H.R.4347, in 1965, during the 1st Session of the 89th Congress
which resulted in the bill being reported on October 12, 1966 with amendments. These amendments did
not alter the definitions i3commended by the Register of Copyrights "To perform or display a work
'publicly' "or" 'transmit'." This language was intended to impose full liability on the transmissions oy
CATV as provided by Section 106 of the bill. Earlier studies of the Office of Copyright had not consi, ered
CATV. It-was purely an afterthought.

The bill also was amended, however, by adding a.highly complicated Section 111 which provided
limitations on exclusive rights by secondary transmissions (Union Calendar No. 999, 89th Cong., 2d
Seass.). Section 111 contained in H.R.4347 may be briefly summarized in the follovwing six points.

1. In order to enjoy any exemption from the payment of copyright fees, a CATV system must not
originate any programming other than "weather, time and news reports, free from editorial comment.
agricultural reports, religious services, and local proceedings of governmental bodies", there must be
no "commercial or political" advertising or sponsorship of closed circuit presentations, and there must
be no charges made for any particular program or programs. Also, not more than two channels may be
devoted to originations. Finally, if the CATV ,,erator engages in the deletion of any commercials or
station identification, or in any way alters program content, he loses all exemption under the Act.

2. A CATV system otherwise eligible for exemption is not liable for the payment of copyright
royalties for any broadcast programs received within the "limits of the area normally encompassed" by
the broadcast station whose signal is received, as determined by the Register of Copyrights. Further-
more, if a copyright program is broadcast by two or 'iore TV stations which provide a Grade B signal over
the CATV system, and if one of the TV stations has the exclusive license from the copyright owners to
transmit the program in the area served by the CATV system, the CATV system must protect that ex
clusivity, provided it is given ten days' written notice of the exclusivity.

3. A CATV system which receives the program of a television station which does not "normally"
serve the area in which the CATV operates must pay copyright fees for such programs, except in an area
which is not "adequately" served by television stations.

1 Forlnightly Corp. v. United Artlats Television Inc. 392 U.S. 390 (1968)
TelePrompTer, Inc. v. CBS 415 U.S. 394 (1974)
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4. If the CATV system Is In an area which is not "adequately" served by television stations, It can
receive, under a system of compulsory licensing, the programs of a TV station which does not 'normally
serve the area. The bill or report defines an area as "adequately" served when a "preponderance' or "more
than half" or "substantially all" of the programs of the three major television networks are normal;, .-
celved. Also, the exclusivity limitation discussed under paragraph 2, above, applies equally in an in
adequately served area. In order to qualify for compulsory licenses for the importation of non-Grade B
or non-local signals under the provisions discussed above, the CATV system must supply to the Register
of Copyrights information as to the persons who own or control the CATV system and information as to
the name and location of the stations carried on the CATV system.

5. If a CATV system receives the programs of non-local stations in an area covered by a "local"
station, and duplicates the programming provided by the local station, the CATV systeln loses all ex-
emption from copyright liability.

6. The parties bargain foi a reasonable fee and the Court decides the issue In case they cannot
agree. Failure of either party to offer or accept a reasonable fee will incur up to treble fee damages for the
copyright holder.

The section reflects many regulatory concepts which would be enforced by the copyright bill.
These regulatory concepts, it was understood, had their origin at the Commission. It should be remem-
bered that at this time (October 12, 1966) the legality of the Commission's Second Report and Order
asserting general jurisdiction over CATV' was still very much in doubt. The Commission's regulatory
program of containment "peeks" out of the provisions of this section.

In presenting testimony on H.R. 4347 (89th Cong.), which became H.R. 2512 (90th Cong.), the
then President of NCTA (Hearings before Subcommittee No. 3, Committee on the Judiciary, House of
Representatives, 89th Cong., 1st Session, p. 1245, June 24, 1965), after discussing the conflict between
the bill and communications policy under the jurisdiction of the Interstate and Foreign Commeie Com-
mittee, stated that CATV systems should be free of copyright clearance requirements. An amendment
was then offered2l (Hearings, p. 1255) to exempt CATV from copyright with the following three qualifica-
tions. (1) The further transmission by CATV is made without altering the content, (2) no direct admission
fee is charged, and (3) the reception apparatus is not coin operated. This amendment would have removed
the possibility, it was stated, of a conflict between this legislation and other legislation being consrdered
for establishment of communications policy.

When H.R. 2512 was passed, Section 111, relating to CATV, was stricken from the bill under an
agreement between the Chairmen of the Judiciary Committee and the interstate and Foreign Commerce
Committee. This agreement was entered into to settle a violent dispute between the Committees over
regulation of CATV in the copyright bill. This dispute erupted after a speech by Congressman Arch A.
Moore, Jr. (R. W.Va.) (Cong. Record, April 6, 1967, p. H3624, et seq.) following up his letter of the
previous day to all members of the House.

In his speech, Congressman Moore attacked the bill for attempting to use copyright for the
regulatory control of CATV by. (1) an invasion of the jurisdiction of the Commerce Committee, (2) effect-
ively prohibiting CATV from originating programs, and (;, protecting pay-TV on broadcast stations a,d
effectively precluding pay cable.

As the bill passed, it left CATV fully liable for copyright. NCTA agreed to the bill because of the
frightening decision of the U.S. District Court (S.D. N.Y.) holding CATV liable for infringement of copy-
right. If this decision were to be affirmed on appeal, at least half of the legislative process would be
completed and speedy legislative action would be possible to protect the industry.

On August 2, 1966, the then President of NCTA presented testimony to the Subcommittee on
Patents, Trademarks and Copyrights of the Committee on the Judiciary of the U.S. Senate of S.1006, an
identical bill to H.R. 4347. This testimony was delivered some 16 months after testimony before the
House on H.R. 4347 and some eight months before House passage of H.R. 2512.

A number of things had occurred between the House and Senate Committee hearings. The Dis-
trict Court (S.D. N.Y.) had held on May 23, 1966 that Fortnightly's CATV system had ,i-fringed United

21 "Notwithstanding the provisions of Section 106, the following are not infringements of copyright.

"(5) the further transmitting to the public, by means of bro.dcast receiving equipment of whatever design, ,ncludmng
antennas, and related equipment, wherever larted. which receives and makes available by means of cable ot wvies and related
equipment io individual reception sets of the kind commonly used in private homes, ul a tIar, smlsson embodying a peitormance
or exhibition of a work. Provided. The furthel transmission is made wihout allerng or add...g to the content of the ongmnai trans-
mission and no direct admission fee is charged for the pilvilege of seeing or heal.,.u such transmission and Ihe receeving
apparatus Is not coin operated."
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Artists copyrights, the FCC asserted jurisdiction over all CATV systems on March 8, 1966, and the
House Subcommittee no. 3 announced substantial modification In the provisions of H R. 4347 Operating
in this climate, NCTA believed, at that time, that it was compelled to make a compromise proposal In
doing so, it was stated:

"These proposals in their entirety may satisfy no one - certainly not our-
selves - but they are made in good faith . . ." (Hearing, Id. p. 86).

There were six points in the proposal. In brief, they were as follows:

1. No liability for programs received off-the-air;
2. A compulsory license for distant signals in an inadequately served area;
3. Industry wide bargaining for programs from distant signals received in adequately served

areas at fees fixed by statue somewhat higher than fees in adequately served areas;
4. Liability of CATV for all copyrighted programs which it originates;
5. Music should be considered cleared at the source;
6. No limitation on CATV reception of non-copyrighted programs.

Despite the efforts of NCTA to propose a solution to the copyright issues, admittedly, under the
pressure of the District Court holding, no action was taken on that bill. It should be noted that the Depart-
ment of Justice opposed any extension of copyright liability to CATV because of the possibility of
harmful anti-competitive consequences and that this extension is not justified by valid onsiderations
of the right to copyright protection (Hearings, p. 211, et seq.).

S. 597 was introduced by Senator McClellan on January 23, 1967 and S. 543 was introduced by him
on January 22, 1969. These bills, so far as CATV is concerned, were substantially the same as S.1006,
however, further hearings were held on S.547 and a Committee Print of December 10, 1969 (91st Cong.,
1st Session) contained a number of changes in Section 111. S.644 was introduced on February 18, 1971
containing the changes reported in Section 111 of S.547. Except for technical changes, S.1361, intro-
duced on March 26, 1973, was the same as S.644.

In a letter dated November 1, 1968, the NCTA submitted to Senator McClellan a proposal which,
under the circumstances then existing, NCTA believed was th6 only workable compromise, i.e. an acrss-
the-board approach. This plan would (1) require a compulsory license upon an inclusive payment for all
television signals carried, (2) a single place to pay, (3) a provision honoring sports "blackouts" under
Public Law 87-331, and (4) no restrictions on originations or reception of uncopyrighted programs Need-
less to say, this proposal was not accepted. This plan, as well as many other proposals, made to the
National Associatlun of Broadcasters and copyright owners have all been rejected

Finally, Tom Whi:shead, of OTP, and Chairman Dean Burch called a meeting of the interested
parties from which came the Consensus Agreement of November 8-12, 1971. This Agreement has been
termed the ransom price extracted from NCTA for the supposed relaxation of CATV rules (Cable Tele-
vision Report and Order, 36 FCC 2d 3 (Feb. 3, 1972).)

The Conseisus Agreement, It is understood, was adopted by a one-vote majority of the NCTA
Board of Directors under great pressure from the Government. That sort of agreement is no agreement
(For a current press account of the Agreement see CABLE NEWS, Dec. 17, 1971.) Mcr'c;er, all of the
Consensus Agreement had to be accepted or nothing - no qualifications or reservations of any kind were
permlttted. The pressure for acceptance by the Government was so great that time was not allowed to
consult the Industry generally.

The stated purpose of copyright legislation, Mr. Burch informed Senator McClellan in his letter of
January 26, 1972, was "... to bring cable into the competitive television programming market in a fair and
orderly way." (Underscoring supplied.)

Cable television, when it origirates like a broadcaster, is already on a completely competitive
basis with television - except for the anti-siphoning restrictions placed on cable by the FCC. If there
was any intention of being fair, no such restrictions would have been placed on one of two competitors by
the Government. When CATV is acting as a master antenna on the "side of the viewer" it is not a com-
petitor. Television stations compete with each other which is facilitated by CATV The CATV function
does not compete (fairly or unfairly) with television - a concept fully supported by the Department of
Justice. (See Comments of Department of Justice In FCC Docket 18397-A, Dec. 7, 1970.)

Chairman Burch also stated In his letter to Senator McClellan:

"But the nature of consensus is that it must hold together in its entirety
or not at all - ..."

It Is Important to observe that the Commission disavowed the Consensus Agreement, in denying
the public the right to comment on it, as it must. This was done by the Commission Just a few short
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months alter the Agreement by stating, in paragraph 66 of the Cable Television Report and Order, that-
"The Commission has no intention of setting out detailed regulations today

only to revise them tomorrow. But, as we gain experience and insight, we
retain the flexibility to act accordingly - to make revisions, major or minor -
and to keep pace with the future of this dynamic area of communications
technology."

If the Commission can disavow the Agreement in 1972, certainly after the Supreme Court decision
in 1974 in TelePrompTer Corp. v. CBS, Inc., supra n. 1, determined that importation of distant signals
would have no impact on copyright holders extracting recompense f.r their creativity and labor or suffer
loss, the cable television industry is certainly justified in disavowing the Agreement

In addition to this fact, when the compulsion under which CATV was subjected, in proposing com-
promise plans and accepting the Consensus Agreement, there is no reason to continue to support the
payment of copyright. This is particularly true in the light of Department of Justice's opposition to the
extension of copyright to CATV as anti-competitive.

On July 31 and August 1, 1973, hearings were held on S.1361. The bill was reported on July 3, 1974
and was passed by the United States Senate on September 11, 1974 It is now pending in the House of
Representatives where no action Is likely this year. A new bill must be introduced and passed by both
houses next year before it becomes law. As previously indicated, H.R 2512 was passed in 1967 after
Section 111 was deleted from the bill following a major confrontation between two committees It is,
therefore, important to analyze Section 111 in the context of the present situation because Subcormittee
No. 3 of the House Judiciary Committee has not considered the provisions of the present section

II- ANALYSES OF S. 1361

S. 1361 consists of eight chapters containing some 68 sections in Title I - General Revision of
Copyright Law. There are three chapters of particular concern to cable television Chapter 1 is concerned
with the Subject Matter and Scope of Copyright. Chapter 5 deals with Copyright Infringement and
Remedies. Chapter 8 establishes the Copyright Tribunal.

CHAPTER 1

SUBJECT MATTER AND SCOPE OF COPYRIGHT
Section 101 defines various terms. "To 'perform' a work means to recite, render, play, dance or act

it either directly or by means of any device or process or, in the case of a motion picture or other audio-
visual work, to show its images in any sequence or to make the sounds accompanying it audible " "To
'display' a work means to show a copy of it, either directly or by means or a film, slide, television image,
or any other device or process or, in the case of a motion picture or other audiovisual work, to show
individual images nonsequentially." "To perform or display a work 'publicly' means (1) to perform or
display it at a place open to the public of at any place where a substantial number of persons outside of a
normal circle of a family and its social acquaintances is gathered, (2) to transmit or otherwise commun-
icate a performance or display of the work to a place specified by clause (1) or to the public, by means of
any device or process, whether the members of the public capable of receiving the performance or display
receive it in the same place or in separate places and at the same time or at different times " "To 'transmit'
a performance or display is to communicate it by any device or process whereby images or sounds are
received beyond the place from which they are sent."

In the Report of the Senate Committee on the Judiciary to accompany S 1361, at page 113, the
meaning of the above provisions are explained as follows:

"Under the definitions of 'perform', 'display', 'publicly' and 'transmit' in Sec-
tion 101, the concepts of public performance and public display cover not
only the initial rendition or showing, but also any turther act by which that
rendition or showing is transmitted or communicated to the public. Thus,
for example ... a cable television system is performing when it retransmits
the broadcast to its subscribers .... The purely aural performance of a motion
picture sound track or the sound portions of an audiovisual work, would con-
stitute a performance of the 'motion picture or other audiovisual works', but,
where some of the sounds have been reproduced separately on phono-
records, a performance from the phonorecords would not constitute per-
formance of the motion picture or audiovisual work."

The foregoing provisions make it clear that the bill intends to reverse the holding of the United
States Supreme Court in Fortnightly Corp. v. United Artists Television, Inc., 392 U S 390 (1968) that
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"Broadcasters perform, viewers do not perform. Thus, while both broad-
caster and viewer play crucial roles in the total television process, a line is
drawn between them. One is treated as active performer; the other, a passive
beneficiary. When CAT'J Is considered in this framework, we conclude that
it falls on the viewer's side of the line. Essentially, a CATV no more than en-
hances the viewer's capacity to receive the broadcaster's signal,, it provides
a well-located antenna with an efficient connection to the viewer's television
set. It is true that a CATV system plays an 'active' role in making reception
possible in a given area, but -so do ordinary television sets and antennas."
(Footnotes omitted.)

Section 106 lists five fun.arnental rights given to copyright 6wnerE - the exclusive rights of re-
production, adaptation, publicat:o:., performance and dispiay - are stated generally in thls section

"These exclusive right., which comprise the so-called 'bunole of rights' that
is a copyright, are cumu ative and may overlap in some cases. Each of the
five enumerated rights may be subdivided indef'iitely and, may be owned
and enforced separately."

However, the bill, after seding uk these exclusive rights, provides various limitations, qualifica-
tions, or exceptions in the ;ermairing 11 sections of the chapter. Thus, section 106 is subject to those
sections and must be read in conjunction with these provisions (Report, p 110, et seq.).

Section 111, which was deleted from H.R. 2512 before it was passed by the House in 1967, has
been revised by the Senate. This section modifies the liability o' CATV by lihmat.ons on the exclusive
rights of copyright owners in secondary transmission.

;his section has five subsections. Subsection (a) provides that a secondary transmission (CATV)
embodying a performance or display of a work is not an infringement if:

(1) The secondary transmission is not made by a cable system, but is, in effect, a master
antenna system located in the local service area of a broadcast station licensed by the
FCC for which no direct charge is made.

(2) The secondary transmission is so.ely for purposes described in clause (2) of Section 110
(systematic instructional activities, related to teaching content of the transmission, if
transmitted for reception in classrooms, to persons disabled from attldming classes or
reception by government employees in the course of official duties).

(3) The secondary transmission is by a carrier that has no control over subject matter or re-
cipients thereof and which only provides wire or cable for use of others.

{4) The secondary transmission is by a governmental body or other non-profit organization
which makes no charge except to defray actual expenses. This exemption applies to
"translators" or "boosters". "This exemption does not apply to a cable television system."
(Report, id, p. 131)

Subsection (c) provides in clause (1) for compulsory licensing of secondary transmission of the
primary transmission by an FCC licensed broadcast facility upon compliance with the notice of owner
ship and quarterly payment provisions of subsection (d), and (A) the primary transmission is exclusively
aural and ths secondary transmission is perrr...ible under FCC rules, (B) where the cable system Is, in
whole or in part, within the local service area as prescribed by the FCC, of the primary transmitter, or
(C) where carriage of signals comprising the secondary transmission is permissible under FCC rules.

Clause (2) of subsection (c) provides that notwithstanding the compulsory license, the secondary
transmission is actionable under Section 501, 502 and 506, as an infringement where carriage of the
signals comprising the secondary transmission ,s not permiss ble under FCC rules ~r where the cable
system has not recorded a notice with the Office of Copyright, as specified in subsection (d). This section
converts the Copyright Law into an enforcement law for FCC rules by which broadcasters could con-
tinually harass cable operators with vexatious litigation on any pretext of carriage of signals not per-
mitlled by the FCC rules. It is submitted that this Is not a proper function of' Copyright Law.

The Commitee considered excluo:.lg from the scope of the compulsory license carriage of certain
professional sports, but decided to leave this matter to the Commission and the Commerce Committee
(Report p. 132).

Subsection (b). The mcanirg of subsection (b) Is clearer if considered after (c) because it Is
phrased in terms of an exemption tc both %a) and (c). This section provides that notwithstanding ex
emptions of subsection (a) (master antenna, teaching, carriersaor co-ops) or subsection (c) (compulsory
iicense for, aural primary transmissions carried in compliance with FCC rules, locar service area signals,
or where secondary transmission are permissible under the FCC rules subject to the notice to Copy
rights Office) the secondary transmission is riot made for reception of public at large, but limited to
particular members of the public (pay-TV).
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Subsection (d) (1) provides for notice of r lership of the cable system and other information that
may be required to the Office of Copyright one n.onth before the secondary transmission. Clause (2) pro-
vides for deposit in the Office of Copyright, on a quarterly basis, in accordance with the Register's
rpgulations (A) a statement of account specifying source of Income, number of subscribers and the like,
and (B) the quarterly royalty, based on a sliding percentage scale on gross receipts from subscribers for
the basic services of providing secondary transmissioil of primary broadcast transmitters. The sliding
scale rus from 1/2 percent on quarterly gross receipts of up to $40,000 to 21/2 percent on quarterly gross
receipts of more than $160,000, Based on a $5.00 monthly rate, a 3000 subscriber system would pay $250
a quarter and a 6000 subscriber system would pay $750 a quarter on $90,000 of aress re. Ipts for basic
subscriber services (Report p. 133). Note the rate base may be expanded to other services on wnich
copyright may already been paid and the rate increased. The only limit is what tne three arbitrators fr. n
the American Arbitration Association prescribe that is not set aside in Congress within 90 days.

Clause (3) of subsection (d) provides procedures for the distribution of royalty fees dep..altew
with the Register of Copyrights.

Subsection (e) contains definitions of "primary transmission", "secondary transmission *ca t
systems" and "local service area of a primary transmitter".

The definition of "secondary transmission" makes special provision for non-contqgu,. ,ates,
territories and possessions.

The definition of "cable system" is unusual in that for royalty fee purposes the crmmission's
definition is changed to' two or more cable systems in contiguous communities under common owner-
ship or control or operating from one headend shall be considered one system.

The definition of "local service area of a primary transmitter" is the one in which a television
broadcast stationr is entitled to insist on carriage by the cable system under FCC rules.

CHAPTER 5

COPYRIGHT INFRINGEMENT AND REMEDIES

Section 501 provides that anyone who violates any of the rights provided in Section 106 through
117 is an infringer It provides that the legal or beneficial owner may institute an action for infringement
subject to certain requirements The most significant provision Is that for any secondary transmission by
a cable system which is actionable as an infringement of Section 111(c), a television station holding a
copyright or other license to transmit or perform that work shall, for purposes of instituting an action, be
treated "as a legal or beneficial owner, if such secondary transmission occurs within the local service area
of that television staiion." The Court may require notice to all persons having an interest In the copyright,
as disclosed by the records in the Office of Copyright.

Section 502 gives the Courts power to restrain infringements of copyright.

Section 504 provides that an infringer is liable for actual damages and profits or, at the election of
the copyright owner, statutory damages of $250 to $10,000 a: the Court considers just. If the infringement
was willful, statutory damages may be increased to $50,000 b/' the Court or if the infringer shows that he
had no reason to believe his acts were an infringement, the Ccurt may reduce the statutory damages to
$100.

Section 506 provides severe criminal penalties for willful infringement, ranging from $2500 fine
and one year imprisonment to $50,000 fin. and seven years Imprisonment.

CHAPTER 8

COPYRIGHT ROYALTY TRIBUNAL

Section 801 establishes in the Library of Congress a Copyright Royalty Tribunal. This section
states that the purpose of the Tribunal is to make determinations concerning the adjustment of royalty
rates specified by Sections 111 and 115 to assure that the rates are reasonable. If the Tribunal finds the
statutory rates a Tribunal rate, or the revenue basis In respect to Section 111 does not provide a
reasonable royalty fee for the basic service of providing secondary transmissions of the primary
broadcast transmitter or Is otherwise unreasonable, the Tribunal may change the royalty rate or the
revenue basis on which the fee is assessed or both to assure reasonable royalty fee. This section makes it
clear that neither the rates nor the rate base on which they will be calculated is fixed, but may be changeu
very shortly.
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Section 802 requires the Register of Copyrights to give notice on July 1, 1975 of proceedings to
review royalty rates prescribed by Sections 111, 114 and 115. During the year 1982 and every fifth year
thereafter, petitions for adjustment of the rates may be filed.

Section 803. If the Register of Cvpyrights determines that there is a controversy on distribution of
fees or gives notice of significant i,aerest of a petition under Section 802, he shall request the American
Arbitration Association to submit thi,. names to which objections can be filed. If no objections are filed,
it will constitute a panel of the Tribunal to function as the Tribunal. If objections to members are well
founded, additional names shall be requested and the Tribunal then constituted. There is no provision for
appeal to the Courts. Three arbitrators unskilled in this area will effectually control rates and the rate
base.

Section 806 provides for a report of a Tribunal decision to the Senate and House and Section 807
provides that, if either House resolution, within 90 days, does not favor the decision, it shall not become
effective. If no resolution of disapproval is passed, the Tribunal decision shall become effective.

Section 809 does not provide for any judicial review of the Tribunal's decisions on royalty rates.

SUMMARY

In brief, Section 106 makes cable television systems, when performing as a community antenna,
fully liable as an infanger when distributing copyrighted programs on signals received from television
stations. Exceptions Irom liability are pruvided for master antenna, teaching or instructional activities,
common and other carriers and nonprofit co-ops. CATV is given a compulsory license to carry radio, local
and other signals authorized by the FCC.

Nevertheless, it is an infringement if carriage of a signal is not permissible under FCC rules or the
appropriate notice is not filed with the Office of Copyright. This provision is a real sleeper because it will
give copyright protection and penalties both civil, cnminal and injunctive to the broadcaster if CATV by
accident or otherwise fails to nonduplicate a network or syndicated signal or in any other way ca. ies a
signal not permitted by the FCC rules. In addition, ovel-the-air carriage of pay-TV is fully actionable
unless cleared by the owner of the copyright. QUERY. May the broadcaster clear programs - apparently
not - he can only sue.

A sliding scale of across-the-board fees is prescribed on basic services which must be deposited
with the Office of Copyright quarterly. A hearing will be held in 1975 to consider both the rate base and
the rates to be paid to insure a reasonable royalty fee", whatever that is. No standards are prescribed -
oraiy the sujective idea of the three arbitrators will prevail unless disapproved within 90 days by one house
of Congress. There is no Court appeal to test whether the record supports the award.

Stiff civil and criminal penalties are provided for infringements. Broadcasters holding a license are
treated as a beneficial owner within their local service area for purposes of instituting an action for in
fringement.

A Copyright Royalty Tribunal is formed. Panels of the Tribunal are appointed from the American
Arbitrator Society. The rates prescribed in Section 111 dj (1 , and the rate base (basic subscriber service)
will be reviewed in 1975 and again in 1982 and every five years thereafter to assure the copyright owner a
"reasonable royalty fee."

III - THE PUBLIC SHOULD NOT PAY A COPYRIGHT FEE VIA CATV
It is clear that the Register of Copyrights makes his whole case for CATV copyright liability

on the fact that CATV charges its subscribers and makes a profit and failure to share these profits could
damage the copyright. The Supreme Court disagreed with these assumptions and found otherwise in
TelePrompTer Corp. v. CBS, Inc., supra n.l. If the Register's theory of liablty is correct, which it is not.
then anyone who makes-a profit, directly or indirectly, from a performance ot a copyrighted work should
be liable. This liability would run to wire and receiver manufacturers and countless other business
enterprises which enable the public to view the performance. Moreover, this theory asumes that the re
transmission of a television signal by CATV is a ,o-rformance which the Supreme-Court of the United
Sates, on two occasions, has held that is is not. Mi. Arthur Krim, in his testimony before Subcommittee
No. 3, House Judiciary Committee (Hearings on H.R.4347, P. 1334, June 24, 195j), attempted to justify
the assertilvi that iauiaye of pluiyarris by CATV wuuld seilously dartmage the copyrighted work by refer
ring to the importation of distant signals. Neither Mr. Krim, the Register of Copyrights, or anyone else
has attempted to show that the reception of a signal carrying a copyrighted work off the-air in an area the
television station is obligated to serve and for which the copyright owner has been compensated In any
way damages- the future runs of the work, the broadcaster or anyone else. As we have shown, the
Supreme Court found Mr. Krim's contention erroneous.

The fact that CATV makes a profit, by assisting the TV station to deliver its programs to the public

8
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it is obligated to serve and for which the copyright owner has been paid. has no bearing on whether CATV
'%tjould Pay copyright. CATV services keeps the copyright owner honest by delivering the signal carrying
his program to the public for which he has been paid. In February 1965, in my remaiks before the Inter-
national Radio and Television Society, I stated:

"At the present time, a sponsor who buys a program usually pays the
copyright owner for one performance over one or more stations. The spon-
sor pays the copyright owner, directly or Indirectly, for tickets to the show
for everyone within the Grade B contour of the stations televising it and as
far beyond that contour as it can be received. This cost is passed on to the
public eventually In the purchase price of the product.

"It is a scientific fact, recognized in the Sixth Report and Order, however, that
over average terrain only 90% of the locations in the Gade A contour receive
an adequate ,lgnal 50% of the time, and within the grade B contour only
70% of the locations receive an adequatle signal 50% of the time. I will
venture that most sponsors paying for a program think they are getting a
potential of 100 % of the locations 100% of the time, but that just isn't so,
even though the copyright owner is probably collecting for 100% of the
locations I00% of the time.

"A community antenna television system within the Grade B contour
merely aids the sponsor in getting his moneys worth from the copyright
owner and the station by assuring the sponsor that anyone who desires the
signal will receive it clearly, and thus increase the potential audience. Cer-
tain copyright owners are not satisfied with this. They collect from the
sponsor who recovers his cost from the public and they would like to collect
again from the CATV operator who must also pass his cost on to the public.
Some way or other it does not seem right to me for the public to'have to pay
for 'two tickets to the same performance ."

No one has attempted, to my knowledge, since that time to refute this argument.
There is an additional factor relating to the question of "profits". Although early figures breaking

down program expenses for television were not published, it is significant that the television industry, as
a whole, was reported in 1952, by the FCC, to have had revenues of $323,266,000 and expenses of
$267,902.000. In 1973, the Commission reported that 604 VHF and UHF stations expended 218,266,000 for
film and $64.749.000 for royalty and license fees for a total of $283,015,000. The three networks expended
S624.430.000 in amortization expense on programs obtained from others, $3,128,000 for records and
transcriptions, $7,248.000 for music license fees and S75,467,000 for other performances or program
rights. It is difficult, if not impossible to estimate the actual copyright fees received because of the
intermixture of other program costs with copyright. It is obvious, however, that because of television the
28 companies that control. almost 100% of copyrighted fare on television, have made huge profits tof
which 85% we are told, comes from the top 50 markets) from that exposure and have been paid hand-
somely by the public through the broadcaster for programs dedicated to serve that same public. Why
should the copyright owner, these 28 companies, Mr. Krim spoke of in 1965 and a few others that may
have since joined them, be entitled to "siphon off" duplicate cpyright fees from the public under the
guise that CATV makes a "profit" and these companies are entitled to "a piece of the action"?

Those facts should demonstrate conclusively that the c.pyright owner giants {1) by virtue of their
access to the air, (2) with no charges by the Guvernment to :,ansport their product to the public (3) com-
Dared to CATV comoanies which pay u.p to S10,00R d mile for their channels of communication to
subscribers, should certainly be required ,o fores, double fees from a reception service for the public.
The small number of copyright owners whu dominate this area should certainly be required to give some-
thing back to the public in return for using the public domain for what are obviously huge profits. Cable
television or its advertisers will pay for any programs it siphons from broadcast television, whereas the
public would re.eive nothing for the cash the broadcasters would have the copyright owner siphon from
the public via CATV.

There Is a basic conflict between communications policy and any copyright law in which a cable
antenna system is required to pay copyright on any s.gnal it is authorized to receive and distribute on its
.system by the Federal Communications Commission.

The Court has construed the Communications Act to empower the Commission to regulate CATV.
In exercising this power, the Commission requires, as a condition ol receiving and carriage of television
broadcast signals, that CATV systems must carry all local signals. The definition of local signal varies
according to the size market where the system is located. Nevertheless, the Commission exercises its
power to require carriage of certain signals and permits the carriage of others. Such regulations riuw
constitute CATV a supplemental service to make the Commission s allocations of frequencies more
effective. Until set aside, revised or revoked, CATV systems must comply with those carriage rules.
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The proposed legislation would compel CATV to pay copyright owners for distributing signals
carrying their copyrighted works. The broadcaster has the right to pick and ch6ose the copyrighted works
he will buy and broadcast. Congress should set the record straight. If the Commission is confirmed in the
power to require carriage of particular signals by CATV, than CATV is a supplemental reception service,
performs nothing, and owes nothing. If it is desired tio require copyright payment by CATV for its
supplemental role, then CATV should be entitled to carry whatever programs it desires, delete the ad-
vertising and substitute its own. The broadcaster should not be permitted to have it both ways - collect
additional revenue from sponsors for the added carriage of CATV and require CATV to pay copyright fees
In short, the broadcaster is arguing for the morality of unjust enrichment to copyright owners at the
expense of the public CATV serves as a means of using copyright to restrict the growth of CATV It is the
public who will unjustly enrich the broadcaster and,'or the copyright owner - not the CATV operators.
These anti-consumer provisions should not be enacted into law.

IV - CONCLUSION

Based on the foregoing review of the background and the provisions of this legislation, it must be
concluded that the provisions of S. 1361 concerning CATV are philosophically unsound. An across-the-
board payment. including payment by the public for two tickets to the same performance or for distant
signals as limited by the Commission's rules, is, in my opinion, soaking the consumer and will add to an
already inflationary economy. I believe that you are justified and should revert to the industry's h;storical
position and make every effort to seek an amendment to this bill, substantially as recommended mn 1965
(supra n.1), to eliminate any liability under Section 106 or other provisions of S. 1361.

The Subcommittee on Communications of the Senate Commerce Committee, in its Report No
93-1035 on S. 1361, proposed certain amendments to the bill. In conclusion, the subcommittee stated
on page 71:

"Despite proposing amendments to the Judiciary Committee's ame
ment In the nature of a substitute for S.1361, you Committee emphasizes
it is reporting the bill out without recommendation.

"Clearly, some of its subject matter substantially affects the broadcast-
ing and cable industriesand is regulatory in nature.

"Should it be enacted it will have a significant impact on our nationwide
communications system, without the relevant issues having been analyzed
In the forum designated the Senate for that purpose, i.e. your Committee on
Commerce."

I have not undertaken to separate the regulatory parts of the bill from those properly in a copyright
bill. At a later time, this type analysis should be made in order to further demonstrate the inappropriate-
ness of the provisions of S. 1361 relating to cable television.

Frederick W. Ford
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AD Hoc COMMITTEE
OF CONCERNED CABLE TELEVISION OZERATORS

FOR A FAIR COPYRIGHT LAW,
Painted Post, N.Y., June 10, 1975.

Re H.R. 2223-Omnibus Copyright Revision Legislation-Cable Television.
lIon. ROBERT W. KASTENXfEIER,
Chairman, Subcommnittcc on Courts, Civil Libertics, and the Administration of

Justice, Judiciary Committee, IIose of RIprescntati'es, IW'ashington, D.C.
DEAR CON.GRESSMAaN KASTENNMEIER: The Ad Hloc Committee of Concerned Cable

Television Operators For a Fair Copyright Law is enclosing herewith for in-
sertion in the records on the current HIearings on the above-referenced legisla-
tion the following:

1. Listing of State and Regional cable television associations that have adopted
resolutions against the payment of copyright fees by cable television systems.

2. Copies of resolutions passed by 53 municipalities in the United States against
the payment of copyright fees by CATV systems and indirectly the United
States public that happens to view their television on CATV systems.

It is pertinent to note that no municipalities in the United States have voted
in favor of having CATV systems pay copyright. It would obviously not be logical
for them to do so because the cost of the copyright fees will be passed on to the
subscribing U.S. consumers. Obviously they knou it ii ould not be popular or even
intelligent to adopt such a position. This special interest legislation would In
effect require the American consumer tp pay special copyright fees for viewing
programming that has advertisements attached to it. Such "pork barrel" legisla-
tion is clearly not in the public interest.

You will snote that to date 23 states have officially adopted resolutions against
the payment of copyright fees by CATV syste ns. CATV operators are essen-
tially providing an "antenna service". As such, CATV operators do not understand
this entire issue of copyright. Hlowever, as CATV' operators become more and
more aware that they will have to pay copyright fees in the liniediate future if
this disastrous legislation goes through, they are putting pressure on individual
state associations to officially adopt positions against the payment of copyright.

The only people that are for the pa.ment of copyright are the large multiple
system owned CATV operators that control the National Cable Television Asso-
ciation. These operators feel that the Federal Communications Commission wvill
continue to enact disastrous legislation in our industry if this copyright issue is
not settled. We agree that it should be settled. But we also feel that to agree to
pay copyright which we feel is fundamentally immoral and anti-consumer is not
the appropriate course of action.

We hope that S our Committee will consider in its deliberations on the proposed
copyright legislation the strong feeling ..f t!hc i.itl,:palities that voted against
this legislaticn. Please also consider the feelings of all the state associations
representing approximately a/'. of all the states in America that have taken tilhe
trouble to adopt resolutions against this legislation as it relates to cable television.

Very truly yours,
LAWRENCE FLINN, JB., Member.

LISTING OF STATE AND REGIONAL CATV ASSOCIATIONS THAT HAVE ADOPTED A
"NO PAY" POSITION ON COPYRIOIIT AS OF JUNE 0, 1975

STATE AS0"T.ATIONS
1. Alabama*
2. Arkansas
3. Colorado
4. Iowa*
5. Kentucky*
6. Louisiana
7. Minneaota*
8. New York*
9 Oklahoma*
10. Oregon*
11. Pennsylvania1

Footnotes at end of listings.
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12. Texas*
18. Virginia*
14. West Virginia

STATES REPRESENTED THROUGH REGIONAL CATV ASSOCIATIONS

STATES REPRESENTED AND NAME OF REGIONAL ASSOCIATIONS

15. Illinois, Illinois-Indiana CATV Assn.
16. Indiana.
17. Maryland, lMIaryland-Delaware CATV Assn.
18. Delaware.
19. Kansas, Mid-America CATV Assn.
20. Missouri.

Oklahoma (counted above. Passed separate resolution).
21, Nebraska.
22. Colorado, Rocky Mountain CATV Assn.
23. Wyoming*

STATE ASSOCrATIoNS THAT HAVE VOTED TO ADOPT THE NCTA PosITION
ON COPYRIGHT

1, California.
2. Florida.

*Copy of resolution passed is submitted herewith. The other resolutions have been
recently reported by telephone or in the press and copies of the related resolutions passed
will be obtained and copies will be submitted to Congress.

I Would pay copyright on distant signals only beyond basic complement of 7 TV signals.
(3 nets, 1 EiTV, & 8 Independents).
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AD HOC COMMITTEE
OF CONCERNED CABLE TELEVISION OPERATORS

FOR A FAIR COPYRIGHT LAW
BOX 389

PAINTED POST, NEW YORK 14870
TELEPHONE 607 962-3890

.!. - Eun9

July 3, 1975

Hon. Robert W. Kastenmeier
Chairman, Subcommittee on Courts, Civil
Liberties, and the Administration of
Justice
Room 2232 -
Rayburn Office Building
Washington, D.C. 20515

Re: H.R. 2223 - Omnibus Copyright Revision Legislation -
Cable Television

Dear Congressman Kastenmeier:

In reference to our letter to you dated June 10, 1975,
enclosed herewith is a resolution passed by the City of
Bellaire, Ohio requesting Congress to remove any provision
requiring the payment of copyright fees by cable television
systems from the above referenced legislation.

Please include the enclosed document in our previous
filing for insertion in the records for the current deli-
berations on this proposed legislation. Thank you for
your help in this matter.

Very truly yours,

THE AD HOC COMMITTEE OF
CONCERNED CABLE TELEVISION
OPERATORS FOR A PAIR COPYRIGHT
LAW

By F
Jonathan I. Singer

JIS:mc
Enclosures

cc: Members of the House Subcommittee on Courts,
Civil Liberties and the Administration of Justice

57-786 0 - 76 - pt. I - 43
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RESOLUTION NO. 326

RE: OMNIBUS COPYRIGHT REVISIO17 LEG.. .I!UON - C.3:.Z TELEVISIO..

WHEREAS, the matter of lia..lity of cable ,clevision ope cors
and, through them cable subscribers to pay copyright royaltie
television signals carried on cable television is now before
Congress of the United States in the Omnibus Copyright Revisir
Bill;

WHEREAS, the 1974 annual meeting of the United States Cor-- nce
of Mayors in San Diego did unanimougly approve Resolution 11un/.
urging the United States Senate not tc adopt legislation %whic:. '
place an extra surcharge on the viewing of television program:-
via a cable television system;

WHEREAS, this resolutibn Las ignored and :ad no effe- or
action of the United States Senate in the ..--mber 9th ac
Senate Bill S.1361;

WHEREAS, the United States Suprer:. You:c has twice h t
carriac..- of broadcast signals by cable television is not el anc¢
under .'.:deral copyright law for which copyright royaltic. e
quired to be paid; and

WHEREAS, as a matter of pure logic and economic thece ,, p . ent
of copyright royalties for carriage of broadcast signals ca
television is improper and can result in consumers paylv py -'t
royalties twice;

WHEREAS, the cable television indus._ry, still in i._ - Ea.-
should not be overburdened with required fees and charc,. , lyr.
of which must be subsidized by the ultimate consumer, the colc¢
television subscriber;

WHEREAS, the continuation of quality cable television Zer%
in and for the community of Bellaire, Ohio, is important to the
well-being, education, and informed status Qf our citizens;

WHEREAS, adoption of this copy'righ. legislation by the ful
Congres_ .f the Ur.'-ta States will be ..Z;;ationar k and will
selectively "tax" the cable viewing residents of Bellaire, Ohio

NOW, THEREFORE, BE IT RESOLVED, by the Council of the city -.
Bellaire, Ohio:

51. That the Congress of the United States is urged to re-.rve
from the Omnibus Copyright Revision Bil. all language which 'ou.
require a copyright payment for carriage of broadcast signals on
cable television.

BEST COPY AYMLU ,
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S2. Urges that the Honorable Jonn Glenn and Honorable Robert
Taft, Senators and Honorable Wayne L. Hays, our Congressman, do
everything within their power to defeat Senate Bill S.1361.

S3. That this resolution shall take effect and be in force
from and after the earliest period allowed by law.

Passed this lthday of Juno ,1975.

Attest:_ /_r_
Clerk of Counc l1 President /f Cncil

Approved this 19th day of, Jun ,1975.

Mayor
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Mr. KABEEIE The Chair would now like to call George J.
Barco, general counsel for the Pennsylvania Cable Television Asso-
ciation.

Mr. Barco, you may proceed.

TESTIM0ONY OF GEORGE J. BARCO, GENERAL COUNSEL,
PENNSYLVANIA CABLE TELEVISION ASSOCIATION

Mr. BARco. First, may I point out here on the map what part of
Pennsylvania I come from, so that you know the place from, which
I come.

Mr. Chairman and members of the Subcommittee on Courts, Civil
Liberties and the Administration of Justice-I purposely mention that
title because that is one of the reasons I'm here today because I believe
that the orbit of your jurisidiction can afford us some of the relief we
are seeking. Having seen you gentlemen on television in the execution
of your duty, I was reinforced in my belief.

Further, Mr. Chairman, I want you to know that we have a state-
ment here that is longer than the 5 minutes allocated to us, and we
would ask that it be included in the record. I have prepared my remarks
to fit within the time which has been allowed to me.

Mr. KAsISNMEIR. The Chair appreciates that, Mr. Barco, and your
statement and the Pennsylvania Cable Television Association policy
position statement of March 1975, will be received in the record.

Mr. BARco. Thank you, Mr. Chairman.
I am George J. Barco of Meadville, Pa. For the past 23 years I have

been a part owner and president of several cable television companies,
and I have served as general counsel for the past 20 years of Pennsyl-
vania Cable Television Association. Pennsylvania is the State where
commercial CATV started some 27 years ago, and where more com-
munities and a greater percentage of the television viewing public
secure reception by CATV service than in any other State.

For the past 10 years particularly, I have been concerned that the
views and concepts, and, in turn, many aspects of government treat-
ment accorded to the industry have been influenced to a great extent
by a pervasive preoccupation, inside and outside the industry, with
the technical and theoretical capabilities of cable television to provide
broad television and communications services.

This preoccupation has been obsessive to such an extelat that the
financial, technological, and practical requirements for such an
evolution have not been fully analyzed, or recognized, on the one
hand, and, at the same time, the significance of the television reception
function being provided by CATV has been discounted and the real
nature of the service today confused and distorted.

The Pennsylvania position on copyright places the television recep-
tion function in clear focus and places that function in proper per-
'spective, both with relation to the subscribers it presently serves,
and with relation to the capabilities for cdule to improve and equalize
television reception opportunities for the public generally. The Penn-
svlvania position also recognizes the desirability of realizing the poten-
tial of cable television for providing increased program choices in part
through microwaving of additional signals, acknbwledging that this
function is distinct from the television reception function, and that
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providing such service may be subject to reasonable copyright
payment.

It is no secret that there is a fundamental and serious division
in the industry on the issue of copyright payment; The Pennsylvania
position in essence represents the view of a substantial segment of the
industry that is opposed in principle to the concept of across-the-board
copyright liability, and particularly, copyright liability for television
reception of signals received off the air.

The other substantial segment of the industry-and particularly on
the board of directors of the NClTA-'has been willing, and even eager,.
to agree to payment of copyright fees "across the board" in response
to an assortment of influences, including the appeal of an expedient
response to the pressure for copyright payment; the desperate hope
that such a commitment will evoke some response from the Federal
Communications Conunission in the direction of relaxing its very,
restrictive regulations of CATV; and the expectation that such pay-
ment from the existing industry Wvill be the means of securing the
availability of microwaved signals thought to be a prerequisite for
the economic viability of cable television for the large cities and the
cable communications indus ' of the future.

One measure of the exten.-of the division is that soAme 18 State and
regional associations have either drafted a resolution for action, or
have taken action, in opposition to the NCTA. position of copyright
payment "across the board".

The basic principle of the Pennsylvania position that off-the-air
television reception should not be subject to the burdens and risks in-
volved in a commitment to copyright payment is founded on the
pertinent facts and circumstances. The broadcasters and copy-
right owners make use of the public resource of the airwaves without
payment.

In addition, the policy of the 1934 Communications Act favors the
widest possible distribution of broadcast services for the general bwne-
fit and welfare of all citizens. As a consequence, there must accrue a
fundamental right in the puiblic to utilize on an equal basis all signals
receivable off the air, whether by conventional rooftop antenna, or by
cable television.

I am unable in the time allotted to me to further detail the philo-
sophical and factlul basis for the Pennsylvania position, 'ind I have,
therefore, attached the position in full to this statement for the record.

In summary, the Pennsylvania position sc far as payment of copy-
right fees is as follows: '

One. No cot)yright fees should be payable for television reception
of off-the-air signals, regardless of the total number involved.

Two. No copyright fees should be payable for basic tolevision re-
ception, whether secured off the air, or by microwave. While we have
stated that basic television reception should include the national net-
works, three indelpeldent telei ision stations, and one educational tele-
vision station, we recognize that there is room for differences of
opinion as to what basic television reception should include.

Three. Co)vrilht fees would be pavable on the recention of micro-
waved signals, other than those required for basic television reception
in two above, at the rate of two-tenths of 1 percent per microwaved
chamel.
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Another fundamental concern emphasized'in the Pennsylvania posi-
tion is that the copyright bill not effect a confirmation of the present
FCC regulatory treatment of the industry. For example, the FCC
definition of so-called distant and local signals has little relation
to actual reception conditions for signals received off the air; and the
application of these artificial and arbitrary definitions results in
unreasonable, unfair, and discriminatory treatment for television
viewers.

Finally, and most important, cable television viewers--comprising
10 million subscriber homes with over 30 million viewers-have never
been informed of the proposal for copyright payment for their tele-
vision reception service, while payment will not be required for the
same reception by their next door neighbor using a conventional roof-
top antenna. In this day of consumer concern andspecial awa2renesszfor
due process, the lack of fairness and reasonable treatment for cable
subscribers for television reception-both off the air and for basic
television service-is most evident, is not supportable, and certainty
should not be countenanced by this comnittee whose very title stands
as a beacon light for the citizens of our Nation for proper protection
of their basic rights.

Mr. Chairman and members of this committee, I have been a mem-
ber of the negotiating committee of the industry; and I was party to
the consensus agreement. I should be very glad to answer any questions
you have.

Mr. KASTENMEIER. Thank you, Mr. Barco. In that c, ,nnection, when
the agreement was concluded in 1971, you were one of those who were
agreeable to the provisions?

Mr. BnRco. Absolutely not. There was a very strong division, then,
and we were told by the then Chairman of the FCC that this had to
be because it was demanded by the White House, otherwise we cannot
relax the rule. There had been a freeze on the industry, and the indus-
try was desperate. The manufacturers were going out of business, the
inrdustry was at a standstill; and it was only by a two-vote majority
that that was carried and accepted by the board of our directors and
the officers of the, association. There were very, verN violent arguments
about the whole thing. And, as Mr. Ford Ilas pointed out, the other
factors shortly followed, so it was never given any credence by
anybody.

Mr. KASTENXEIER. Off the record.
[Discussion off the record.]
Mr. KA[TENmEIER. Mr. Barco, we do have another witness whom

we will not be able to hear without returning. So, I will- request that
we recess and then return during what would otherwise be the lunch
hour, and proceed with our last witness.

I propose we will return at 1:45, after we vote, and conclude at 2
o'clock.

Mr. BARCO. Mr. Chairman, before I am dismissed, may I.please just
make one suggestion? You note that our position provides that when
/ signal is carried far beyond its normal area of operation-

Mr. KASTENMiER. By microwave.
Mr. BARco. Yes. We believe that under some circumstances a copy-

right fee should be paid.
Mr. KASTENrEIER. I was interested in this and hoped to question

you about this.
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Mr. BARco. I.will be glad to come back after lunch.
Mr. DANIE SON. If the gentleman can come back-
Mr. BARo. I will be very happy to come back.
Mr. KASTENMErER. The subcommittee will be in recess for 15 -min-

utes, until 1:45.
[Whereupon, at 1:30 p.m. a recess was taken until 1:55 p.m.]
Mr. KAsTENMEIER. The subcommittee will come to order for the

resumption of our testimony today. When we recessed we were hearing
from Mr. George Barco, who had submitted his testimony, and was in
the position of anticipating a question of mine, to the position- of the
Pennsylvania C'able Television Association, No. 3, that copyright fees
would be payable on the reception of microwaved slgnals.

What are microwave signals, in common parlance, so that we might
understand what that refers to ?

Mr. BARco. There are two types of signals in cable television systems
received and transmitted to their subscribers. One, what we receive nor-
mally over the air, and the other where we have to use microwave
operations, where you bring a signal by long distance with a series of
retransmitting of signals, reaching the ultimate destination. Now,
may I explain that ?

Mr. KASTENEIER. Yes.
Mr. BARCO. I said we take three positions, as Your Honor will re-

member. First, anything "off the air" should pay no copyright because
it is a basic right of the American citizen to receive these broadcast
television signals. Number two, we said there is also a right to 'basic
television recepticn, regardless of how it is received, by the public.

Now, even though inPennsylvania there is no need to have anything
except what we receive off the air-in any part of Pennsylvania-there
are some signals brought in by microwave from New York City, for
instance. But they are not nectled for basic television reception except-
ing in those instances where we want it.

Now, we think there. are some communities in the Midwest and
Far West where they cannot get the signals any way except by micro-
wace, but it is a very small number of communities. We think that
those people should be entitled to receive television reception, regard-
less of whether it's off the air, or by microwave, without the payment
of copyright because of the fact that it is important to the welfare of
our Nation to have everybody receive television reception. And we say
they should be able to receive the three networks, three independents,
and one educational station.

You might ask, why do we cite that number-this is the reception
provided to people in the large cities. Why should there be second-class
citizens in the smaller communities. Television reception in the small
communities, gentlemen, is more important than television reception in
the big cities because this is the most important th'ng they' have outside
eating and sleeping.

Mr AsTENmrEFER. In terms of tile networks, the independ3nt' and
educational television stations, there is an FCC determination of what
constitutes a complete service within a market in terms of some con-
fimuration as to what type of network stations constitute-

Mr. BARCO. A market.
Mr. KASTpNmETr.R. A fully served area. I guess this is somewhat

different.
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Mr. Bunco. Mr. Chairman, that definition is an artificial one, estab-
lished by the FCC. The amazing thing to us in the industry is that
they will give a license to a broadcaster to put a signal out in the air.
They can't restrir' that licensed signal, where it goes. And then they
come and say to yu, "Well, you can t carry-it" even though we pick it
out of th~e :ir. They say, "You can receive this one, but you can't re-
ceive that one." Frankly, we can't understand it at all.

.And the other thing we have to keep in mind, Mr. Chairman, is
that, if in the same community, if you use a rooftop anitenna, you can
receive anything that is receivable off the air, like you do with the
CATV system. But the FCC comes and says to us, "If you have to
buy television reception service from a cable company, you can't bring
in but so many stations," but they make no such restriction on rooftop
antennas, regardless of the number of signals received.

Mr. KASTENMEIER. Mr. Barco, do the members of your association-
and it is a very old one in Pennsylvania-differ in terms of their char-
acteristics, or types of programs, the type of transmitting they are
involved in, than the members of the national association that testi-
fied before? I

Mr. BARco. No, generally not. I would say to you that from our
personal knowledge, we have about 60 systems which do cable casting,
which is local origination. Our system has been doing that for 8 years,
and we know a number of other systems who do the same thing.

Mr. KAGTEN3rEIER, Thank you. The gentleman from California,
Mr. Danielson.

,fr. DANIELSON. Thank you, iMr. Chairman.
Thank you, Mr. Barco. On cable casting for origination of programs

you do not question that copyright fees should be paid on that type of
program.

Mr. BARCO. Absolutely not. And -we do pay on those we buy.
Mr. DANIELSON. I just wondered whether you had- any question

on that.
Mr. BARCO. No, no question.
Mr. DANIELSON. Under the formula that you come up with here,

your three points, can you give me an estimate of how many CATV
systems would be paying copyright, and how many would not?

Mr. BARCO. My recollection is that that was checked by the NCTA
Office, and they estimated about 750 systems would be paying copy-
right, that is if they brought it in by microwave beyond, off the air.

Mr. DANIELSON. I understand. Well, 750-how many systems are
there?

Mr. BARCO. Altogether around 3,000.
Mr. DANIFLSON. About 25 percent '
Mr. BARCo. But you must keep in mind, Congressman, that 89 per-

cent of the top 100 market, or 89 markets rather, have not been
developed for CATV, and this is where the.play is going to conlm in
because they think that -they are going to develop those markets by
bringing in the distant signals by microwave. And when they get
beyond the basic television reception, then they will have to pay.

.And of course, that is all based on the proposition that when you
bring in a signal by microwave, there has not been any compensation
to the cop) right owner. If he is being compensated because le knows
about it, then of course we don't think there should be double pay-
ment. But if he hasn't been paid, it's only right that he should be paid.
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Mr. _' -ELSON. I think I understand your position, thank you, very
much.

Mr. KASTENMrEIER, The gentleman from Illinois, Mr. Railsback.
Mr. RALSBACK. NTo questions, thank you.
Mr. IaSTENhmEER. The gentlemlan from New York, Mr. Pattison.
Mr. PATTISON. No questions.
Mr. EKASTENrrTE t. The gentleman from California; Mr. Wiggins?
Mr. WIGGINs. Are the microwave signals beamed to a receiver ?
Mr. BARcc. To a receiving antenna.
Mir, WIaoINs. I mean to a specific customer?
Mr. BARCO. Yes, the customer in this case being the CATV system.
Mr. WIGGINs. It's not from the air, that is.
Mr. BARCO. Oh, no, you have to have a special pickup.
Mr. WIaaINs. In those systems in Pennsylvania that have some

experience in cable casting, which is a word describing tLe origination,
I think-

Mr. BARCo. Lotil origination.
Mr. WIGGINs. Has there been difficulty, in obtaining financing for

those stations by reason of the fact that they are, or should be liable
for copyright payments?

Mr. BARco. No. You see, those systems, of course, have two types
of programs, the cable casting, No. 1, a locally originated program;
and then they have these other programs that they buy. They go on
the marketplace and negotiate tile price as broadcasters do. We have
had no problems in that respect at all..

Mr. WIaGINs. That's all.
Mr. KASTENmIEER. Thank you very much, Mr. Barco, for your

testimony here today. I am sorry we kept you so long.
[The prepared statement of George J. Barco, and the Pennsylvania

Cable Television Association Policy Position follow:]

STATEMENT OF GEORGE J. BARCO, GENERAL COUNSEL, PENNSYLVANIA CABLE
TELEVISION ASSOCIATION

Mr. Chairman, members of the subcommittee, I am George J. Barco of Mead-
ville, Pa. For the past 23 years, I have endeavored to participate actively and
positively in the deliberations of the cable television industry leadership on the
various issues affecting it nationwide.' During t.is time I hav- been a part
owner and president of several cable television companr.ies, include... the one
serving the community in which I live. Also, I have sern ed as General .os .e)
for the past 20 years of Pennsylvania Cable Television Association, th, >.a
association of the cable television industry in Pennsylvania where the C:
industry was born as a commercial enterprise some 27 sears ago and w]vtre
more communities and a greater percentage of the television viewing public
secure reception by CATV service than in any ¢other state.

During this period, I have been personally and directly acqualN;ed wit[ the
nature and development of the industr3 itself and hav.e observed tl." changing
views and concepts of others toward, the industry. I have bee:-, oncen:ed, again
and again, particularly during the last 10 -years, that these views and concepts,
and, in turn, many aspects of government treatment aeccrded to the industry
have been influenced to a great extent by a pervasive lreoccupation, inside and
outside of the ;ndustry, with the technical and theoretical capabilities of cable
television to provide broad television and communications services. This pre-
occupation has been obsessive to such an extent that the financial, technological
and practical requirements for such an evolution have not been fully analyzed

1National Chbnrmnn [then known as President]. National Cable Television Assoidttlon.
1957: Member, Bonrd of Directors of NCTA. 15 years ending in 1972: Member. NCTA
Convrliht Nerotiating Committee, 1972-1975; Member, NCTA Music Copyright Nego-
tiating Committee, 1972-1975.
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or recognized, on the one hand, and, at the .same time, the significance of the
television reception function being provided by CATV have been discounted and
the real nature of the service today confused and distorted.

Time and again it has been acknowledged by the Federal Communication:
Commission, the broadcasters and the copyright owners themselves that the
master or community antenna television reception function which the CITV
industry was established to perform, does not interfere with or encroac I upon
the respective interests of broadcasters and copyright owners, because ttl service
is supplementary to, and supportive of, broadcasting and corrective Jf some of
the technical limitations of the technology. Regardless of all of the talked about
hopes, dreams and promises for cable, it is-a central fact that cable as it exists
today represents only a concept of the ultimate cable commulications technology,
and the implementation of that concept require;s tremendous expenditures of
time and money with very considerable risks, uncertainties and unknowns.

The Pennsylvania Position on copyright places the television reception function
of cable television in clear focus and places that function in proper perspective,
both with relation to the subscribers it presently serves, and with relation to
the capabilities for cable to improve and equalize television reception opportuni-
ties for the public generally. The Pennsylvania Position also recognizes the
desirability of real.-ing the potential of cable television for providing increased
program choices in part through microwaving of additional signals, acknowledg-
ing that this function is distinct from the television reception function, and that
providing such service-may be subject to -easonable copyright payment.

I must emphasize that the Pennsylvania Position represents not merely an
expedient response to the various pressures for the resolution of the copyright
issue for the industry, nor does it represent an effort to limit or reduce the extent
or amount of copyright payment motivated by business self-interest. It is pre-
sented rather as the right, logical and equitable resolution of the isoue in view
of the true nature of the functions concerned and the over-all public interest in
them.

The Pennsylvania Position was originally developed by the Pennsylvania
Cable Television Association in 1969 and reviewed and refined by it in Mlarch
of 1975 [with much time and consideration being given to the issue by a broad
base-of Association membership in both instances]. However, its adherents are
not limited to Pennsylvania, for it has wide acceptance across the nation.

It is no secreL that there is a fundamental and serious 'division in the industry
on the issue of copyright payment. The Pennsylvania Position in essence repre-
sents the views of a substantial segment of the industry that is opposed in
principle to the concept of "across the board" copyright liability, and particularly,
copyright liability for television reception of signals received off the air.

The other substantial segment of the industry has been willing and even
eager, to agree to payment of copyright fees "across the board" in response to
.an assortment of influences, including the appeal of an expedient response to
the pressure for copyright payment; the desperate hope th% t such a commitment
will evoke some response from the Federal Communications Commission in the
direction of relaxing its very restrictive regulations of CATV'; and the expecta-
tion that such payment from the existing industry will be the means of securing
the availability of microwaved signals thought to be a prerequisite for the
economic viability of cable televiso- for the large cities and the cable comnunli-
cations industry (b the future.

Although NCTA. still officially adheres ,o the views of this segment, its policy
in this respect l.as been seriously questioned and reviewed agailL and agt'n, even
as late as May 23, 1975. In this regard, it must. be taken into account that many
members of NCTA have interests in television broadcasting and copyright hold-
ings which are to some extent clearly in conflict with CATV interests as such. It
is my opinion that.the position of'NCTA on copyright has been definitely weighted
and influenced by these interests and still is today..

One measure of the extent of the division is that some 18 state and regional
associatio.ns naie either drafted a resolution for action, or have taken action, in
opposition to the NCTA position of copyright payment "across the board." I
believe that a clear plurality if not majority of cable operators throughout
the country are opposed t, copyriglit payment for signals received off the air
and are convinccd'that payment for these signals is not reasonable.

The basic principle of the Pennsylvania Position that off the air television
reception should not bhe subject to the burdens and risks involved in a commit-
ment to copyright payment is founded on the pertinentfacts and circumstances.
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The broadcasters:and copyright owners make use of the public res"urce of the
airwaves without paymenht In addition, the policy, of the 1934 Communications
Act favors the widest possible distribution of broadcast services for the general
benefit and welfare of'all citizens. As a consequence, there must accrue a fun-
damental right in the public to utilize on an equal basis all signals receivable
off the air, whether by conventional rooftop antenna or by cable television.

Again, since the copyright owners choose to distribute their property by broad-
casting, there is no reasonable basis for any expectation by them that they
should control or'limit the distribution as if they were providing for a perform-
ance in a theater, arenia or hall.

From the point of view of the subscriber, it is incomprehensible that liability
,to copyright fees should depend on the accident of topography-or in the real
life situation of the television viewer-whether he is-living in a high area where
a conventional antenna provides adequate reception or whether he lives behind
the hills or along the river where CATV service is required or desirable to pro-
vide satisfactory television reception. These reception conditions can change
from street to street in a given community.

A correlating basic principle of ile Pennsylvania Position is that inasmuch as
CATSV can provide the means for equalizing the television reception opportunity
for all the viewers, thereby correcting a limitation or deficiency in broadcasting
technology, service for at least basic television reception should not be subject
to copyright, by whatever means reception is secured.

I am unable in the time allotted to me to further detail the philosophical and
factual'basis for the Pennsylvania Position, and I have, therefore, attached the
Position in full to this statement for the record.

In summary, the Pennsylvania Position so far as payment of copyright fees is
as fol.ows:

(1)' No copyright fees should be payable for television reception of off the air
signals, regardless of the total number involved.

(2) No copyright fees should be pa.able for basic television reception, whether
secured off the air cr by microwave. While we have stated that basic television
recepl,ion should include the natinal networks, three independent television sta-
tions and one eduncational television station, we recognize that there is room for
differences of opinion as to what basic television reception should include.

(3) Copyright fees would be payable on the reception of microwaved signals
(other than required for basic television reception in (2) above) at the rate
of two-tenths ofone percent per microwaved channel of the gross receipts from
monthly service chai.ged'only.

W\hile not included in the Pennsylvania Position, I should mention that a num-
ber of individuals favoring the Pennsylvania Position have suggested that as an
alternative, fees could be based on the fee schedule in H.R. 2223, prorated
aigainst the number of distant signals microwaved ds the numerator' over the
total signals carried as the denominator. Thus, if a system carried a total of ten
signals, three of which were mlcron a red and subject to copyright payment, the
system would pay three-tenths of the fee schedule.

Another fundamental con'ern emphasized in the Pennsylvania Position is that
the copyright bill not effect a confirmation of the present FCC regulatory treat-
ment of the industry. For example, the FCC definition of so-called "distant" and
"local" signals has little relation to actual reception conditions for signals
received off the air; and the application of these artificial and arbitrary deflni-
tions results in unreasonable, unfair and discriminatory treatment for television
viewers.

To those who are concerned that the Pennsylvania Position may not provide
"enough" initial extra payment for copyright owners, I submit that the reason-
ableness of the resolution of the copyright issue is not determined by the size of
any additlnal copyright payment but by whether or not there is a proper basis
for payment. Furthermore, the copyright owners themselves over the years have
stated that their primary concern is not with the existing industry or in the off
the air television reception, but in the future of the Industry in the 89 of the 100
top markets not yet developed.

The prevailing opinion is, and NCTA' statistics establioh, that these markets
can develop only by bringing in additional television 'signals by microwave and
by the purchase of muefi copyrighted programs for local originatjon. These mar-
kets also have the highest promise for the pay cable market, programs for which
will be purcllased from copyright owners. In short, the copyright owners them-
selves will be the beneficiaries of tremendous gain from the increased distribu-
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tion potential of cable for their copyright product-which will be many multiples
of any amount which could possibly be secured from the present industry on any
basis.

Finally and most important, cable television viewers-comprising 10,000,000
subscriber homes with over 30,000,000 viewers-have never been informed of the
proposal for copyright payment for their television reception service, while pay-
ment will not be required for the same reception by their next door neighbor
using a conventional rooftop antenna. In this day of consumer concern and spe-
cial awareness for due process, the lack of fairness and reasonable treatment
for cable subscribers for television reception- -both off the air and for basic tele-
vision service-is most evident, is not supportable, and certainly should not be
countenanced by this Committee whose very title stands as a beacon light for
the citizens of our nation for proper protection of their basic rights.

PENNSYLVANIA CABLE TELEVIsION k6SS0CIATION POLICY POSITION UPDATE
ON COPYRIGHT

In October, 1968, the Board of Directors O.' Pennsylvania Cable Television
Association, after careful study and consideration, formulated a position on
copyright which Nas approved by the overwhelming vote of the members of the
Association at a special meeting held in April, 1969, together with background
explanation.

The background explanation for the position called attention to the distinct
difference, both in fundamental concept and practical objectives, between the
traditional community antenna television system which operates solely or mainly
to provide television reception service in fringe areas, and the much promoted-
but stil. largely undeveloped-cable communications system which is expected
to provide broad television and communication services, particularly in metro-
politan areas, including distriL.,tion of copyrighted programs purchased for
showing through the wired system.

The background explanation also particularly noted:
The United States ,Supreme Court decision in Fortnightly Corporation v.

United Artists Corporation, decided in June, 1968, in which service provided by
the traditional CATV system was held to be on the "viewer's side of the line" and,
therefore, not subject to copyright liability;

The action of the Federal Commllnications Commission in its Proposed CATV
Rules and Inquiry, issued in December, 1968, whiclh-among other things-in
effect, foreclosed the industry on the copyright question so far as new system
development is concerned and the expansion of system reception service in many
areas;

The general precept that the community antenna television reception function
of providing off the air reception for television signals should not be colored in
its copyright and FCC regulatory treatment by. the future potentials and possi-
bilities for CATV, or traded as an expedient to accelerate or to promote the reso-
lution of product and marketing problems which may be involved in the devel-
opment of some of these capabilities.

Based on these considerations, the central concept and principle of the "Penn-
sylvania Position" on copyright was set forth as follows:

To-the extent that a wired system f any kind anywhere is performing the
television ree..ption function of an antenna as the traditional CATV system, the
reception should not be subject to restrictions or to copyright liability any m re
than reception by a conventional antenna and, accordingly, that there should be
no copyright payment for television reception provided of signals received off
the air.

Correlating principles were also set forth regarding the availability of "basic"
television reception service to all and regardirg the desirability of exploring
the possible basis ' upon which microwaving of signals might provide increased
programming.

In the tnte'vening period since the adoption of this position, the following
significant developments and occurrences must be taken into account as bearing
upon the copyright issue:

(1) The Federal Communications Com ion has demonstrated conclusively
that with its rigid conditioning to the broadeasting, environment of scarcity-
created by the inherent limitations in frequency allocations-its primary com-
mitment is to the existing broadcasting market order of things, with the accom-
,...ySing characteristics of market monopoly and lack of program diversity. So
strong is ;;., FCC's commitment and concern in this respect that it has been
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supercautious in its restraint of CATV to assure that there is no possibility that
CATV will effect any change in the status quo.

This predilection was manifested most clearly in the FCC's action with regard
to the Consensus Agreement of November, 1971, which was notable not only be-
cause the FCC exacted the requirement of copyright payment as the condition
for any relaxation of its rules, but also because of the scant quantum of relief
given in exchange for this exaction. The nature and extent of the FCC's signal
carriage restrictions constitute a clear declaration of the ?CC determination
that any development in CATV technology can occur only on the condition that
there be no change in tihe existing television broadcasting order.

(2) The extended negotiation efforts by representatives of National Cable
Television Association with representatives of the copyright owners have estab-
lished that the position and attitude of the copyright owners do not allow for
the usual business bargaining process, the demands of the copyright owners being
consistently exorbitant and unrealistic, and without regard for the consequences
either for the industry or the subscribing public.

(3) In addition to the rtstraints placed by the FCC rules on CATV television
reception services, and in turn on catv system development and growth, the 1972
Rules as related to local franchising, taken with the related actions of state
and/or municipal governments, have resulted in a multi-structured regulation
of CATV which is duplicative, inconsistent, costly and most burdensome.

(4) While the bright promise of the i.otentiIL and capacity of cable television
has not dimmed, special difficulties have been encountered in system construc-
tion and operation in large and metropolitan city areas, and the feasibility and
acceptance of CATV service in such areas are yet to be established.

(5) In keeping with the earlier expressed opposition of the TJnited States
Department of Justice to the extension of copyright liability of CATV because of
the harmful anticompetitive consequences and because the extension is not justi-
fied by the appropriate considerations for copyright protection, the Department
of Justice in its December, 1970, filing before the FCC concluded that CATV's
not paying for retra:sllission of broadcast signals is not unfair competition and
the FCC's attempted application of this concept in the circumstances has ob-
scured the basic policy issues presented.

(6) The United States Supreme Court in Tcleprompter Corporation v. Colum-
bia Broadcasting Sy.stem, Inc., decided in March, 1974, extended the United Art-
ist8 decision in holding that: "By importing signals that cou'd not normally be
received with current technology in the community it serves, a CATV system does
-not, for copyright purposes, alter the function it performs 5fr its subscribers.
When a television broadcaster transmits a program, it has made public for simul-
taneous viewing and hearing the contents of that program. The privilege of re-

.cellng the broadcast electronic signals and of converting them into the sights
and sounds of the program inheres in all members of the public who have the
means of doing so. The reception and rechanneling of these signals for simultane-
ous viewing is essentially a viewer function, irrespective of the distance be-
tween the broadcasting. station and the ultimate viewer."

Against the perspective of these developments and occurrences, the soundness
of the central concept and principle of the Pennsylvania position on copyright has
been confirriied. Furthermore, the application of this concept and principle must
be reinforced arnd supplemented in view of the ')road and long-term implications
of any departure from them, both in terms of the consequences to basic televi-
sion reception service and to the development of cable communication services.

Concernting the tclevMior. reception function of CATI', an overriding and funda-
,mental public interestconcern must be that basic television reception for every-
one should be free and not subject to the burdens and risks involved in a commit-
ment to copyright payment.

This concern gives strong reinforcement to the principle that television recep-
tion service for signals off the air should not be subject to copyright payment,
simiply because of the CATV'means used to receive them. On tLe other hand, Jnas-
much as CATV and related technology can provide the means for equalizing the
television reception opportunity for all viewers, thereby correcting a limitation
or deficiency in broadcasting technology, service for at least'basic or ml;imum
television reception should not Ib subject to copyright payment, by whaitever
means reception is secured.

To the extent that reception is being provided by CATV of signals received off
.the air or to furnish basic television reception, there is no proper basis whatever
upon which there can be any complaint or objection by any broadcaster or copy-
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right owner, since such reception is substantially in keeping with the present
marketing order.

Concerning the potential of CATV s8y8tems for increasing program choices, in
part through the microwaving of distant signals, a number of policy and practical
situations come into play, and all of these strongly indicate that there should be
no copyright paymenit for such reception. In addition to:tht ,reasons in support of
this conclusion in the CBS cse and in the Justice Departn ent position to which
reference has been made, it is generally accepted that the copyright owners (who
use the public resource of the airwaves without cost) have no right to impose an
absolute control on the distribution of the copyright property which they choose
to distribute by broadcasting.

At the same time, it is also generally accepted that a method can be developed
whereby copyright owners can be fully compensated for the actual exhibitions
and performances of their property, without the necessity of restricting or bur-
dening CATV systems or services-vwhich may well be the means for dramatically
increasing the distribution possibilities for copyright property. Finally, there is
a public interest in encouraging the investment of the huge capital commitment?
required for the construction of CATV systeris with their greatly increased com-
munications capacities, and also in encouraging the utilization of these capacities.

Recognizing that such microwaving may require some marketing adjustments
and to respond by way of compromise to tne overall u:jections of the broadcasters
and copyright owners, a payment of two-tenths of one ptr cent per channel of the
monthly service charge gross receipts would apply in exchange for a compulsory
license for such reception.

With regara d.B_.Poth of these aspects of CATV, it is essential that the x.solu-
tion of the CATV copyright issue not include a conflrmatiorn of the nature and ex-
tent of regulation undertaken by the Federal Communicatios Commission over
cable television or of its present rules governing CATV. The cops i:ght law should
include no provision regarding the regulation of CATV which must 'Le a matter
of separate congressional legislative determination.

In summary, the policy position update on copyright is as follows:
I. No copyright fees should be payable for television reception of off the air

signals provided by a CATV system to subscribers, with such service to be specifi-
cally exempt-from copyright.

II. No copyright fees should be payable on reception provided by a. CATV sys-
tem to its subscribers of at least basic or minimum television reception, ,consisting
of reception of the national networks (at this time three), of three independent
television stations and of one educational television station, whether reception is
secured off 'he air, by microwave or other means, with such service to be spe-
cifically exempt from copyright.

III. A compulsory license for reception of microwaved signals (other than
required for minimum reception, service as described above) should be granted,
for which there should be a payment of two-tenths of one per cent pjr microwaved
channel of the gross receipts from monthly service charges only. This rate should
be statutorily fixed and payable into a copyright poIol, to be distributed by an
equitable formula.

IV. There should be no restriction or interference by the Federal Communica-
tions Commission with regard to any of the above services.

Finally, in' any resolution ,f the copyright-issue, there must be ~ recognition of
the interests of the CATV subscribers, who up to this date have never been in,-
dependently replesentedl in any of the hearings and discussions oni the subject and
who have never had an opportunity to be heard. CATV companies should under-
take the responsibility of fully informing subscribers of the various aspects of
the issue in the course of the legislative process, particularly if copyright pay-
ment must be added to the service costs paid by the: subscriber.

Mr. KASTEiNMEER. The Chair would now like to call Mr. William
Bresnan iwho is the president of the Caie Television Division of Tele-
prompter Corp.

Mr. Bresnan, we apologize for the delay in reaching you this morn-
ing, but we are interested in the subject. I see you halve a prepared
statement which is not particularly lengthy, . ou may proceed from it.
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TESTIMONY OF WILLIAM I.BRESNAN, PRESIDENT, CABLE
TELEVISION DIVISION OF TELEPROMPTER CORP.

Mr. BRESNAN. Thank youi very much.
Good afternoon, I am William .J. Bresnan, senior vice president of

Teleprompter Corp., and president of our Cable Division. Tele-
prompter is the Nation's largest cable television company, having
approximately twice as many cable television subscribers as the second
largest company.

On my right is Jay Ricks, a partner in the firm of Hogan & Hartsnn.
On my left is Jacqueline Da Costa, director of Media Information and
Analysis at Ted Bates & Co., and to ler left is Barry R Simon, Tele-
prompter's vice peesident and general counsel.

Teleprompter's position on copyright is straightforward. We believe
. cable television systems should not be required to pay any copyright fee,
for the carriage of broadcast signals.

To understand this position, it is necessary to understand a basic fact
about the broadcast industry-a fact which makes that industry unique
among all other distributors of copyrighted materials. The broad-
caster, unlike the movie producer or the book publisher, does not sell a
copyrighted product. W'hat the broadcaster sells is the attention of the
viewers. The purchaser is the advertiser. The more viewers the broad-
caster can deliver to the advertiser, the more the advertiser will pay.
And the more the advertiser pays, the mutLL money is available for the
broadcaster to pay the copyright owner.

Cable television affects this relationship only by enlarging the audi-
ence available to the broadcaster. In many cases this actually increases
the advertising revenues available to pay the copyright owner. In no
case does it deprive the copyright owner of anything to which he is
entitled.

Thus, a cable system operator is not like a record pirate, as has been
previously questioned in thiishearing, rather, he is more like a network
affiliate. And a network affiliate, I might add, actually receives compen-
sation from the network for expand;ng the network market area.

I would like to cite two examples. First, imagine a television station
located in a community part of which is in a valley where television
reception is poor. Imagine also that a cable television system offers its
service to the people ofthe community. The people who live in the val-
ley have three choices:

One, they can install a rooftop antenna to watch the programs broad-
cast by thetelevision station;

T~ o, they can subscribe to the cable television system and thereby-get
the benefit the he antenna tower erected by the cable television sys-
tem; or,

Three, they can do neither and simply not. watch the TV station's
programs.

As the Supreme Court has twice recognized, choices 1 and 2 are func-
tionally identical. Since no copyright liability attache's A hen the viewer
erects his own antenna, why should there be any liability when the
viewer avails himself of the antenna tower erected by the cable tele-
vision station? '
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It is no answer to say that the cable television system makes--or at
least tries to make-a profit out of providing its service, for clearly the
antenna manufacturer-like the television set manufacturer and
numerous other third parties in television-related businesses-also
seeks to make a profit.

Before going on to the second example, let's pause for a moment to
consider alternative 3, where the prospective viewer neither buys the
tall antenna nor subscribes to the cable service but simply doesn't
watch the programs broadcast by our hypothetical television station.

If this happens, what is the result ? The station has a smaller audience
and therefore its advertising spots are less attractive to potential adver-
tisers. So, the station gets less money. And this means there is less
money available to the station to pay the copyright owner. From this
*we can see that cable television, far from stealing from the copyright
owner, by increasing the size of the broadcaster's audience actually
-increases the moneys paid to the copyright owner.

Now, consider a second situation. In this case, imagine a television
station in New York City whose programs are imported via microwave
hops-by a cable system and retransmitted over the cable to the cable
television system's subscribers in Oswego, New York, who otherwise
would not be able to receive the New York City station.

Is this situation really any different from our first example ? Is the
copyright owner somehow damaged by the action of the cable stitwlon'?
Is he, perhaps, deprived of the ability to exploit his creation in Oswego
.after it has been seen there on the cable ?

The answer to all of these questions is, no. Because of the nature of
broadcast economics, the copyright owner cannot be injured by the
cable system's importing the New York City station into Oswego. And
this is true even without consideration of the complicated FCC exclu-
sivity rules which seek to give added protection to the copyright owner
and which may require the cable system to delete programing so as to
allegedly protect the copyright owner's markets.

As in the first example, by showing the imported programs in
Oswego the cable system increases the audience of the New York City
station. And this is not just a theoretical inciease. The rating services--
Nielsen and ARB-spend large sums of money to keep track of cable
subscribers with the result that every single cable subscriber is ac-
counted for in their surveys and so finds his way into some television
station's rate card. Thus, by simply checking in Nielsen we find, for
example, that in San Luis Obispo County>, Calif., 30 percent of the
television homes view the Los Angeles independent and network sta-
tions on a regular basis; in Grant County, N1. Mex., 51 percent of the
television homes view El Paso on a regular basis; in Chemung
County, N.Y., 19.5 percent of the television homes view the New York
City independent stations on a regular basis; in Lane County, Oreg.,
20 percent of the television homes vie, the Portland independent and
network stations on a regular basis; and in Sweetwater County, Wyo.,
81 percent of the television homes view the Salt Lake City network-
stations on a regular basis.

In these cases, and in countless others, such coverage would be im-
possible without cable television.

This fact has not been lost on the broadcasters. For example, the
literature put -out by the-Association of Independent Television'.Sta.-
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tions, in text accompanying these illustrations in which the white
areas-excuse me, Barry, would you point out, please-

Mr. SIMoN. In New York, for example, it's fight here.
Mr. DANIELSON. Would the witness go on the other side, please?
Mr. SIroN. I'm sorry. In New U'ork the black line goes like this.
Mr. BRESNAN. The black line represents'the perimeter of the local

television market as defined by the Association of Independent Broad-
casters. I would like to quote from the text that accompanies those
drawings.

"The accompanying illustrations show how cable television can
dramatically increase the physical coverage area of independent sta-
tidns, expanding their influence far beyond the perimeters of the local
television market.

"Advertisers on cable-connected independent stations share in this
expanded TV coverage reaching a bonus audience of consumers as
valuable to the national/regional advertiser as those situated within
the defined local market area."

As a further illustration of this point I have here a stack of bro-
chures; these are promotional brochures put out by the television
stations. Each one takes pains to point out that its audience includes
cable subscribers in distant markets. So we find that:

KTLA, an independent station in Los Angeles, claims a greater
potential audience than any other Los Angeles station, network, or
independent. The station credits its "significant penetration by way of
CATV stations."

WGN, an independent station in Chicago claims substantial viewing
far beyond the reach of its signal by virtue of CATV systems.

The rate card of KSL, a network affiliate in Salt Lake City, shows
coverage by KSL of "Mountain America"-even extending, thanks
to cable television, as far as northern Wyoming.

The list could go on and on. But rather than belabor the point, I will
simply submit these brochures' themselves to the committee.

What do these extra viewers that cable adds to the audience of these
stations mean to the relationship between station and advertiser?
It means that the station time is more valuable and so the advertiser
pays more. Now listen to what Miss Da Costa, who is in charge of all
media-related research at Ted Bates, the Nation's 'fifth largest ad-
vertising agency, says:

Viewlng oc'urrine on CATV systems has LPen Included in surveys for quite
some time in the total audience reported for individual stations. The industry
has generally used :these'total audience figures to 'establish rates and corre-
sponding cost efficiencies. This practice comeucnsates stations for all viewing
including that which, takes place within, CATV houses--both inside and outside
the range of the station's off-air reception area.

To go back to our example, we see that the copyright owner whose
creation is broadcast by the New York City station and imported, by
cable, to viewers in Oswego has not been'deprived of the chance to
earn money by showing his production in Oswego. For the advertis-
ing revenues to be derived fronm shiowing the program to the cable
subscribers in Oswego have already been derived by the New York
City station. And. as a result, the New York City station will pay
the copyright owner more than if the- station were unable to reach
th.e Qswego audience,.
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To allow the copyright holder to be compensated again-this time
directly by the Oswego cable system-would be giving him the wind-
fall of an undeserved second payment. This is a windfall that neither
the cable television industry nor the 15 percent of the American house-
holds, which- are cable television subscribers, can afford.

Thank you.
Mr. KIAsTENMrEIER. Thank you, Mr. Bresnan.
You make a consistent pointthat regular broadcasters benefit, as do

advertisers, and potentially the copyright owner, by virtue of the addi-
tional audience that cable television provides. Do the broadcasters
agree to that, or do they dispute that fact?

Mr. BRrsYAN. I will be submitting to you the brochures from the
broadcasters who claim all of these additional market areas. Those
two charts are the work of the Association of Independent Television
Broadcasters. Now, there may be times vwhen they claim one thing
and at times another, but when they construct the rate chart, they
do claim these territories.

[The material referred to is in the files of the subcommittee.]
Mr. KASTENrEIER. I am only asking for the purpose of ascertain-

ing whether that is a point in dispute, or whether the broadcasters
agree to that, that this includes your subscribers, in terms of their
sold audience.

Mr. BRESNAN. I'm not sure I understand the question clearly. There
is no dispute that broadcasters claim coverage of the CATV sub-
scribers who are provided the signals by the CATV system.

I have been advised by Miss De Costa on my left--
Mr. KaSTENmEIER. Yes, I thought perhaps Mliss De Costa might

know more precisely, as a matter of technical expertise, whether that
is correct. It is a matter of fact rate cards are built on the basis of
cable audiences, as well as normal audiences. Do the broadcasters
dispute that?

Miss Dr COSTA. NO. As a matter of fact, they look towards this
audience to increase the size of their delivery.

Mr. BRESNAN. MiESs De Costa has advised me, Mr. Chairman that
to her knowledge every single cable television customer finds his way
into a broadcaster's rate base.

Mr. KASTENMEIER. Does the Teleprompter Corp. have a number
of different types of systems? That is to say, does it have systems
which retransmit only, and other systems which originate; use micro-
-waves predominantly? What sort of systems do you have?

Mr. BREsNAN. Our company is a pretty good cross section of all
types of cable systems, from coast to coast, from large to very small.
We originate in some, and in others we do not. It is a good cross section
of the industry.

,Mr. KASTENrEIER. Were you a party to/the consensus agreement,
or were you present at that time,; or on thie basis. of litigation, did
you absent yourself ?

Mr. BRESNAN. I am glad you asked that because that so-called con-
sensus agreement came up quite a bit today, and I do have some pretty
strong feelings about it. .

The consensus agreement come about at a time shortly after the time
thatithe company hatd been with merged into Teleprompter and Tele-
prompter's then management pretty much carried the ball. Although
- wavs dn-the NCTA :board-lhelieve I wa vice chairman-- when that
came about.
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I would like -to state that the consensus agreement, in, myr opinion
was really a legend. It was pushed down the throat of the cable tele-
vision industry, in my opinion, by the White House. If you like, I can
expand on that.

-Mr. KASTENxmEIER. I'm sorry, did you say that you wvere present
at the time?

Mr. BRESNAN.,I was present at the NCTA board meeting.
Mr. KASTENMEIER. For a different corporation?
Mr. BRESNAN. No; I was with Teleprompter. But Teleprompter's

position was being determined byrite then Teleprompter management.
I had just joined the company shortly before then by virtue of the
merger of my company into Teleprompter.

Mr. KASTENrETER. And you said it was "shoved down the throat"
of the cable people. How about the other parties, might they also
have been somewhat unwilling, or unenthusiastic about the com-
promises they received ?

Mr. BRESNAN. I doubt that they had too little to be unenthusiastic
about, sir. At the time that that happened, the cable television industry
had been frozen for about 51/2 to 6 years. And we were in a very deep
freeze for about 3 years, from'1968 through 1971.

During the summer of 1971 the FCC studied proposed new rules
which would lift the freeze on cable television, and things started to
look pretty good. for cable television after a long dry spell.

And in August of 1971 the then Chairman of the FCC sent a letter
of-intent to Congress, explaining the rules that the Commis ;on pro-
posed to adopt. Shortly thereafter, representatives of the broadcasting,
copyright, and cable television industries were invited to a White
House meeting. The net result of that meeting was that the cable tele-
v.ision industry balked at these changes. They were told in no uncertain
terms by Peter Flanigan that if they didn't agree to this thing they
would get nothing, the White House would see to that.

That story was delivered back to the National Cable Television
Association board of directors. Some of the directors voted for it
reluctantly, some voted against it; but it was a pretty sad day for
cable TV.

Mr. KASTENMIEIER. DoI understand the context that was used, "you
would get nothing," not only to potential copyright legislation that
the administration might take a position onf, but particularly the FC'C
rules then pending?

Mr. BnRENAN. Specifically it had to-do with the FCC rules. The
FCC had in a letter of intent stated that it believed 'it should handle
the regulatory aspects of canle TV, and leave up to the Congress the,
handling of the copyright aspects

Mr. IAsTENxrEIER. Then I assume, if I follow this correctly-and
I, Ssure you, I do not 'know precisely what transpired-that -as a
result of your fellow cable oper? rs coming to an agreement, the
Commission subsequently issued rules recognizing that compromise.

In other words, reading between the lines of what .yol have said,
the consensus agreement did produce some concessions for the cable
indust'ry, as well as the others, as a result of your coming tolthat agree-
ment in terms of the consensus agreement; or at least others.

Mr. BREsrNAN. Well, first of all-.-
Mr.. KASTEsNMIERI In other words, was there not a quid pro quo

which thle'consenisus agreement refi..ts?
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Well,,this committee is not party to such a bargain, but I suppose
we might take note of it.

Mr. BRESNAN. The rules that we were hoping to get out of the FCC
we did not get. And I recall such powerful words-I think they were
attributed to Peter Flanigan-"Tlhere will be a blood bath for cable
television."

Mr. KAsTENaMEsER. Well, that has not happened:either, 'las it?
Mr. BREsNAN. We seem to have gotten everything..
Mr. ICAsENmEIER. The Chair yields to the gentleman from Illinois,

Mr. Railsback.
Mr. RAILSBACK. The blood bath was earlier, wasn't it? [,Laughter.]
Do you think we could have a copy of your annual report that is

referred to in your earlier testimony, would that be possible?
Mr. BRESNiAN. Yes, sir.
[The material referred to is in the files of the subcommittee.]
Mr. RAILSBAcr'Do you recall the reason for what appears to be an

extraordinary loss to your company in 1973
Mr. BRESNAN. Yes. Teleprompter Corp. was expanding into several

of the top markets. Teleprompter, I guess, was probably attempting
to do more to prosecute the intention of the FCC rules than any other
company. It was not getting subscribers as fast as it was building
plant. It stopped construction in a number of systems, and slowed
down construction in others. It changed its whole mode of operations,
if you will, from that of a construction company to that of an operat-
ing company.

There were significant operating costs and losses, and there was
some write down of assets due to this change.

Mr. RAILSBACK. So, it really was, or could be characterized as an
extraordinary loss, or a nonrecurring loss.

Mr. BRESNAN. Well, of part of it you could say that. However, in
1974 the industry also had a loss.

Mr. RAILSBACE. You went from $29 million down to about $7 mil-
lion 8

Mr. BRESNAN. Yes. And the interesting thing, Mr. Railsback, we
picked up a bit of information this morning from a very well-respected
cable analyst, and he tells us that of the 15 publicly held companies
which represent 4.2 million of the 10 million cable. subscribers; that
those systems combined showed a net loss in 1974 of $31 million.

Now, we don't know how much profit or loss privately held com-
panies would have because we don't have access to that information.
But we estimate that the entire industry last year did not operate
at a profit.'

Mr. RAILSBACK. Let me just mention, the exhibit attached to your
testimony reflects that the nine largest public CATV companies, there
was a 1974 loss of $16.3 million; but 17.2. percent of that total figure
was.Telecommunications; and in the year 1973 there was a loss, a net
income loss of $27.9. There is a figure that you had that year, and this
is part of the total figure, that your company had a 29.7.. Two com-
panies have a rather severe impact on the total figure in both years,
your Telecommunications and Teleprompter.

Mr. BREsNAN. No question about that, sir. However, the fact re-
mains that in 1974, at which time Teleprompter did not have a real
large loss, as we had in 1973, the top i5 publicly held companies I re-
.ferredto3ustra-micmmlt;ago, hadoa-1net result Of-amiliorr s.-A~~~~~~~~~~~~~~~~.a rid_ tp01 '11I11 vlr IV
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Mr. RAsBACx. Which year was that ?
Mr. BRESNAN. 1974.
Mr. RALsBACx. Well, in 1974 Telecommunications had contributed

toward that 17.2 percent of the 15 companies.
Mr. BRESNAN. Yes.
Mr. RALsBACx. I think that is all I have.
Mr. KAS~ hwmsnm. The gentleman from California, Mr. Darielson.
Mr. DANIELSON. Thankyou, eMr. Chairman.
After this consent agreement which I think we all have heard a lot

about recently, do you know whether the cable industry had any part
in drafting it, preparing it? That is the Consensus Agreement.

Mr. BREsNAN. I don't know, sir.
Mr. DANtSoELN. You are not saying that the cable industry did not

participate in the preparation, you are saying you don't know whether
they did.

Mr. BRESNAN. I am saying I don't know.
Mr. DANIELsoN. Do you know of anybody who does'know
Mr. BP.ESNAN. We believe it was drafted by OTP. There were meet-

ings conducted, where the participants included representatives of
the NCTA and the broadcasting industry, and I believe the copyright
industry. I don't know whether they were actual drafting sessions. We
could find out.

Mr. DAmNIELSON. But your opinion is that, at least subsequent to
those meetings, the agreement was drafted by; in your opinion, OTP.

Mr. BRESNAN. Yes, sir.
Mr. DANIELSON. Which is Office of Telecommunications policy, I

believe.
Mr. BRESNAN. That's correct.
Mr. DANIELSON. Were you present at the meeting where you were

told, you get this, or you get nothing?
Mr. BRESNAN. The meeting with Mr. Flanigan?
Mr. DANIELSO. Well, you referred to a meeting-
'Mr. BRESNAN. I was present' at a meeting of the NCTA board, where

the, remarks of the meeting with Mr. Flanigan were reported to the
board.

Mr. DANrELsoN. In other words, someone reported to you tillt had
been said.

Mr. BRESNAN. That is correct.
Mr. DANIELSON. Who reported that to you ?
Mr. BRESNAN. The person I remember specifically who gave quite a

bit of reporting at that time was Gary Christensen, who at that tinme
was general counsel:to NCTA.

IMr. DANIELSON. And he made that report to a group of National
Cable Television Association people, which included yourself; is that
correct?

Mr. BRESNAN. That is correct.
Mr. DANIELSON. DO VOU nilOW whether there were any changesrniade

iii the so-called consensus agreement after that time, before it. was
signed?

Mr. BRESNAN. I can't recall, sir.
Mr. DANIELSON. YOU recall no .changes, but you do not:recall that

there were no changes, also ;is that correct ?
Mr..BRESNAN. That is correct.
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Mr. ANIELSOk. 'Youwdo not recall any changes; but you .isp do.not
know if there were no changes.

Mr. BRESNAN. That is correct.
Mr. DANIELSON. Were you an officer of Teleprompter'at the time the

agreement was signed ?
Mr. BrESNAN. Yes, I was.
Mr. DANIELSON. Were you at a policymaking level at Teleprompter

at that time?
Mr. BREsNAN.1No, sir.
Mr. DANIELSON. Do you have any knowledge as to whether or not

Teleprompter would have agreed to the so-called consent agreement.
but for the threat that you reported, that you would get this, or you
would get nothing'?

Mr. BRESNAN.,To my knowledge neither Teleprompter nor anyone
else at NCTA would have accepted that agreement, were it not for the
threat; tha. was the feeling I got.

Mr. DANIELSON..Were you at the meeting of the NCTA people when
it was reported?

'Mr. B3RESNAN. Yes, I was.
Mr. DANIELSON. And can you tell me whether your feeling, which I

am going to describe as a negative feeling for point of reference; can
you tell me whether that was shared, as far as you can.tell, by others?

Mr. BRESNAN. As far as I can tell, sir, it was. It was a very, very
gloomy meeting at which we were told we would have to accept some-
thingwhich we all knew was bad- for our industry.

Mr. DANIELSON: Directing your attention, now, to the two charts on
the side wall which your colleague pointed out a while ago, I note that
the upper one depicts what I am going to call New England, Pennsyl-
vania, New Jersey, New York, and up through to Maine. Portions of
the map are in a dark gray, and portions in white.

It is my understanding that in the white area, the' area that is cir-
cumscribed by a heavy dark, black line, is the primary vie wing, area
of the New York City television broadcasting stationS; am I right on
that?

Mr. BRESNAN. Yes, sir.
Mr. DANIELSON. And beyond- that heavy line there continue to be, in

irregular formation, other white areas, reaching from upper New York
back all the way, I g.ess, to the St. Lawrence River to Canada; down
through New York, one leg going out to a lake-I can't name it.

Mr. PAmrIsoN. Atlantic. [Laughter.]
Mr. DANIELSON. Another leg going down to the Pennsylvania south-

ern end, again western boundary. Do I understand your testimony to
be that those white areas are included within the potential viewing
audience of'the New York City television stations, in conjunction with
their advertising rate schedule, Am I right, or wrong on that ?

Mr. BRESNAN. You are right.
Mr. DANIELSON. I would like to ask a question, andI'think it's really

for Miss Da Costa. I understand' Miss Da Costa is a professional ad-
viertising gency person ;am I correct. ?

Miss DA aCOTA. Yes, sir.
Mr. DANILrSON. How long have you been so employed'
Miss DA CosTA. More than I care to admit, about 30 years.
Mr. DANIELSON. Well, you started as a child, the. [Laughter.]
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'Miss DA COSTA. Thank you.
Mr. DANIELSON. Anyway, does your work include the contracting

for advertising through television stations by the clients of your
advertising agency?

Miss DA COSTA. Not directly, sir. I advise our buyers and planners
of all media available to them, to buy. I am not directly involved
in buying.

Mr. DANIELSON. But that includes advice as to television audiences?
Miss DA COSTA. Yes, that is my area of expertise, I am charged

with media research at Ted Bates.
Mr. DANIELSON. The Ted Bates Co., I'm pretty ignorant in that

field; are they a pretty well-established firm?
Miss DA COSTA. Yes, they are the fifth largest agency in the country.
Mr. DANIELSON. Do they handle major clients, major industries,

businesses?
Miss DA COSTA. Yes, sir, many of them.
Mr. DANIELSON. Not Joe's Used Car Lot.
Miss DA COSTA. All of our clients are national accounts.
Mr. DANIELSON. I like Joe's Used Car Lot- [Laughter.]
You have expertise in big ones.
Miss DA COSTA. All of our accounts are national accounts.
Mr. DANIELSON. Then, the statement which I made-I wasn't too

sure if I understand you correctly. Do you know of your own per-
sonal knowledge that in computing the advertising rates which are
charged to these national accounts by the TV stations- for their adver-
tising, is the audience encompassed in these white areas in the charts
included ?

Miss DA COSTA. Yes, sir.
.ir. DANIELSON. I don't suppose you handle the California accounts.
Miss DA COSTA. NO, sir.
Mr. DANIELSON. There is a similar chart there, maybe the witness

can explain. Where did you obtain these, charts, what is the source
of the charts?

Mr. BRESNAN. The Association of Independent Television Stations.
Mr. DANIELSON. And can you tell me what that is?
Mr. BRESNAN. A group of broadcasting companies that are not affili-

ated with network companies.
Mr. DAXIELSON. And someone has simply copied these maps from

their information.
Mr. BRESNAN. We have brochures that this Association of Broad-

casters has put out.
Mr. DANIELSON. And they are /blowups, are they ?
Mr. Srrox. Exactly.
Mr. DANIELSON. I'm not going to ask you whether you copied them,

you might have a copyright problem. [Laughter.]
Anyway, that's really what they represent.
Mlr. BnESNAN. Yes, sir.
Mr. DANIELSON. I see that California and' the Southwest are in-

cluded; and do the same analogies of white areas and gray areas
prevail there, as in New York?

Mr. BRESNAN. Yes. As a matter of fact, I would like to make one
further point. Mr. Simon, would you find that line?,
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Mr. ShnrON. Here i§ the dark line, the primary viewing line again.
Mr. DANIELSON. And this is from San Francisco.
Mr. SIMON. That's correct, San Francisco stations.
Mr. BRESNAN. The white area goes all the way up to Oregon, and

east into Nevada.
Miss Da Costa advises me that, not only do the broadcasters from

San Francisco claim this coverage -and therefore ultimately moneys
filter back to the copyright area-but she says also, that the syndi-
cators will at the same time be selling programs in the Sacramento,
Reno and Redding markets, also; they are selling them again to those
markets. And what they are proposing to do now in the case of CATV,
is to sell them a third timein many cases.

Mr. DANIELSON. Now lastly, it's my understanding that the owner
of a copyrightable item, let's say the film of Bambi, may sell the
right to use it to, say, a Boston TV -station for their regular broad-
cast.

Suppose that the same film has been sold by the copyright owner,
leased, licensed, what have you, to a TV station in the city of New
,York for its use. And through cables they picked it up and dissemi-
nated the program within the city of Boston, let's say, a month, in
advance of the showing in the city of New York.

D)oes not this diminish the value of the Boston licensee in using
the film?

Mr. BRESNAN. Sir, if the copyright owner-the owner ui the prod-
uct-didn't recognize when selling bhat product, in this case, the
Bambi film to the New York station, didn't recognize that that signal
would go up into the Boston area, he- is a fool because the coverage
area of these stations, as you will see when you examine the brochures
that I am going to leave with you, is clearly depicted. This is no secret.
It's no surprise-it shouldn't be a surprise because it's stated in the
advertising literature how far out that statior.'s signal. goes because
of CATV.

Mr. DANIELSON. OK. Are you, sir, or any of you imi your group able
to tell me, or do you have any expertise, howv are the negotiations
carried on between a copyright owner-the owner of Bambi, for
example-and the station?

I don't know anything about that. Do you advertising people do
that kind of work ?

Miss DA COSi'. Well, generally the syndicator is the one that sells
programming to individual stations within markets. They negotiate
and take that into account, the number of homes that are delivered
to that particular station and that particular market.

Mr. DANIELSON. I think we have a word of art'here. You said "syndi-
cators," are thyc the people who sell the films, and so'forth---

Miss DA COsTA. Yes, sir.
Mr. DANELSON [continuing]. To broadcasting stations?
Miss DA COSTA. There is some company that does that, although

there are some originating producers that do their own selling.
Mi. DANIELSON. But in that connection, the sale includes whatever

is the copyright royalty, that is in the,package.
Miss DA COSTA. That is a total package, yes.
Mr. DANIELSON. Now, some of the Teleprompter stations originate

their own programs, I am sure I heard you say that.
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Mr. BRESNAN. Yes, sir.
Mr. DANIELSON. Now, in those instances you do pay royalties, do you,

for the copyrighted materials that you use?
Mr.' BRESNAN. Yes, and we-agree with the principle of that.
Mr. DANIELSON. Now, do you negotiate with the copyright owner,

or with one of those syndicators ?
Mr: -BRESNAN. We buy the program generally from a distributor of

the program.
Mr. DANiELSON. Can vou tell me if the word "distributor" as you

useit is similar to "syndicator"?
Mr. BRESNAN, Yes.
Mr. DANIELSON. Thank you, that's all the questions I have.
Mr. KASTEN3rEIER. The gentleman from California, Mr. Wiggins.
Mr. WYIGGINs. If I understand you correctly, when you are selling

time'to a large market, you can extract from an advertiser a greater
fee because of his access to that market.

Do you have any data showing. that the copyright owner shares in
that?

Mr. BRESNAN. The copyright owner negotiates with the broadcaster
for the fee which he wil receive for the carriage of his program. The
copyright owner has available to him the advertising brochures of
the station, showing the coverage area.

I have no reason to believe that the copyright owner wouldn't
take advantage of such material in his negotiations. I have never
sat in on those negotiations, I'm not sure what goes on there.

Mr. WIGGINs. Does anybody at the table have personal experience
~4this ?

Miss DA. COSTA. I don't think that anyone can really determine what
prtion of the rate they are charging, if it's just a copyright, or just
the time, or the use of the program. I think the syndicator establishes
the rate that will include some copyright fees. And also, in negotiating
with the station he will hopefully get what -he feels the program is
worth.

Mr. WI1GGINS. But at least you are representing to us asa fact that the
negetiated'fee is based upon the-the total market to be served.

Miss iA COSTA. Tihat is taken into consideration, yes, sir.
Mr. WIGGINs. Now, you have experience, Miss Da Costa, with na-

tional' and regional accounts. I gather your agency does not handle
local advertisers.

Miss DA CosTA. We have one that we call a local advertiser, the
Chase Manhattan Bank.

,[Laughter.]
Mr. WIGGINs. Well. I was thinking more about Joe's Used Car Lot.
(Laughter.]
Mr. WIGGINs. It seems to me that 'local independents are constantly

barraged by auto dealers selling their cars--I don't understand that a
local used- car lot is really appealing to those large market areas. My
feeling is-what such alocal car dealer would be unwilling to pay for
thitt kind of',xpanded -overage because it's beyond his normal service
area.

If that is the case, imn't it likely that commercial operators similarly
situated would be denied the market of their own, and would not be
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inclined to go to the owner of a copyrighted work and buy something
that is shown in one of these isolated areas?

What I am trying to project to you very inartfully is that it seems
to 'me there is a difference betweeen local advertising and regional and
national advertising, and that to the extent that national adveftisers
blanket an area, they deny to a copyright owner the opportunity to sell
his work to a local advertiser. Have I made that point clear?

Mr. RAMLSBACK. Will the gentlemen yield?
Mr. WIaGINs. Yes.
Mr. RAILSBACK. Oak Park Savings and Loan.carry ball games and

they come into my area, and they come in with local advertising, or
Koons.

Miss IDA COSTA. I'm not familiar with those.
]Mr. RAILSBAC,. His point is--if the gentleman will yield further-

you may not always have a regionaltadveltiser.
Miss DA CoSTA. Let me just explain to you how that works, starting

with the national advertiser. A national advertiser presumably has na-
tional distribution, and his product can be bought across the country.
Therefore, any advertising that he bu)s in one market, or an accumu-
lation of markets, his advertising is worth putting it on that station
because his product is everywhere.

A regional advertiser has a similar situation within the region area
that they have product distribution.

As far as the local, the truly local advertising that you are describ-
ing, sir, that advertiser feels, when he is investing money on a tele-
vision station within his market that the medium is strong enough to
get him customers, even though he pays a 10-percent premium for
those homes that are not potentials for him.

Mr. WIGGINs. Well, perhiaps that'sso. Your illustration mentioned
New York City and Oswego, I believe. I w, Jd think there is a pos-
sibility at least that a used car dealership In -Oswego, which might
otherwise be in the ma-rket to buy a movie, is not going to do so because
that movie is being transmitted to New York City. And that to an ex-
tent it is true :that a copyright owner is deprived of an opportunity
to sell his product in Oswego.

Miss DA COSTA. But if we examine hard research data that is avail-
able to us by county, where we can see the signals and stations that
are being viewed by the komes in the county, we see that ,10 percent
of a county's hoies views signals that are imported from. as far away
as New ~York. And consequently .he potential for that local car dis-
'tributdr is 90 percent of the market.

Mr:'WIGINs. Well, I would like to be exposed to this hard data on
which you base your conclusion. I realize the conclusion is stated in the
testimony, but suppose that you worked out the figures in support of
this and, if you have them, would make them available to the committee.
Mr. Chairman, I would appreciate it

Mis. DA COSTA. Sir, I did prepare a selectedlist of counties in which
I looked at the actual viewing as it is reported by the Nielsen Co.,
which: ' recognized research organization. This is the kind of infor-
mation, if you will allow me,to just mention it.

For example, in Oneida County, which is.in the State of New York,
we foumd, that 3.4 percent of the households viewed the WNEW TV
station in the course of, a whole week.
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Mr. KAST NEEmi. The chairman will interrupt to announce this is.
the second ring fora; vote oi'the House floor.

MrJDANIELsoN. Are we coming back?
Mr. KASTENmrEIER. No, we-areniot coming back.
Mr. DANIELSON. Mr. Chairman, may I suggest that the pafiphlets

the witnesses placed on thejable-they don't belong in our record--
but may we receive them for our files, for the record ?

Mr. KASTENrIER' . Yes. Any materials that the witnesses have made
available..

'The gentleman from New York, lir. Pattison?
Mr. PATTXsoN. Well, I had some, but we are not going to have time.
Mr. KBASTENMEIER. On behalf of the committee, we thank you, Mr.

Bresnan, Miss Da Costa, and your associates, for appearing here todaad.
The Chair will announce that tomorrow at 9:30 the Subconmmintee

will convene, first to hear briefly the news archives issue with two wit-
nesses; and then, at 10 o'clock witnesses generally supporting section
111, more particularly from the brioadcasting industry.

Until that time, the subcommittee will stand adjourned.
[The prepared statement of William .. Bresnan follows:]

STATIMEa T OF WILLIAM J. BRESNAN, SENIOR VICE PRESDENT LND PRESIDENT,
CABLE DIVISION, TELEPROMPTER CORP.

GoooJ afternoon, I aia William J. Bresnan, Senior Vice President of Tile--
prompter Corp., and President of cur Cable Division. Teleprompter is-the nation's
largest cable television company, having approximately twice as- many cable
television subscribers as the second largest company.

On my right is Jay Ricks, a partner in the firm of Hogan & Hartson. On my
left is Jacqueline Da Cost&, Director of Media Information and Analysis at Ted
Bates & Co., and to her left is Barry P. Simon, Teleprompter's Vice President and
General Counsel.
"Teleprompter's position on copyright is straightforward. We believe cable

television systems should snot be required to pay ANY copyright fee for the car-
riage of broadcast signals.

To understand this position, it is necessary to understand a basic fact about,the
broadcast industry-a fact which makes that industry unique among all other
distributors of copyrighted miaterials. The broadcaster, unlike the movie pro-
ducer or the book publisher, does.not sell a copyrighted product. What the broad-
caster sells is the attention of the viewers. The purchaser is the advertiser. The'
more -iewers the broadcaster can deliver to the advertiser, the more the adver-
tiser will pay. And the more the advertiser pays, the more money is available
for the broadcaster to pay the copyright owner.

Cable television affects this relationship only by enlarging the- l.dience avail-
able to the broadcaster. $n many cases this actually increases th.i advertising
revenues available to pa. the copyright owner. In no case does it deprive the
copyright owner of anything to which he is entitled.

This is easily demonstrated by two examples.
First, imagine a television station loated in a community, part of which is in

a valley where television reception is poor. Imagine also that a cable television
system offers its service to the people of this community. The people who live in
the valley have three choices: (1) they can install a tall rooftop antenna to
watch the programs broadcast by the television station, (2) they can subscribe
to the cable television system and thereby get the benefit of the antenna tower
erected by the cable television system or (3) they can do neither and simply not
watch the TV station's programs. As the Supreme Court has twice recognized,
choices' and 2 are functionally' identical. Since no copyright liability attaches
when the viewer erects his own antenna, why should there be any' liability
when the viewer avails himself of the antenna tower erected by the cable televi-
sion station? it is no answer to say that the cable television system makes" (or
at least tries to make) a profit out of providing its service for clearly the antenna
manufacturer (like the television set manufacturer and numerous other third
parties in television related businesses) also seeks to make a profit.
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Before going on to-the second- example, let's pause for a moment to consider
alternative (3)--where the prospective viewer neither buys the tall antenna nor
subscribes to the cable service but-simply doesn't watch the programs broadcast
by our hypothetical television station. If this happeiis, what is the result? The
station has a smaller audience andt;therefore its advertising spots are less at-
tractive to potential advertisers. So the station gets less money. And this means
there is less money available fo the station to pay the copyright owner. From
this we can see that cable television, far from stealing from the copyright
owner, by increasing the size of the broadcaster's-audience-actually increases the
monies paid to the copyright owner.

Now conside- a second situation. In this case imagine a television station in New
York City whose pirgrams are imported- via microwave hops-by a cable system
and retransmitted over the cable to the cable television system's subscribers in
Oswego, New York who otherwise would not be able to view the New York City
station.

Is this situation really any different from our first example? Is the copyright
owner somehow damaged by th6 action of the cable station? Is he, perhaps, de-
prived of the' ability to exploit his creation in Oswego after it has been seen there
on the cable?

The answer to all these questions is, no. Becruse of the nature of broadcast eco-
nomics, the copyright owner cannot be injured by the cable system's importing
the New York City station into Oswego. And this is true even without considera-
tion of the complicated FCC exclusivity rules which seek to give added protec-
tion to the copyright owner and which may require the cable system. to delete
programming so as to allegedly protect the copyright owner's markets.

As in the first example, by showing the imported programs in Oswego the cable
system increases the, audience of the New York City station. And this is not
just a theoretical increase. The rating services--Nielsen and ARB-spend large
sums of money to keep track of cable subscribers with the result that eve:y
single cable subscriber is accounted for in their surveys and so finds his way
into some television station's rate base. Thus, by simply checking in Nielsen we
find for example, that

In San Luis Obispo County, California, 30% of the television homes
view the Los Angeles independent. and network stations on a regular basis,

In Grant County, New Mexico, 51% of the television homes view the
-El Paso hetwork stations on a regular bssis,

In Chemung County, New York, 19.5% of the television homes view the
Cisew York City independent stations on a regular basis,

In Lane-County, Oregon, 20% of the television homes view the Portland
independent and network stations on a regular basis, and

In Sweetwater County, Wyoming, 81% of the television homes view the
Salt Lake City network stations on a regular basis.

In these cases, and in countless others, such coverage would be impossible
without cable televisibn.

This fact has not been lost on the broadcasters. For example, the literature
put out by the Association of Independent Television Stations, in text accom-
panying these illustrations in which the white, areas show the reach of inde-
pendent stations as enhanced by cable television, states

'"The accompanying illustrations show how cable television can dramatically
increase the physical coverage area of independent stations ... expanding their
iinfluence far beyond the perimeters of the local television market....

"Adver"sers on cable-connected independent stations share in this expanded
TV coverage . . . reaching a bonus audience of consumers as valuable to the
national/regional advertiser as those situated within the defined local market
area."

As a further illustration of this point, I have here a stack of promotional
brochures put out by television stations. Each one takes pains to point out that
its audience includes cable subscribers in distant markets. So we find that,

KTLA, an i{dependent station in Los Angeles, claims a greater potential
audience than any other Los Angeles station, network or independent. The
station credits its "significant penetration by way of CATV stations."

WGN, an independent station in Chicago, claims substantial viewing far
beyond the reach of its signal by virtue of cable systems.

The rate card of KSL, a network affiliate in Salt Lake City, shows coverage
by KSL of "Mountain America"-even extending, thanks to cable television,
as far as northern Wgoming.
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The list could go on and on. But rather than belabor the point, I'll.simply
submit these brochures themselves to the Committee.

What do the extra viewers that cable adds to the audience of these stations.
mean to the relationship between station and advertdser? It means that the
station time is more valuable and so the advertiser pays more. Listen'to what
'Miss Da Costa, who is in' charge of all media related research at Ted Bates,
the nation's fifth largest advertising agency, says:

"Viewing occurring on CATV systems has been included in surveys for quite
some time in the total audience reported for individual stations. The industry
has generally used these total audience figures to establish rates and correspond-
ing cost efficiencies. This practice compensates stations for all viewing including
that which takes place within CATV homes (both inside and outside the range
of the station's off-air reception)." -

To go back to our example, we see that the copyright owner whose creatin
is broadcast by the New York City station and imported, by cable. to viewers in
Oswego, has not been. deprived of the chance to earn money by showing his
production in Oswego. For the advertising revenues to be derived from showing
the program to the cable subscribers in Oswego have already been derived by
the New York City station. And, as a result, the New York City station will pay
the copyright owner more than if the station were unable to reach the Oswego
audience.

To allow the copyright holdLr to be compensated again-this time directly
by 'the Oswego cable system-would be giving him the windfall of an undeserved
second payment. This is a windfall that neither the cable television industry nor
the 15% of the American households which are cable television subscribers can
afford.

Thank you.

[Whereupon, at 2:55 p.m., the subcommittee adjourned, to recon-
vene at 9:30 a.m., Thursday, June 12,1975.]
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